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COMPULSORY  JURISDICTION, 
INTERNATIONAL  COURT  OF  JUSTICE 


WEDNESDAY,  JANUARY  27,  I960 

U.S.  Senate, 

Committee  on  Foreign  Relations, 

Washington ,  D.C. 

The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  the  committee 
room,  room  4221,  New  Senate  Office  Building,  Senator  J.  W. 
Fulbright  (chairman)  presiding. 

Present:  Senators  Fulbright,  Green,  Sparkman,  Mansfield,  Lausche, 
Wiley,  Hickenlooper.  and  Aiken. 

The  Chairman.  The  committee  will  come  to  order. 

The  committee  is  meeting  today  to  consider  Senate  Resolution  94, 
which  would  delete  the  so-called  Connally  amendment  from  the  1946 
resolution  authorizing  U.S.  acceptance  of  the  compulsory  juris¬ 
diction  provisions  (art.  36,  par.  2)  of  the  Statute  of  the  Inter¬ 
national  Court  of  Justice  under  certain  conditions. 

The  Connally  amendment  inserted  into  the  resolution  of  ratifica¬ 
tion  the  words  “as  determined  by  the  United  States.”  This  has  the 
effect  of  reserving  to  the  United  States  the  right  to  decide  for  itself 
whether  or  not  a  dispute  before  the  Court  to  which  it  is  a  party  in¬ 
volves  a  matter  essentially  within  its  domestic  jurisdiction.  Without 
the  Connally  amendment,  questions  of  whether  a  particular  issue 
before  the  Court  might  be  essentially  within  the  domestic  jurisdiction 
of  a  State  would  be  “settled  by  the  decision  of  the  Court”  in  accord¬ 
ance  with  article  36,  paragraph  6,  of  the  Statute. 

As  the  pending  measure  is  an  advice  and  consent  resolution,  ap¬ 
proval  would  require  a  two-thirds  vote  of  the  Senators  present  and 
voting. 

Although  the  resolution  now  before  the  committee  has  been  pending'* 
since  March  24, 1969,  only  within  the  past  few  weeks  have  there  been 
more  than  a  half  dozen  requests  to  testify.  When  hearings  were 
scheduled  for  today,  it  was  anticipated  that  by  meeting  both  morn¬ 
ing  and  afternoon,  we  would  be  able  to  hear  all  parties  indicating  an 
interest  in  the  legislation.  >  Within  the  last  few  days,  however,  a  large 
number  of  requests  to  testify  have  been  received,  and  I  expect  it  may 
be  necessary  to  schedule  additional  hearings.  I  take  this  occasion 
.to  announce  that,  subject,  of  course,  to  the  wishes  of  the  committee. 

'  At  this  point  I  believe  it  would  be  helpful  to  insert  in  the  record  of 
the  hearings  the  text  of  Senate  Resolution  94,  an  excerpt  from  the 
President’s  State  of  the  Union  message  on  January  7,  an  address  made  '  *• 
by  Vice  President  Nixon  on  April  13, 1969,  and  the  reports  of  the  De-  \ 
partments  of  State  and  J ustice  on  the  resolution. 
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INTERNATIONAL  COURT  OF  JUSTICE 


(The  documents  referred  to  are  as  follows :) 

[S.  Res.  94.  86th  Cong.,  1st  sees.1] 

RESOLUTION 

Resolved  ( two-thirds  of  the  Senators  present  concurring  thei'ein ),  That  S. 
Res.  196  of  the  Seventhy-ninth  Congress,  second  session,  agreed  to  August  2, 
1946,  is  hereby  amended  to  read  as  follows : 

"Resolved  {two-thirds  of  the  Senators  present  concurring  therein ),  That  the 
Senate  advisO  and  consent  to  the  deposit  by  the  President  of  the  United  States 
with  the  Secretary  General  of  the  United  Nations,  of  a  declaration  under  para¬ 
graph  2  of  article  36  of  the  Statute  of  the  international  Court  of  Justice  recog¬ 
nizing  as  compulsory  ipso  facto  and  without  special  agreement,  in  relation  to  any 
other  state  accepting  the  same  obligation,  the  jurisdiction*  of  the  International 
Court  of  Justice  in  all  legal  disputes  hereafter  arising  concerning — 

“a.  the  interpretation  of  a  treaty ; 

“b.  any  question  of  international  law ; 

"c.  the  existence  of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation ; 

“d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation. 

Provided,  That  such  declaration  shall  not  apply  to— 

“a.  disputes  the  solution  of  which  the  parties  shall  entrust  the  other  tribu¬ 
nals  by  virtue  of  agreements  already  in  existence  or  which  may  be  con¬ 
cluded  in  the  future ;  or 

“b.  disputes  with  regard  to  matters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  United  States ;  or 
,  “c.  disputes  arising  under  a  multilateral  treaty,  unless  (1)  all  parties 

to  the  treaty  affected  by  the  decision  are  also  parties  to  the  case  before 
the  Court,  or  (2)  the  United  States  specially  agrees  to  jurisdiction. 
Provided  further ,  That  such  declaration  shall  remain  in  force  until  the  expira¬ 
tion  of  six  months  after  notice  may  be  given  to  terminate  the  declaration.” 


/Excerpt  From  the  President’s  State  op  the  Union  Message,  January  7,  1960 

There  is  one  other  subject  concerning  which  I  renew  a  recommendation  I  made 
In  my  state  of  the  Union  message  last  January.  I  then  advised  the  Congress  Of 
my  purpose  to  intensify  our  efforts  to  replace  force  with  a  rule  of  law  among 
nations.  From  many  discussions  abroad,  I  am  convinced  that  purpose  is  widely 
and  deeply  shared  by  other  peoples  and  nations  of  the  world.  * 

,  ri  In  the  same  message,  I  stated  that  our  efforts  would  include  a  reexamination 
I  of  our  own  relation  to  the  International  Court  of  Justice.  The  Court  was  estab- 
I  lished  by  the  United  Nations  to  decide  international  legal  disputes  between 
'  nations.  In  1946  we  accepted  the  Court’s  jurisdiction,  but  subject  to  a  reserva¬ 
tion  of  the  right  to  determine  unilaterally  whether  a  matter  lies  essentially  within 
^  domestic  jurisdiction.  There  is  pending  before  the  Senate  a  resolution  which 
'  would  repeal  our  present  self-judging  reservation.  I  support  that  resolution  and 
;  urge  its  prompt  passage.  If  this  is  done,  I  intend  to  urge  similar  acceptance  of 
the  Court’s  jurisdiction  by  every  member  of  the  United  Nations.  ■  * !  1  •  * 

*  *  *  "  •  :  r,  -  *  -  -i » i  • :  v  . 1  *  • 

.Text  of  Address  it  the  Vice  President  of  the  Unite*  States  Before  the 
}  Academy  of  Political  Science,  New  York,  N.Y.,  April  13,  1969  . 

An  invitation  to  address  this  distinguished  audience  is  one  of  the  most  flatter¬ 
ing  and  challenging  a  man  in  my  poeition  could  receive. 

*  flattering  because  the  very  name  of  this  organization  at  least  implies  that 
the  profession  which  I  apa  proud  to  represent  can  properly  be  described  as  a 
science  rather  than  by  some  of  the  far  less  complimentary  terms  usually  re- 
served  for  politics  and  politicians.  ‘  :./’*  ;f 

'  *  Introduced  by  Senator  Humphrey  on  Mar.  24,  1959. ,  >  On  Apr,  80  and  June  17,  1969, 

respectively,  Senators  J  a  vita  and  Kefauver  became  cosponsors. 
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And  challenging  because  I  realize  that  an  Academy  of  Political  Science  expects 
a  speech  of  academic  character.  I  hasten  to  add,  however,  if  it  is  proper  to  quote 
a  Princeton  man  at  a  Columbia  gathering,  that  in  using  the  term  academic 
I  share  Woodrow  Wilson’s  disapproval  of  the  usual  connotation  attached  to 
that  word.  Speaking  on  December  28,  1918,  in  London’s  Guildhall  he  said: 
“When  this  war  began  a  league  of  nations  was  thought  of  as  one  of  those  things 
that  it  was  right  to  characterize  by  a  name  which,  as  a  university  man,  I  have 
always  resented.  It  was  said  to  be  academic,  as  if  that  in  itself  were  a  con¬ 
demnation,  something  that  men  could  think  about  but  never  get” 

In  my  view,  the  primary  function  of  the  practicing  politician  and  of  the  polit¬ 
ical  scientist  is  to  find  ways  and  means  for  people  to  get  those  things  they  think 
about ;  to  make  the  impractical  practical ;  to  push  idealism  into  action. 

It  is  in  that  spirit,  that  I  ask  you  to  analyze  with  me  tonight  the  most  dif¬ 
ficult  problem  confronting  our  society  today.  It  is,  as  I  am  sure  we  will  all 
agree,  the  simple  but  overriding  question  of  the  survival  of  our  civilization. 
Because  while  none  of  us  would  downgrade  the  importance  of  such  challeng¬ 
ing  problems  as  the  control  of  inflation,  economic  growth,  civil  rights,  urban 
redevelopment — we  all  know  that  the  most  perfect  solutions  of  any  of  our  domes¬ 
tic  problems  will  make  no  difference  at  all  if  we  are  not  around  to  enjoy  them. 

Perhaps  at  no  time  in  the  course  of  history  have  so  many  people  been  so  sorely 
troubled  by  the  times  and  dismayed  by  the  prospects  of  the  future.  The  almost 
unbelievably  destructive  power  of  modern  weapons  should  be  enough  to  raise 
grave  doubts  as  to  mankind’s  ability  to  survive  even  were  we  living  in  a  world 
In  which  traditional  patterns  of  international  conduct  were  being  followed  by 
the  major  nations.  But  the  threat  to  our  survival  is  frighteningly  multiplied 
when  we  take  into  account  the  fact  that  these  weapons  are  in  the  hands  of  the 
unpredictable  leaders  of  the  Communist  world  as  well  as  those  of  the  free  world, 

Whatis  the  way  out  of  this  20th  century  human  dilemma?  For  the  immediate 
threat  posed  by  the  provocative  Soviet  tactics  in  Berlin,  I  believe  that  to  avoid 
the  ultimate  disaster  of  atomic  war  on  one  hand,  or  the  slow  death  of  surrender 
on  the  other,  we  must  continue  steadfastly  on  the  course  now  pursued  by  the 
President  and  the  Secretary  of  State. 

In  the  record  of  American  policy,  as  it  has  unfolded  since  the  time  of  Korea; 
our  national  resolves  to  stand  firm  against  communist  aggression  are  clearly 
revealed.  This  has  particularly  been  the  case  since  the  policy  of  containment 
matured  into  the  policy  of  deterrence.  In  the  recurrent  post-Korean  crisis  of  the 
Formosa  Straits,  the  Middle  East,  and  now  Berlin,  the  President,  and  Mr. 
Dulles  have  given  the  Soviet  leaders  no  possible  cause  to  misconstrue  thq 
American  intent. 

I  believe  moreover  that  the  Soviet  leaders  are  equally  on  notice  that  regardless 
of  which  political  party  holds  power  in  Washington  these  policies  of  resolute 
adherence  to  our  principles,  our  commitments  and  our  obligations  will  prevail. 
I  specifically  want  to  pay  tribute  to  members  of  the  Democratic  Party  in  the 
Congress  for  putting  statesmanship  above  partisanship  by  making  this  clearly 
evident  in  the  developing  situation  of  Berlin. 

We  can  also  take  confidence  in  the  fact  that  at  this  moment  the  United  States 
possesses  military  power  fully  adequate  to  sustain  its  policies,  and  I  am  certain 
that  whatever  is  necessary  to  keep  this  balance  in  favor  of  the  free  nations  and 
the  ideals  of  freedom  will  be  done,  by  this  administration  and  by  its  successors 
regardless  of  which  political  party  may  be  in  power. 

What  this  posture  of  resolute  national  unity  taken  alone  must  mean  in  the 
end,  however,  is  simply  an  Indefinite  preservation  of  the  balance  of  terror. 

We  all  recognize  that  this  is  not  enough.  Even  though  our  dedication  to 
strength  will  reduce  sharply  the  chances  of  war  by  deliberate  overt  act,  as  long 
as  the  rule  of  force  retains  its  paramount  position  as  the  final  arbiter  of  interna¬ 
tional  disputes,  there  will  ever  remain  the  possibility  of  war  by  miscalculation. 
If  this  sword  of  annihilation  is  ever  to  be  removed  from  its  precarious  balance 
over  the  head  of  all  mankind,  some  more  positive  courses  of  action  than  massive 
military  deterrence  must  somehow  be  found.  t.  ,  , , 

It  is  an  understandable  temptation  for  public  men  to  suggest  that  some  bold 
new  program  will  resolve  the  human  dilemma — that  more  missiles,  more  aid, 
more  trade,  more  exchange,  or  more  meetings  at  the  summit  will  magically  solve 
the  world’s  difficulties. .  .  . '/ .  {  ^ 

The  proposals  that  I  will  suggest  tonight  are  not ‘offered  as  a  panacea  for  the 
World’s  ills.  Iti  fact,  the  practice  of  suggesting  that  any  one  program,  whatever 
its  merit,  can  automatically  solve  the  world’s  problems  is  not  only  unrealistic 
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but,  considering  the  kind  of  opponent  who  faces  us  across  the  world  today, 
actually  can  do  more  harm  than  good  in  that  It  tends  to  minimize  the  scope 
and  gravity  of  the  problems  with  which  we  are  confronted,  by  suggesting  that 
there  may  be  one  easy  answer. 

But  while  there  is  no  simple  solution  for  the  problems  we  face,  we  must  con¬ 
stantly  search  for  new  practical  alternatives  to  the  use  of  force  as  a  means  of 
settling  disputes  between  nations. 

Men  face  essentially  similar  problems  of  disagreement  and  resort  to  force 
in  their  i>ersonnl  and  community  l*vcs  as  nations  now  do  in  the  divided  world; 
And,  historically,  man  has  found  only  one  effective  way  to  cope  with  this  aspect 
of  human  nature — the  rule  of  law. 

More  and  more  the  lenders  of  the  West  have  come  to  the  conclusion  that  the 
rule  of  law  must  somehow  be  established  to  provide  a  way  of  settling  disputes 
among  nations  ns  it  does  among  individuals.  But  the  trouble  has  been  that  as 
yet  we  have  been  unable  to  find  practical  methods  of  Implementing  this  idea. 
Is  this  one  of  these  things  that  men  can  think  about  but  cannot  get? 

Let  us  see  what  a  man  who  had  one  of  the  most  brilliant  political  and  legal 
minds  in  the  Nation’s  history  had  to  say  In  this  regard.  Commenting  on  some 
of  the  problems  of  international  organization  the  late  Senator  Robert  Taft  said  : 
“I  do  not  see  how  we  can  hope  to  secure  permanent  pence  in  the  world  except 
by  establishing  law  between  nations  and  equal  justice  under  law.  It  may  be 
a  long  hard  course,  but  I  believe  that  the  public  opinion  of  the  world  can  be  led 
along  that  course,  so  that  the  time  will  come  when  that  public  opinion  will  sup¬ 
port  the  decision  of  any  reasonable  impartial  tribunal  based  on  justice.” 

We  can  also  be  encouraged  by  developments  that  have  occurred  in  this  field 
in  just  the  past  2  years. 

Not  surprisingly  the  movement  to  advance  the  rule  of  law  has  gained  most 
of  Its  momentum  among  lawyers.  Mr.  Charles  Rhyne,  a  recent  president  of  the 
American  Bar  Association,  declared  in  a  speech  to  a  group  of  associates  in  Bos¬ 
ton  a  few  weeks  ago  that  there  is  an  idea  on  the  march  in  the  world.  He  was 
referring  to  the  idea  that  ultimately  the  rule  of  law  must  replace  the  balance 
of  terror  as  the  paramount  factor  in  the  affairs  of  men. 

At  the  time  of  the  grand  meeting  of  the  American  Bar  Association  in  London 
in  July  1057,  speaker  after  speaker  at  this  meeting — the  Chief  Justice  of  the 
United  States,  the  Lord  Chancellor  of  Great  Britain,  the  Attorney  General  of 
the  United  States,  and  Sir  Winston  Churchill — eloquently  testified  that  the  law 
must  be  made  paramount  in  world  affairs. 

An  adviser  to  the  President,  Mr.  Arthur  Larson,  left  the  White  House  staff 
to  establish  a  world  rule  of  law  center  at  Duke  University. 

One  hundred  and  eighty-five  representatives  of  the  legal  professions  of  many 
nations  of  earth  met  in  New  Delhi  last  January  and  agreed  that  there  are  basic 
universal  principles  on  which  lawyers  of  the  free  world  can  agree. 

A  year  ago,  through  the  activity  of  the  bar  association  and  by  proclamation 
of  the  President,  May  1 — the  Communist  May  Day — became  Law  Day  In  the 
United  States.  The  bar  association  stimulated  more  than  20,000  meetings  over 
the  country  on  the  first  Law  Day.  In  a  few  weeks,  this  tribute  to  an  advancing 
idea  will  be  repeated  on  a  far  greater  scale. 

President  Eisenhower,  you  will  recall,  said  In  his  state  of  the  Union  message 
last  January:  “It  is  my  purpose  to  intensify  efforts  during  the  coming  2 
years  *  *  *  to  the  end  that  the  rule  of  law  may  replace  the  obsolete  rule  of 
force  in  the  affairs  of  nations.  Measures  toward  this  end  will  be  proposed  later, 
including  reexamination  of  our  relation  to  the  International  Court  of  Justice.” 

I  am  now  convinced,  and  in  this  I  reflect  the  steadfast  purpose  of  the  Presi¬ 
dent,  and  the  wholehearted  support  of  the  Secretary  of  State  and  the  Attorney 
General,  that  the  time  has  now  come  to  take  the  initiative  in  the  direction  of 
establishment  of  the  rule  of  law  in  the  world  to  replace  the  rule  of  force. 

Under  the  Charter  of  the  United  Nations  and  the  Statute  of  the  International 
Court  of  Justice,  institutions  for  the  peaceful  composing  of  differences  among 
nations  and  for  law  giving  exist  in  the  international  community.  Our  primary 
problem  today  is  not  the  creation  of  new  international  institutions,  but  the  fuller 
and  more  fruitful  use  of  the  institutions  we  already  possess. 

The  International  Court  of  Justice  is  a  case  in  point.  Its  relative  lack  of  ju¬ 
dicial  business— in  its  12-year  history  an  average  of  only  two  cases  a  year  have 
come  before  the  tribunal  of  15  outstanding  international  jurists— underlines  the 
untried  potentialities  of  this  Court.  While  it  would  be  foolish  to  suppose  that 
litigation  before  the  Court  Is  the  answer  to  all  the  world’s  problems,  this  method 
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of  settling  disputes  could  profitably  be  employed  in  a  wider  range  of  euses  than 
is  presently  done. 

As  the  President  Indicated  in  his  state  of  the  Union  message,  It  is  time  for  the 
United  States  to  reexamine  its  own  position  with  regard  to  the  Court.  Clearly 
all  disputes  regarding  domestic  matters  must  remain  permanently  within  the 
jurisdiction  of  our  own  courts.  Only  matters  which  are  essentially  international 
in  character  should  be  referred  to  the  International  Court.  But  the  United 
States  reserved*  the  right  to  determine  unilaterally  whether  the  subject  matter 
of  a  particular  dispute  is  within  the  domestic  jurisdiction  of  the  United  States 
and  Is  therefore  excluded  from  the  jurisdiction  of  the  Court.  As  a  result  of  this 
position  on  our  part,  other  nations  have  adopted  similar  reservations.  This  is 
one  of  the  major  reasons  for  the  lack  of  judicial  business  before  the  Court. 

To  remedy  this  situation  the  administration  will  shortly  submit  to  the  Con¬ 
gress  recommendations  for  modifying  this  reservation.  It  Is  our  ho|>e  that  by 
our  taking  the  initiative  in  this  way,  other  countries  may  be  persuaded  to 
accept  and  agree  to  a  wider  jurisdiction  of  the  International  Court. 

There  is  one  class  of  disputes  between  nations  which,  in  the  past,  has  been 
one  of  the  primary  causes  of  war.  These  economic  disputes  assume  major  im¬ 
portance  today  at  a  time  when  the  cold  war  may  be  shifting  its  major  front 
from  politics  and  ideology  to  the  so-called  ruble  w  ar  for  the  trade  and  the  develop¬ 
ment  of  new  and  neutral  countries. 

As  far  as  international  trade  is  concerned,  an  imposing  structure  of  interna¬ 
tional  agreements  already  exists.  More  complex  and  urgent  than  trade,  as  such, 
is  the  area  of  international  investment.  For  in  this  area  will  be  determined  one 
of  the  most  burning  issues  of  our  times — whether  the  economic  development  of 
new*  nations,  so  essential  to  their  growth  in  political  self-confidence  and  success¬ 
ful  self-government,  will  be  accomplished  peacefully  or  violently,  swiftly  or 
wasteful ly,  in  freedom  or  in  regimentation  and  terror. 

We  must  begin  by  recognizing  that  the  task  of  providing  the  necessary  capital 
for  investment  in  underdeveloped  countries  is  a  job  too  big  for  mere  Govern¬ 
ment  money.  Only  private  money,  privately  managed,  can  do  it  right  in  many 
sectors  of  needed  development.  And  private  investment  requires  a  sound  and 
reliable  framework  of  law's  in  w'hich  to  w’ork. 

Economic  development,  involving  as  it  does  so  many  law’yers  and  so  many 
private  investors,  will  tend  to  spread  and  promote  more  civilized  legal  systems 
wherever  it  goes.  Already,  in  its  effort  to  encourage  U.S.  private  investment 
abroad,  the  U.S.  Government  has  negotiated  treaties  of  commerce  with  17  na¬ 
tions  since  1940,  tax  conventions  with  21  nations,  and  special  investment  guaran¬ 
tee  agreements  under  the  Mutual  Security  Act  with  40  nations.  A  host  of  other 
special  arrangements  are  in  effect,  such  as  those  under  which  we  have  helped 
six  nations  draft  better  domestic  legislation  relating  to  foreign  investment. 

What  has  been  done  is  for  the  most  part  good  but  there  are  several  areas 
where  additional  action  is  called  for.  The  countries  that  need  economic  develop¬ 
ment  most  are  too  often  least  likely  to  have  the  kind  of  laws,  government,  and 
climate  that  will  attract  investment.  The  political  risks  of  expropriation  and 
inconvertibility  against  W'hich  ICA  presently  sells  insurance  are  not  the  only 
political  risks  that  investors  fear.  Three  U.S.  Government  commissions,  as 
W'ell  as  numerous  private  experts,  have  recently  recommended  a  variety  of  im¬ 
provements  in  our  machinery  for  fostering  foreign  investment. 

I  select  three  for  particular  endorsement.  Our  laws  should  permit  the  estab¬ 
lishment  of  Foreign  Business  Corporations  meriting  special  tax  treatment,  so 
that  their  foreign  earnings  can  be  reinvested  abroad  free  of  U.S.  tax  until  the 
U.S.  investor  actually  receives  his  rew'ard.  In  addition,  more  tax  treaties  should 
be  speedily  negotiated  to  permit  tax  sparing  and  other  reciprocal  encouragements 
to  investors.  The  ICA  guarantee  program  should  be  extended  to  include  such 
risks  as  revolution  and  civil  strife.  Finally,  a  concerted  effort  should  be  made 
to  extend  our  whole  treaty  and  guarantee  system  into  more  countries,  especially 
those  in  most  need  of  development. 

The  great  adventure  of  economic  development  through  a  worldwide  expansion 
of  private  investment  is  bound  to  develop  many  new  forms  and  channels  of  co¬ 
operation  between  governments  and  between  individuals  of  different  nations. 

We  need  not  fear  this  adventure;  indeed  we  should  welcome  it.  For  if  it 
sufficiently,  enghges  the' imagination  and  public  spirit  of  the  legal  profession  and 
others  who  influence  public  opinion,  it  must  be  accompanied  by  the  discovery 
or  rediscovery,  in  countries  old  and  new%  of  the  legal  principles  and  the  respect 
for  substantive  law  on  which  wealth  and  freedom  alike  are  grounded. 
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There  aro  encouraging  signs  at  least  that  we  are  on  tho  threshold  of  real  prog¬ 
ress  toward  creating  more  effective  International  law  for  the  settlement  of  eco¬ 
nomic  disputes  between  Individuals  and  between  nations. 

Turning  to  the  political  area,  we  have  now  come  far  enough  along  in  the  great 
historic  conflict  between  the  free  nations  and  tho  Communist  bloc  to  know  that 
negotiation  and  discussion  alone  will  not  necessnrily  resolve  the  fundamental 
issues  botween  us.  This  lias  proved  to  be  the  case  wliother  the  negotiations  took 
place  through  the  very  helpful  processes  of  the  United  Nations,  or  at  the  con¬ 
ference  table  of  foreign  ministers,  or  even  at  what  we  now  call  the  summit. 

What  emerges,  eventually,  from  these  meetings  at  tho  conference  table  are 
agreements.  We  have  made  a  great  many  agreements  with  the  Soviet  leaders 
from  the  time  of  Yalta  and  Potsdam.  A  major  missing  element  in  our  agree¬ 
ments  with  tho  Soviet  leaders  has  been  any  provision  as  to  how  disputes  about  the 
meaning  of  the  agreements  in  connection  with  their  implementation  could  bo 
decided. 

Iiooking  back  at  the  first  summit  conference  at  Geneva,  for  example,  we  find 
that  It  produced  an  agreement,  signed  by  the  Soviet  leaders,  which  elevated  the 
hopes  of  the  entire  world. 

It  should  be  noted,  however,  that  the  President  and  the  Secretary  of  State  re¬ 
peatedly  warned  both  before  and  after  the  holding  of  the  conference  that  success 
could  be  measured  only  in  deeds.  One  of  the  announced  purposes  of  the  confer¬ 
ence  was  to  test  the  Soviet  sincerity  by  the  standard  of  performance. 

The  summit  conference  has  since  been  characterized  by  some  as  a  failure,  but  in 
terms  of  agreements,  as  such,  it  was  a  success. 

Let  me  quote  briefly  from  that  agreement :  “The  heads  of  government,  recog¬ 
nizing  their  common  responsibility  for  the  settlement  of  the  German  question 
and  the  reunification  of  Germany,  have  agreed  that  the  settlement  of  the  German 
question  and  the  reunification  of  Germany  by  means  of  free  elections  shall  be 
carried  out  in  conformity  with  the  national  interests  of  the  German  people  and 
the  interests  of  European  security.” 

In  other  words,  those  who  participated  in  the  conference,  including  Mr. 
Khrushchev,  agreed  at  Geneva  on  a  sound  method  for  dealing  with  the  German 
problem — the  very  same  problem  from  which  he  has  now  fathered  the  new  crisis 
at  Berlin.  But  while  the  agreement  seemed  clear,  as  events  subsequently  de¬ 
veloped,  Mr.  Khrushchev's  understanding  of  its  meaning  was  ostensibly  different 
from  ours. 

The  crucial  question  remained — how  was  the  agreement  to  be  effective  when 
the  parties  disagreed  as  to  what  it  meant?  This  is  typical  of  a  problem  that  can 
arise  wherever  any  agreement  is  entered  into  between  nations. 

In  looking  to  the  future  what  practical  steps  can  we  take  to  meet  this  problem? 
I  will  not  even  suggest  to  you  that  there  is  any  simple  answer  to  this  question. 
For  obviously  there  can  be  none.  But  I  do  believe  there  is  a  significant  step  we 
can  take  toward  finding  an  answer. 

r  We  should  take  the  initiative  in  urging  that  in  future  agreements  provisions  be 
included  to  the  effect  (1)  that  disputes  which  may  arise  as  to  the  interpretation 
of  the  agreement  should  be  submitted  to  the  International  Court  of  Justice  at 
The  Hague;  and  (2)  that  the  nations  signing  the  agreement  should  be  bound  by 
i  Jthe  decision  of  the  Court  in  such  cases. 

Such  provisions  will,  of  course,  still  leave  us  with  many  formidable  questions 
involving  our  relationships  with  the  Communist  nations  in  those  cases  where 
they  ignore  an  agreement  completely  apart  from  its  Interpretation.  But  I  believe 
this  would  be  a  major  step  forward  in  developing  a  rule  of  law  for  the  settlement 
of  political  disputes  between  nations  and  in  the  direction  all  freemen  hope  to 
pursue.  If  there  is  no  provision  for  settling  disputes  as  to  what  an  international 
agreement  means  and  one  nation  is  acting  in  bad  faith,  the  agreement  has  rela¬ 
tively  little  significance.  In  the  absence  of  such  a  provision  an  agreement  can 
be  flagrantly  nullified  by  a  nation  acting  in  bad  faith  whenever  it  determines 
it  is  convenient  to  do  so. 

While  this  proposal  has  not  yet  been  adopted  as  the  official  U.S.  position,  I 
have  discussed  it  at  length  with  Attorney  General  Rogers  and  with  officials  of 
the  State  Department  and  on  the  basis  of  these  discussions  I  am  convinced  that 
it  has  merit  and  should  be  given  serious  consideration  in  the  future. 

The  International  Court  of  Justice  is  not  a  Western  instrumentality.  It  is  a 
duly  constituted  body  under  the  United  Nations  Charter  and  has  been  recognized 
and  established  by  the  Soviet  Union  along  with  the  other  signatories  to  the 
charter. 
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There  is  no  valid  reason  why  the  Soviets  should  not  be  willing  to  Join  with  the  / 
nations  of  the  free  world  in  taking  this  step  in  the  direction  of  submitting  differ¬ 
ences  with  regard  to  interpretation  of  agreements  between  nations  to  a  duly 
established  international  court  and  thereby  further  the  day  when  the  rule  of 
law  will  become  a  reality  in  the  relations  between  nations.  — 1 

And,  on  our  part,  as  Secretary  Dulles  said  in  his  speech  before  the  New  York 
State  Bar  Association  on  January  31 :  “Those  nations  which  do  have  common 
standards  should,  by  their  conduct  and  example,  advance  the  rule  of  law  by 
submitting  their  disputes  to  the  International  Court  of  Justice,  or  to  some  other 
International  tribunal  upon  which  they  agree.” 

We  should  be  prepared  to  show  the  world  by  our  example  that  the  rule  of  law, 
even  in  the  most  trying  circumstances,  is  the  one  system  which  all  freemen  of 
good  will  must  support. 

In  this  connection  it  should  be  noted  that  at  the  present  time  in  our  own  conn* 
try  our  system  of  law  and  justice  has  come  under  special  scrutiny,  as  it  often 
has  before  in  periods  when  we  have  been  engaged  in  working  out  basic  social 
relationships  through  due  process  of  law.  It  is  certainly  proper  for  any  of  us 
to  disagree  with  an  opinion  of  a  court  or  courts.  But  all  Americans  owe  it  to 
the  most  fundamental  propositions  of  our  way  of  life  to  take  the  greatest  care 
in  making  certain  that  our  criticisms  of  court  decisions  do  not  become  attacks  on 
the  institution  of  the  court  itself. 

Mr.  Khrushchev  has  proclaimed  time  and  again  that  he  and  bis  associates  in 
the  Kremlin,  to  say  nothing  of  the  Soviet  peoples,  desire  only  a  fair  competition 
to  test  which  system,  communism  or  free  capitalism,  can  better  meet  the  legiti¬ 
mate  aspirations  of  mankind  for  a  rising  standard  of  living. 

Perhaps  it  is  significant  that  the  leaders  of  the  free  world  do  not  feel  obliged 
to  so  proclaim  so  often.  The  world  knows  that  this  is  the  only  kind  of  competi¬ 
tion  which  the  free  nations  desire.  It  is  axiomatic  that  free  people  do  not  go  to 
war  except  in  defense  of  freedom.  So  obviously  we  welcome  this  kind  of  talk 
from  Mr.  Khrushchev.  We  welcome  a  peaceful  competition  with  the  Com¬ 
munists  to  determine  who  can  do  the  most  for  mankind. 

Mr.  Khrushchev  also  knows,  as  we  do,  that  a  competition  is  not  likely  to  remain 
peaceful  unless  both  sides  understand  the  rules  and  are  willing  to  have  them 
fairly  enforced  by  an  impartial  umpire.  He  has  pointedly  reminded  the  world 
that  Soviet  troops  are  not  in  Germany  to  play  skittles.  The  free  peoples  pas¬ 
sionately  wish  that  Mr.  Khrushchev’s  troops,  as  well  as  their  own,  could  find  it 
possible  to  play  more  skittles  and  less  atomic  war  games.  But  we  remind  him 
that  his  troops  could  not  even  play  skittles  without  rules  of  the  game. 

If  the  Soviets  mean  this  talk  of  peaceful  competition,  then  they  have  nothing 
to  fear  from  the  impartial  rules  impartially  judged  which  will  make  such  peace¬ 
ful  competition  possible.  ^ 

The  Soviet  leaders  claim  to  be  acutely  aware  of  the  lessons  of  history.  They 
are  constantly  quoting  the  past  to  prove  their  contention  that  communism  is  the 
wave  of  the  future.  May  I  call  to  their  attention  one  striking  conclusion  that 
is  found  4n  very  page  of  recorded  history.  It  is  this :  the  advance  of  civil izatiOH,'* 
the  growth  of  culture,  and  the  perfection  of  all  the  finest  qualities  of  mankind 
have  all  been  accompanied  by  respect  for  law  and  Justice  and  by  the  constant 
growth  of  the  use  of  law  in  place  of  force. 

The  barbarian,  the  outlaw,  the  bandit  are  symbols  of  a  civilization  that  is 
either  primitive  or  decadent.  As  men  grow  in  wisdom,  they  recognize  that  might 
does  not  make  right ;  that  true  liberty  is  freedom  under  law ;  and  that  the  arro¬ 
gance  of  power  is  a  pitiful  substitute  for  justice  and  equity. 

Hence  once  again  we  say  to  those  in  the  Kremlin  who  boast  of  the  superiority 
of  their  system :  Let  us  compete  in  peace,  and  let  our  course  of  action  be  such 
that  the  choice  we  offer  uncommitted  peoples  is  not  a  choice  between  progress 
and  reaction,  between  high  civilization  and  a  return  to  barbarism,  between  the  % 
rule  of  law  and  the  rule  of  force.  , 

In  a  context  of  justice,  of  concern  for  the'  millions  of  men  and  women  who  ’ 
yearn  for  peace,  of  a  constant  striving  to  bring  the  wealth  abounding  in  this 
earth,  to  those  who  today  languish  in  hunger  and  want— in  such  a  context,  com¬ 
petition  .  between  the  Communist  World  and  the  free  world  would  indeed  be 
meaningful.  Then  we  could  say  without  hesitation:  Let  the  stronger  system 
win,  knowing  that  both  systems  would  be  moving  in  a  direction  of  a  would  of 
peace,  with  Increasing  material  prosperity  serving  as  a  foundation  for  a  flower¬ 
ing  of  the  human  spirit.  ’  '  1 
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Wo  could  thou  put  n«ldo  tho  lmtred  and  distrust  of  the  past  and  work  for  a 
better  world.  Our  goal  will  bo  penco.  Our  Instrument  for  uchlevlng  peace  will 
be  law  and  justice.  Our  hope  will  ho  that,  under  these  conditions,  the  vast 
energies  now  dovotod  to  weapons  of  war;wlll  Instead  be  used  to  clothe,  house,  and 
food  tho  entire  world.  This  Is  tho  only  goal  worthy  of  our  aspirations.  Com¬ 
peting  in  this  way,  nobody  will  lose,  and  mankind  will  gain. 


Department  of  State  Report  on  Senate  Resolution  04 

•  Department  op  State, 

Washington,  April  SO,  1959 . 

Hon.  J.  W.  Fulrrioht, 

Committee  on  Foreign  Relations, 

I7.fi l  Senate. 

Dear  Mr.  Chairman  :  Thank  you  for  your  letter  of  March  25,  enclosing  a  copy 
of  Senate  Resolution  94,  relating  to  the  recognition  of  the  Jurisdiction  of  the 
International  Court  of  Justice  in  certain  legal  disputes  hereafter  arising,  and 
requesting  the  views  of  the  Department  of  State. 

The  Department  notes  that  the  resolution  In  question  would  amend  Senate 
Resolution  100  of  tho  70tli  Congress,  2d  session,  by  omitting  the  automatic 
reservation  under  which  the  United  States  reserved  the  right  to  determine  uni¬ 
laterally  whether  the  subject  matter  of  a  dispute  was  essentially  within  the 
domestic  jurisdiction  of  the  United  States.  The  Department  of  State  favors 
omission  of  this  automatic  reservation  from  the  U.S.  declaration  accepting 
compulsory  jurisdiction  of  the  International  Court  of  Justice.  The  following 
considerations  are  believed  to  be  relevant. 

<  The  reservation  of  a  unilateral  right  to  determine  whether  a  particular  matter 
lies  essentially  within  domestic  jurisdiction  Is  regarded  by  some  as  inconsistent 
with  the  provision  in  the  Statute  of  the  International  Court  of  Justice  (art.  30, 
par.  0)  whereby  the  Court  is  to  decide  a  dispute  whether  it  has  jurisdiction  in 
a  particular  case.  Under  that  view,  such  a  reservation  could  be  regarded  as 
rendering  the  U.S.  declaration  illusory  and  as  evidencing  a  distrust  of  the  Court, 
contrary  to  our  policy  of  support  for  referral  to  the  Court  of  international  legal 
disputes  which  cannot  be  settled  otherwise. 

This  policy  is  in  aid  of  the  broad  U.S.  objective  of  fostering  development  of  the 
rule  of  law  in  world  affairs.  With  an  automatic  reservation  in  our  own  declara¬ 
tion  accepting  compulsory  jurisdiction,  the  United  States  is  hindered  in  urging 
upon  all  states  the  judicial  settlement  of  international  legal  disputes  and  greater 
use  of  the  World  Court  The  U.S.  automatic  reservation  has  served  as  a  model 
for  reservations  in  a  number  of  other  declarations  accepting  compulsory  juris¬ 
diction.  It  would  be  desirable  for  the  United  States  to  be  In  a  strong  position 
for  advocating  the  elimination  of  automatic  reservations. 

Under  the  Statute  of  the  International  Court  of  Justice  (art.  30,  par.  2), 
•declarations  accepting  the  Court’s  jurisdiction  are  made  on  a  reciprocal  basis. 
Thus  any  state  against  which  the  United  States  might  bring  suit  is  enabled  today 
to  invoke  against  us  reciprocally  the  automatic  reservation,  and  could  determine 
unilaterally  that  the  subject  matter  of  our  suit  was  essentially  within  the 
domestic  jurisdiction  of  the  defendant  state.  This  is  precisely  what  happened 
in  the  Case  of  Certain  Norwegian  Loans  (France  v.  Norway),  decided  by  the 
International  Court  of  Justice  in  1958.  There  the  defendant  Norway  success¬ 
fully  invoked  the  automatic  reservation  of  France,  and  the  French  application 
was  dismissed  for  lack  of  jurisdiction. 

Rllmination  of  the  U.S.  automatic  reservation  would  not  result  in  conferring 
jurisdiction  on  the  World  Court  with  respect  to  disputes  over  matters  essentially 
+  within  domestic  jurisdiction.  Disputes  of  this  character  would  still  be  subject 
to  exclusion  from  the  Court’s  Jurisdiction  under  the  standard  reservation  on 
domestic  jurisdiction.  The  Court  would  decide  in  particular  cases  whether  this 
reservation  was  applicable. 

As  a  practical  matter,  retention  of  the  automatic  reservation  would  not  afford 
a  defense  having  significant  value.  It  was  the  understanding  of  the  Senate  when 
the  automatic  proviso  was  adopted  that  this  reservation  would  never  be  im¬ 
properly  invoked  and  that  the  United  States  would  be  bound  in  good  faith  to 
accept  the  Court’s  jurisdiction  in  every  case  involving  matters  not  essentially 
within  the  domestic  jurisdiction  of  the  United  States.  Thus,  the  United  States 
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as  a  matter  of  policy  would  expect  to  invoke  the  reservation  only  in  those  cases 
in  which  the  Court  itself  would  probably  uphold  a  plea  of  domestic  jurisdiction 
if  Interposed  by  the  United  States  on  the  basis  of  the  domestic  jurisdiction 
reservation  without  the  automatic  proviso. 

The  Department  of  State  notes  that  Senate  Resolution  94  would  retain  in  the 
resolving  clause  of  Senate  Resolution  190,  79th  Congress,  the  words  “hereafter 
arising”  as  a  limitation  on  disputes  to  be  submitted  to  the  International  Court  of 
Justice.  In  their  original  context  these  words  referred  to  the  date  of  Senate 
Resolution  196,  namely,  August  2, 1940.  In  order  to  avoid  any  possible  doubt  as 
to  the  import  of  Senate  Resolution  94,  it  would  seem  desirable  to  replace  the 
words  “hereafter  arising”  with  an  expression  such  as  “arising  after  August  2, 
1940,”  if  it  is  Intended  to  carry  forward  the  limitation  contained  in  Senate 
Resolution  190. 


With  wannest  personal  regards, 
Most  sincerely, 


William  B.  Macombeb,  Jr., 

Assistant  Scoretary. 


Department  of  Justice  Report  on  Senate  Resolution,  94 

U.S.  Department  of  Justice, 

Office  of  the  Deputy  Attorney  General, 

Washington,  D.O.,  June  8, 1959 . 

Hon.  J.  W.  Fulbrioht, 

Chairman,  Committee  on  Foreign  Relations , 

Washington,  D,0 . 

Dear  Senator  Fuliiright  :  This  is  in  response  to  your  request  for  the  views 
of  the  Department  of  Justice  concerning  Senate  Resolution  94  relating  to 
the  “recognition  of  the  jurisdiction  of  the  International  Court  of  Justice  in 
certain  legal  disputes  hereafter  arising.” 

.  The  purpose  of  Senate  Resolution  94  is  to  amend  Senate  Resolution  196  of 
the  79th  Congress,  2d  session,  agreed  to  August  2,  1946,  by  which  the  Senate 
consented  to  the  U.S.  acceptance  of  the  jurisdiction  of  the  International  Court 
of  Justice  with  respect  to  international  legal  disputes  upon  the  express  terms 
provided  therein.  One  of  these  terms  reserved  from  the  Court’s  jurisdiction 
“disputes  with  regard  to  matters  which  are  essentially  within  the  domestic 
jurisdiction  of  the  United  States  as  determined  by  the  United  States.”  This 
amendment  would  delete  the  words  “as  determined  by  the  United  States”  from 
this  reservation. 

The  legal  effect  of  the  proposed  amendment  would  be  to  affirm  unequivocally 
that  the  Court  is  the  judge  of  its  own  jurisdiction  as  provided  in  article  36(6)* 
pf  the  Statute  of  the  Court  to  which  the  United  States  Is  a  party.  The  proposed 
amendment  would  not  otherwise  change  or  alter  any  of  the  U.S.  reservations, 
including  the  reservation  of  disputes  with  regard  to  matters  which  are  essen¬ 
tially  within  the  domestic  jurisdiction  of  the  United  States. 

This  Department  recommends  the  adoption  of  this  amendatory  resolution 
by  the  U.S.  Senate. 

The  proposed  amendment  would  tend  better  to  effectuate  our  settled  national 
policy  to  encourage  and  develop  the  rule  of  law  In  the  affairs  of  nationa  The 
existing  reservation  of  a  unilateral  right  to  determine  what  disputes  are  do¬ 
mestic  has  had  the  opposite  tendency.  First,  it  has  served  as  an  example  for 
other  nations  to  adopt  similar  limitations  on  the  Court’s  jurisdiction.  Second* 
it  permits  other  nations  on  the  basis  of  reciprocity  to  exercise  the  same  right 
after  a  dispute  has  arisen.  The  inevitable  effect,  contrary  to  our  objectives,  « 
is  to  frustrate  the  purpose  of  the  advance  acceptance  by  nations  of  the  Court’s 
jurisdiction  and  to  weaken  the  Court  as  the  principal  organ  of  the  United  Na¬ 
tions  for  the  judicial  settlement  of  international  legal  disputes. 

The  proposed  amendment  would-be  fully  consistent  with  article  86(6)  of 
the  Statute  of  the  International  Court  of  Justice  which  provides  “in  the  event 
of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter  shall  be  settled 
by  the  decision  of  the  Court” 

The  amendment  would  be  consistent  with  the  comparable  reservation  with 
respect  to  domestic  matters  in  article  2(7)  of  the  Charter  of  the  United  Nations. 

Experience  otfer  a  period  of  18  years  has  demonstrated  that  the  Court  has  ^ 
not  sought  in  any  way  to  enlarge  its  limited  jurisdiction*  On  the  contrary,  the 
Cohrt  in  its  judgments  has  meticulously  applied  relevant  principles  of  inter- 
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Rational  law  on  a  ease-by-cuso  basis  aftor  affording  to  tho  parties  before  it 

•  full  procedural  safeguards. 

For  the  forogoing  reasons,  It  is  tho  Department's  coucluslon  that  the  national 
IntorcHt  would  Ih>  best  served  by  tho  adoption  of  Senate  Resolution  01, 

Tho  Bureau  of  tho  Budget  has  advised  that  there  Is  no  objection  to  the 
submission  of  this  report 
Very  truly  yours, 

Lawrence  K.  Walsh, 
Deputy  Attorney  Qoncral. 

Tho  Chairman.  I  take  this  opportunity  to  note  that  repeal  of  the 
Connallv  amendment  is  supported  by  tho  President,  the  Vico  Presi¬ 
dent,  ana  the  Departments  of  State  and  Justice. 

COMMITTEE  PROCEDURE 

In  notifying  the  witnesses  of  tho  committee’s  agreement  to  receive 
their  testimony,  we  have  asked  that  oral  presentations  bo  limited  to 
10  minutes  each,  thus  enabling  members  of  tho  committee  to  question 
witnesses  should  thoy  so  wish. 

Additional  material  of  reasonable  extent  will,  of  course,  be  consid¬ 
ered  for  inclusion  in  the  record  at  the  request  of  witnesses.  This 
material  will  be  available  to  Senators  desiring  to  examine  the  full 
record. 

Our  first  witness  this  morning  is  the  Secretary  of  State. 

I  may  say,  Mr.  Secretary,  wo  are  delighted  you  could  find  time  to 
come  and  testify  on  this  matter.  I  can  assure  you  more  of  the  com¬ 
mittee  mombers  will  appear,  but  they  have  trouble  getting  away  from 
their  offices  at  10  o’clock.  We  normally  meet  at  10 :30.  The  other 
mombers  will  have  an  opportunity  to  read  the  record  but  we  would 
like  very  much  to  take  your  testimony  so  we  will  not  occupy  much 
of  your  time. 

STATEMENT  OF  HON.  CHRISTIAN  A.  HERTER,  SECRETARY  OF 

STATE,  ACCOMPANIED  BY  ERIC  HAGER,  LEGAL  ADVISER, 

*  DEPARTMENT  OF  STATE 

Secretary  Herter.  Mr.  Chairman,  I  have  before  me  a  prepared 
statement  I  would  like  to  read  before  the  committee,  but  may  1  say, 
it  will  take  more  than  10  minutes. 

The  Chairman.  I  think  we  will  make  an  exception  of  the  Secre¬ 
tary  of  State.  We  usually  do. 

Secretary  Herter.  Thank  you. 

Mr.  Chairman,  I  am  privileged  to  appear  this  morning  before  the 
committee  in  connection  with  Senate  Resolution  94. 

This  resolution,  if  adopted,  would  eliminate  the  self-judging  aspect 
>  of  the  domestic  jurisdiction  reservation  to  the  U.S.  acceptance  of  the 
compulsory  jurisdiction  of  the  International  Court  of  Justice. 
Through  the  self -judging  aspect  of  this  reservation,  the  United  States 
reserved  to  itself  the  right  to  detenaiaaainilaterally  whether  a  sub¬ 
ject  matter  of  litigation  lies  essentially  within  its  domestic  jurisdic¬ 
tion. 

Senator J Wiley.  Can  I  ask  a  question  there?  Has  the  Government 
ever  exercised  that? 

✓  Secretary  Herter.  On  one  occasion,  on  a  part  of  the  Interhandel 
case  which  was  brought  by  the  Swiss  Government. 
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Senator  Wiley.  Only  once  in  how  long  a  time? 

Secretary  IIektkr.  Since  1947. 

The  Ciiaiuman.  1947. 

Senator  Wiley.  Twelve  years. 

Secretary  IIejitek.  Yes. 

RULE  OF  LAW  IN  INTERNATIONAL  AFFAIRS 

I  should  like  to  begin  by  speaking,  for  a  moment,  about  the  general 
subject  of  the  rule  of  law.  Stated  in  its  most  simple  manner,  the 
rule  of  law  in  international  affairs  refers  essentially  to  a  set  of  ar¬ 
rangements  within  which  states  can  settle  their  unresolved  differences 
by  peaceful  means  and  without  resort  to  force.  This  conception  of 
the  rule  of  law  was  stated  by  the  late  Secretary  Dulles  as  follows: 

We  In  the  United  States  have  from  the  very  beginning  of  our  history  insisted 
that  there  is  a  rule  of  law  which  is  above  the  rule  of  man.  That  concept  we 
derived  from  our  English  forebears,  but  we,  as  well  as  they,  played  a  part  in 
its  acceptance.  *  *  * 

Thus,  since  its  inception,  our  Nation  has  been  dedicated  to  the  principle  that 
man,  in  his  relationship  with  other  men,  should  be  governed  by  moral,  or 
natural  law.  *  *  * 

We  now  cnrry  those  concepts  into  the  international  field.  We  believe  that 
the  results  thus  obtainable,  though  not  perfect,  are  nevertheless  generally  fair, 
and  that  they  are  preferable  to  any  other  human  order  that  can  be  devised. 

A  most  significant  development  of  our  time  is  the  fact  that  for  the  first  time, 
under  the  Charter  of  the  United  Nations,  there  has  been  a  determined  effort 
to  establish  law  and  Justice  as  the  decisive  and  essential  substitutes  for  force. 

Let  me  at  this  point  underscore  the  obvious  proposition  that  the 
availability  of  impartial  adjudication  and  resort  to  it  cannot  provide 
a  cure  for  all  of  the  problems  which  beset  us  in  the  realm  of  interna¬ 
tional  affairs.  One  cannot  eradicate  poverty  or  disease  merely  by 
application  to  an  international  tribunal. 

Moreover  j  even  with  regard  to  those  problems  which,  by  their 
nature,  are  justiciable,  it  is  clear  that  increased  resort  to  adjudication 
is  merely  one  of  a  number  of  steps  necessary  to  promote  an  interna¬ 
tional  atmosphere  in  which  the  exercise  of  force  by  any  state  is 
unthinkable. 

FURTHERING  TUB  RULE  OF  LAW 

The  President,  writing  to  Senator  Humphrey  on  November  17, 
1959,  stated : 

One  of  the  great  purposes  of  this  administration  has  been  to  advance  the 
rule  of  law  in  the  world,  through  actions  directly  by  the  U.S.  Government  and 
in  concert  with  the  governments  of  other  countries.  It  is  open  to  us  to  further 
this  great  purpose  both  through  optimum  use  of  existing  international  institu¬ 
tions  and  through  the  adoption  of  changes  and  improvements  in  those 
institutions. 

Our  continued  participation  in  the  United  Nations  and  other  inter¬ 
national  organizations  is  one  way  in  which  we  arc.  trying  to  further 
the  rule  of  Taw.  As  you  know,'  we  have  also  been  actively  engaged  in 
discussions  at  Geneva  concerning  the  discontinuance  of  nuclear  weap-, 
ons  tests.  We  are  anticipating  and  preparing  for  the  broader  delib¬ 
erations  of  the  10-nation  disarmament  committed  which  is  to  convene 
in  March.  * 
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HISTORICAL  BACKGROUND  UNDERLYING  CREATION  OP  INTERNATIONAL 

COURT 

Let  mo  turn  now  to  tho  .subject  of  international  arbitration  and 
adjudication  and  begin  with  a  little  of  tho  historical  background 
underlying  the  creation  of  the  International  Court  of  Justico  as  tho 
principal  judicial  organ  of  the  United  Nations. 

Tho  late  18th  and  19th  centuries  saw  tho  development  of  a  pattern 
of  ad  hoc  arbitration  in  cases  in  which  a  dispute  botwoon  states  could 
not  bo  sottlcd  through  usual  diplomatic  channels  by  negotiation,  con¬ 
ciliation.  good  offices,  or  other  moans.  Examples  of  successful  arbi¬ 
tral  settlements  are  furnished  by  tho  resolution  of  disputos  arising 
from  our  treaty  of  peace  with  Groat.  Britain  of  1782-83,  the  United 
Stntos-Canndinn  boundary  disputo,  and  tho  Alabama  claims. 

The  Haguo  Conventions  on  Pacific  Settlement  of  Disputos,  signed 
in  1899  and  1907,  constituted  tho  initial  attempt  to  regularize  tho 
arbitration  system.  These  conventions,  ratified  by  over  50  states 
including  the  United  States,  created  a  Permanent  Court  of  Arbitra¬ 
tion.  This  Court  was  actually  a  permanent  panol  of  arbitrators  to 
whom  states  could  turn  when  they  wished  to  resort  to  arbitration. 
Tho  Court  possessed  no  defined  jurisdiction,  and  states  which  were 
parties  to  tho  conventions  did  not  undertake  any  binding  obligation 
to  consent  to  the  arbitration  of  international  disputes.  As  in  the  case 
of  ad  hoc  arbitration,  it  was  still  necessary  to  have  an  arbitral  agree¬ 
ment  in  each  caso. 

Tho  United  States  also  entered  into  a  number  of  bilateral  troaty 
relationships  providing  for  the  arbitration  of  differences.  Again, 
under  these  arrangements,  a  spocial  agreement  was  required  in  each 
case  for  submission  of  a  dispute  to  the  tribunal  provided  for  in  tho 
treaty. 

The  League  of  Nations,  created  after  the  conclusion  of  World  War 
I,  envisaged  the  creation  of  tho  Permanent  Court  of  International 
Justico,  the  immediate  predecessor  of  the  present  International  Court 
of  Justice.  The  Permanent  Court  was  quite  similar  to  the  present 
Court  in  its  structure  and  jurisdiction.  It  did  not  possess  a  defined 
jurisdiction  binding  in  all  coses  upon  states  which  were  parties  to 
the  Court’s  statute. 

Instead,  article  36  of  the  statute  contained  a  so-called  optional 
clause  under  which  states  could  make  declarations  accepting  generally 
the  Court’s  jurisdiction.  This  arrangement  constituted  a  significant 
expansion  in  the  scope  of  impartial  adjudication  by  international 
tribunals.  The  United  States,  however,  did  not  become  a  party  to 
the  statute  of  the  Permanent  Court. 

ESTABLISHMENT  OF  THE  INTERNATIONAL  COURT  OF  JUSTICE 

The  San  Francisco  Conference,  held  in  1946  shortly  before  the 
conclusion  of  the  Second  World  War,  created  the  United  Nations 
Organization  and  constituted  a  new  Court,  called  the  International 
Court  of  Justice,  as  the  principal  judicial  organ  of  the  United  Na¬ 
tions. 

The  records  of  the  San  Francisco  Conference  reflect  an  intensive 
and  extensive  debate  on  the  question  whether  the  new  International 
Court  should  have  compulsory  jurisdiction  over  all  legal  disputes 
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arising  between  states  members  of  the  United  Nations.  Although  a  • 
largo  number  of  the  states  present  at  the  Conference  assorted  that  tho 
Court  should  have  such  compulsory  jurisdiction,  it  was  decided  to 
make  tho  jurisdiction  of  t  he  Court  optional. 

AUTHORIZATION  FOR  U.H.  ACXJK1TANOJ4  OF  UOUKt’h  COMPULSORY 
JURISDICTION 

After  the  Charter  of  the  United  Nations  came  into  force,  it  was 
proposed  in  tho  Senate  that  the  United  States  deposit  a  declaration 
accepting  the  compulsory  jurisdiction  of  the  new  Court. 

Senate  Resolution  100  of  the  70th  Congress  proposed  to  recognize — 

♦  *  •  im  compulsory  Ipso  facto  and  without  niHicIal  agreement,  In  relation  to 
any  other  state  accepting  the  name  obligation,  the  jurisdiction  of  the  Interna¬ 
tional  Uourt  of  Jimtlco  In  all  legal  d  Input  oh  hereafter  mining  concerning — 

a.  the  Interpretation  of  a  treaty; 

h.  any  question  of  International  law ;  * 

e.  the  existence  of  any  fact  which,  If  entahllnhed,  would  constitute  a  ' 
breach  of  nn  international  obligation ; 

d.  the  nature  or  extent  of  the  reimratlon  to  bo  made  for  the  breach  of  an 
international  obligation. 

As  reported  by  tho  Foreign  Relations  Committee,  Resolution  106 
further  provided  that  the  declaration  should  not  apply  to — 

a.  disputes  the  solution  of  which  tho  parties  shall  entrust  to  other  tribu¬ 
nals  by  virtue  of  agreement n  already  In  existence  or  which  may  he  con¬ 
cluded  la  the  future;  or 

b.  disputes  with  regard  to  matters  which  are  essentially  within  tho 
domestic  jurisdiction  of  the  United  States ;  or 

c.  disputes  arising  under  a  multilateral  treaty,  unless  (1)  all  parties 
to  tho  treaty  affected  by  the  decision  are  also  parties  to  the  case  before 
the  Court,  or  (2)  the  United  Htutes  specially  agrees  to  Jurisdiction. 

The  resolution  further  provided  that  tho  declaration  should  remain 
in  force  for  a  period  of  5  yeut^  and  thereafter  until  the  expiration  of 
6  months  after  notice  of  its  terminat  ion.  j 

ADOPTION  OF  CONXAU.Y  AMENDMENT 

During  consideration  of  the  resolution  in  tho  Foreign  ltd  at  ions 
Committee,  Senator  Austin  suggested  that  the  provision  withholding  • 
jurisdiction  over  domestic  disputes  bo  amended  so  as  to  include  a  self- 
judging  reservation  similar  to  the  subsequent  proposal  made  by  Sena¬ 
tor  Connally  on  the  floor  of  the  Senate.  However,  Senator  Austin’s 
proposal  was  rejected  by  the  committee  and  Resolution  190  was  unani-  # 
mously  reported  by  the  committee  for  favorable  Senate  action  with¬ 
out  any  self -judging  reservation. 

The  Senate  began  its  consideration  of  Sonate  Resolution  196  on 
July  31,  1946.  Shortly  thereafter  Senator  Connally  introduced  his 
amendment  which  added  the  words  “as  determined  by  the  United 
States”  at  the  end  of  proviso  “b”  of  Senate  Resolution  196,  so  that 
it  would  read  “disputes  without  regard  to  matters  which  are  essen¬ 
tially  within  the  domestic  jurisdiction  of  the  United  States  as  deter-  y 
mined  by  the  United  States.” 

He  stated  his  view  that  such  a  self-judging  domestic  jurisdiction 
reservation  was  necessary  because  the  International  Court  might  take^ 
a  dangerously  broad  view  of  what  was  an  international  question  and 


14 


INTERNATIONAL  COURT  OF  JUSTICE 


thus  interfere  with  U.S.  policy  on  immigration,  tariffs,  and  matters 
relating  to  the  Panama  Canal. . 

May  I,  Mr.  Chairman,  at  this  point?  interject  with  the  observation 
that  Mr.  Hager,  who  is  the  Legal  Adviser  of  the  State  Department,  is 
here  with  me,  and  if  at  a  later  date  you  wish  to  ask  him  any  questions 
with  regard  to  these  three  matters,  which  are  rather  pertinent  I  think 
to  the  whole  controversy  on  this  question,  he  will  be  prepared  to 
testify. 

The  Chairman.  Thank  you. 

Secretary  Herter.  Senator  Connally’s  amendment  was  adopted,  and 
the  United  States^  within  these  limits,  declared  itself  bound  by  the 
compulsory  jurisdiction  of  the  Court. 

CRITICISM  OF  CONNAl,LY  AMENDMENT 

Criticism  of  the  amendment  was  soon  voiced  in  the  United  States.. 

\And  it  became  apparent  with  the  passage  of  time  and  the  gaining  of 
experience  that  the  self-judging  aspect  of  our  domestic  jurisdiction 
reservation  was  disadvantageous  to  the  United  States. 

In  1946  and  1947,  the  American  Bar  Association  adopted  resolu¬ 
tions  urging  elimination  of  the  proviso,  reserving  to  the  United  States 
the  unilateral  right  of  determination  as  to  what  constitutes  a  matter 
essentially  within  its  domestic  jurisdiction. 


OTHER  COUNTRIES  ADOPTING  8IMILAR  RESERVATIONS 

The  assertion  by  the  United  States  that  in  every  case  arising  within 
the  compulsory  jurisdiction  of  the  Court,  it  reserved  the  unilateral 
right  to  determine  whether  the  subject  fell  within  the  domestic  juris¬ 
diction  of  the  United  States — and  thus  lay  beyond  the  jurisdiction  of 
the  Court — set  an  example  of  ^mnrwrtiftrr  which  was  subsequently 

4  copied  by  several  other  countries. 

Mexico,  France,  Liberia,  the  Union  of  South  Africa,  India,  Paki¬ 
stan,  and  the  Sudan  proceeded  to  condition  their  acceptances  of  com¬ 
pulsory  jurisdiction  with  self-judging  domestic  reservations.  A  simi¬ 
lar  action  was  taken  by  the  United  Kingdom  in  excluding  from  the 
•  Court’s  jurisdiction  disputes  which  the  United  Kingdom  determined 
to  relate  to  questions  affecting  its  national  security  or  that  of  its. 
dependent  territories. 

This  pattern,  fortunately,  did  not  become  very  widespread.  In¬ 
deed,  the  trend  has  more  recently  been  reversed,  with  India,  the 
^United  Kingdom,  and  France  reconsidering  and  dropping  their  self- 
judging  reservations. 


RECIPROCAL  NATURE  OF  RESERVATION 

Next,  I  should  like  to  call  attention  to  another  unfortunate  effect, 
of  the  self -judging  reservation.  It  is  now  apparent  that  a  nation 
which  has  such  a  self-judging  reservation  may  have  seriously  limited 
^Sts  own  ability  to  take  other  nations  into  the  Court.  This  is  illus¬ 
trated  by  the  Norwegian  Loans  case,  which  was  decided  by  the  Inter¬ 
national  Court  of  J ustice  in  1957. 

*  Norway  had  floated  public  loans  in,  France  at  the  turn  of  the  cen->. 
tury.  The  bonds  contained  a  promise  to  repay  in  gold  or  its  equiva-  * 
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lent.  After  devaluation  of  the  Norwegian  currency,  a  dispute  arose 
as  to  whether  Norway  had  tx>  comply  with  the  gold  clause.  The 
parties  could  not  agree,  and  since  Norway  had  accepted  the  compul¬ 
sory  jurisdiction  of  the  Court  in  1946  and  France  in  1949,  the  French  * 
Government  instituted  proceedings  against  Norway  by  application  in 
1955. 

The  French  acceptance  of  the  Court’s  jurisdiction  contained  a  self- 
judging  reservation  very  similar  to  our  own.  The  French  declara¬ 
tion  excluded  “differences  relating  to  matters  which  are  essentially  ^ 
within  the  national  jurisdiction  as  understood  by  the  Government  of* 
the  French  Republic.” 

The  Norwegian  declaration  contained  no  such  reservation.  Nor¬ 
way  filed  objections  to  the  jurisdiction  of  the  Court.  One  of  these 
was  based  on  the  self-judging  reservation  of  France,  which  Norway 
contended  she  was  entitled  to  invoke  on  the  basis  of  reciprocity.  Nor¬ 
way  claimed  that  the  manner  of  repayment  of  the  bonds  was  a  matter 
essentially  within  the  national  jurisdiction  of  Norway,  as  understood 
by  Norwav.  The  Court  upheld  Norway’s  right  to  invoke  her  adver¬ 
sary’s  selr-judging  reservation  and  accordingly  determined  that  it 
lacked  jurisdiction. 

INCONSISTENT  AND  INCOMPATIBLE  FEATURES  OF  RESERVATION 

It  is  clear  that  this  type  of  reservation  is  inconsistent  with  the 
deeply  rooted  notion  that  no  one  should  be  a  judge  in  his  own  cause. 9 
Moreover,  a  self-judging  reservation  is  incompatible  with  the  sixth 
paragraph  of  article  36  of  the  Statute  of  the  Court,  which  provides 
that — 

in  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter 
shall  be  settled  by  the  decision  of  the  Court. 

DOMESTIC  IS8UES  ARE  BEYOND  COURT’S  JURISDICTION 

Perhaps  a  reason  for  our  insistence  in  1946  upon  a  self-judging 
reservation  may  have  lain  in  lack  of  experience  with^the  new  Court  * 
in  operation  and  a  fear  that  it  might  construe  its  jurisdiction  expan¬ 
sively.  Now  we  are  able  to  see,  m  looking  back  over  the  14  years 
which  have  elapsed  since  1946,  that  the  Court  has  acted  conservatively 
in  the  matter  of  jurisdiction. 

Deletion  of  our  self-judging  reservation  will  not  operate  to  give  the 
International  Court  jurisdiction  of  domestic  matters.  There  should 
be  no  misapprehension  on  this  score.  With  the  removal  of  the  self- 
judging  proviso,  our  declaration  would  continue  to  be  subject  to  the 
reservation  that  it  is  not  applicable  to  “disputes  with  regard  to  matters 
which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  of  America.” 

Secondly,  article  36,  paragraph  2,  of  the  Statute  of  the  Court  spe¬ 
cifically  provides  for  compulsory  jurisdiction  only  in  legal  disputes 
concerning — 

a.  the  interpretation  of  a  treaty ; 

b.  any  question  of  international  law ; 

c.  the  existence  of  any  fact  which,  if  established,  would  constitute  a  breach  of 
an  international  obligation ; 

d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation. 
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Domestic  issues  tiro  clearly  beyond  this  jurisdiction. 

Mattero  relating  to  immigration,  tariffs,  and  the  Panama  Canal — 
.  mentioned  in  the  Senate  debates  concerning  the  self-judging  resorvi^- 

*  tion — would  not  bo  held  by  the  Court  to  be  subjects  of  international 
concern,  except  insofar  as  the  United  States  had  entered  into  inter¬ 
national  agreements  concerning  them. 

Furthermore,  even  where  matters  rotating  to  these  subjects  have 
been  incorporated  in  treaties  and  other  international  agreements,  the 
record  of  U.S.  policy  and  action  is  such  that  we  need  not  fear  the 
•availability  of  recourse  to  impartial  international  adjudication. 

Thirdly,  article  2(7)  of  the  charter  of  the  United  Nations,  upon 
which  the  Court’s  statute  is  predicated,  provides  the  limitation  that: 

Nothing  contained  in  the  present  charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  any  State  or  shall  require  the  members  to  submit  such  matters  to  settlement 
under  the  present  charter  *  *  *. 

president  eisknhowku’s  comments  on  senate  resolution  04 

If  the  Senate  adopts  Senate  Resolution  04,  the  administration 
intends  to  urge  other  states  having  self-judging  reservations  to  elim¬ 
inate  them.  As  the  President  said  in  his  message  on  the  state  of  the 
Union  earlier  this  month : 

There  is  pending  before  the  Senate,  a  resolution  which  would  repeal  our  pres¬ 
ent  self-judging  reservation.  I  support  that  resolution  and  urge  its  prompt 
♦passage.  If  tills  is  done,  I  intend  to  urge  similar  acceptance  of  the  Court** 
jurisdiction  by  every  member  of  the  United  Nations. 

OTHER  COUNTRIES’  REMOVAL  OF  SKLF-J  UIMII  NO  RESERVATION 

Indeed,  it  should  be  noted  that  the  removal  of  our  self -judging 
reservation  would  bo  consistent  with  the  constructive  steps  recently 
taken  by  three  leading  free  world  countries.  On  November  26,  1958, 
the  United  Kingdom  deleted  its  self-judging  reservation,  which  re¬ 
lated  to  security  matters.  More  recently,  on  July  10,  1959,  France 

•  filed  a  new  declaration  omitting  its  previous  self-judging  reservation. 
On  September  14,  1959,  India  deposited  a  new  declaration  accepting 
compulsory  jurisdiction  which,  similarly,  did  not  repeat  a  self-judg¬ 
ing  reservation. 

STRONG  ADMINISTRATION  SUPPORT  FOR  SENATE  RESOLUTION  94 

Once  we  have  acted  to  strike  our  own  self-judging  clause,  we  will 
be  in  a  vastly  stronger  position  to  seek  the  goal  recently  stated  by 
the  President! 

As  I  said,  Mr.  Chairman,  at  the  beginning  of  my  testimony,  de¬ 
velopment  of  a  working  rule  of  law  in  the  world,  displacing  resort 
to  force,  is  a  supreme  goal  for  the  community  of  nations.  We  be¬ 
lieve  that  increased  availability  of  international  adjudication,  and 
the  use  of  this  means  of  pacific  settlement,  can  make  a  meaningful 
contribution  to  the  total  effort  of  U.S.  foreign  policy. 

The  Department  of  State  and  the  administration  as  a  whole  strong¬ 
ly  support  Senate  Resolution  94.  We  hope  for  its  early  adoption. 

The  Chairman.  Thank  you  very  much,  Mr.  Secretary. 


INTERNATIONAL  COURT  OP  JUSTICE 


17 


COMMITTEE  PROCEDURE 

For  the  information  of  the  committee,  the  Attorney  General  is  to 
appear  subsequent  to  the  Secretary,  and  the  Secretary  has  an  ap¬ 
pointment  at  11.  He,  of  00111*80,  will  be  available  for  questioning 
later,  and  his  legal  adviser  will  be  available  the  rest  of  the  day. 

The  Attorney ‘General  also  informed  me  that  he  is  engaged  to  go 
out  and  make  a  speech,  and  has  to  leave  town  about .11 :30 1  or  a 
quarter  of  twelve,  as  I  understand  it?  but  it  was  very  important,  I 
thought,  in  the  opening  of  these  hearings,  that  we  have  these  repre¬ 
sentatives  of  the  administration. 

I  say  that  because  I  hope  we  can  limit  our  questions  so  that  every¬ 
body  will  have  at  least  one  opportunity  for  questioning. 

It.  is  quite  obvious,  I  think,  that  we  will  have  to  have  further 
hearings. 


CONTROVERSIAL  NATURE  OP  SENATE  RESOLUTION  04 

Mr.  Secretary,  as  you  know,  and  I  am  sure  you  do,  there  has 
develojied  within  the  last  few  days  or  few  weeks  at  most,  quite  a 
concerted  campaign  against  the  repeal  of  this  amendment.  The  ♦ 
committee  has  received  some  700  telegrams,  many  of  them  qiiite 
identical,  and  it  is  obvious  that  there  is  a  campaign,  an  organized 
campaign. 

So  one  thing  that  concerns  me  very  much  is  that  this  will  be  highly 
controversial,  and  I  wondered  what  your  judgment  is.  Should  it  lie 
brought  out  onto  the  floor  and  an  attempt  made  to  pass  this  resolution, 
if  the  probabilities  are  not  very  strong  that  it  would  be  accepted,  or  m  1 
would  it  cause  any  bad  reaction  internationally  if  we  attempted  it  •*  £> 
and  we  failed? 

Secretary  Herter.  I  do  not  think  so,  necessarily,  Mr.  Chairman. 

The  question  of  judgment  as  to  whether  to  bring  it  out  on  the  floor,  of 
course,  is  a  matter  tor  the  members  of  the  committee  to  resolve,  and 
not  for  us  to  resolve. 

The  Chairman.  I  realize  that.  What  I  was  asking  you  is :  What 
do  you  think  the  effect  on  our  international  relations  tvould  be  if  we 
fail? 

I  did  not  ask  you  whether  we  should  bring  it  out. 

Secretary  Herter.  Mr.  Chairman,  I  think  that  would  depend  quite 
considerably  upon  the  degree  of  support  which  it  received  Doth  from 
the  committee  and  on  the  floor  itself. 

In  a  matter  of  this  kind,  which  I  realize  is  controversial,  a  two- 
thirds  vote  is  a  very  appreciable  vote  to  obtain  in  the  Senate.  I 
would  hope  very  much,  though,  that  as  a  result  of  the  hearings,  you 
might  find  it  possible  to  secure  that  vote. 

The  Chairman.  Well,  can  I  be  assured  that  you  speak  for  the  ad¬ 
ministration  and  that  the  administration- is  notJdivided  and  that  they  • 
will  lend  it  their  fulL^upport  to  the  limit  of  their  influence  to  help 
get  it  through  the  Senate  f 

SecWstafcy  Herter.  I  have  tried  to  make  it  as  ejear  as  I  could. 

-  The  Chairman.  There  is  no  doubt  about  it?  There  is  no  division 
of  opinion  within  the  administration  on  this  subject? 

‘  Secretary  Herter.  No. 
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Tho  Chairman.  Senator  Croon,  would  you  liko  to  ask  questions? 
Senator  Green.  No.  This  is  a  very  clear  statement. 

Tho  Chairman.  Senator  Wiloy? 

Senator  Wiley.  Nono. 

Tho  Chairman.  Senator  Sparkman? 

Sonator  Sparkman.  No  quostions. 

Tho  Chairman.  Senator  Hickenlooper? 

Sonator  IIiokenloopeu.  I  have  just  ono  question,  Mr.  Chairman. 

>  Mr.  Secretary,  this  is  a  very  important  matter,  and  I  certainly  dis¬ 
like  to  bo  limited  to  just  ono  quest  ion,  which  is  necessary  this  morning, 
I  understand. 

Tim  Chairman.  Well,  you  need  not  bo  limited  to  ono,  ns  tho  othor 
members  did  not  ask  any  quest  ions. 

LIMITATIONS  ON  INTERNATIONAL  COURT’S  AUTHORITY 

Senator  ITickeniooper.  I  will  ask  just  ono  question  at  this  time,  but 
I  hope  wo  will  have  ample  opportunity  to  pursue  this  subject. 

In  most  countries,  the  court  is  not  autonomous,  but  is,  ns  a  nil©, 
,  controlled  and  directed  and  limited  by  cither  a  constitutional  measure 
or  bv  legislative  limitation. 

Wlmt.’ body  or  what  reasonably  accessible  authority  can  be  brought 
to  lienr  to  control  the  World  Court,  to  keep  it  from  Incoming  a  com¬ 
pletely  autonomous,  indo))endont  body  not  subject  to  any  inhibitions 
of any  kind? 

Secretary  IIkrtrr.  As  far  ns  I  know,  sir — Mr.  Hager  can  perhaps 
*  give  you  a  better  legal  answer  than  I  can  on  this — as  far  as  I  know, 
.  it.  is  not  inhibited  by  anything  except  what  becomes  known  ns  tho 
accepted  rules  of  international  law.  Those  can,  of  corn’s©,  b©  changed 
by  judicial  decisions. 

%  Senator  Hickenlooper.  Yes.  Rut  it  is  tho  judicial  decision.  Ib 
the  judiciary  passing  upon  itself? 

It  seems  to  me  that  is  a  question  and  an  area  that  I  think  w©  should 
explore  very  carefully. 

Secretary  IIerter.  May  I  nsk  that  Mr.  linger— — 

Senator  Hickenlooper.  What  kind  of  limitations  upon  excesses  of 
the  Court,  if  excesses  should  occur  in  its  decisions,  would  w©  have  os 
safeguards? 

Secretary  IIerter.  The  safeguard  that,  w©  have,  sir,  is  in  the  reser¬ 
vation  we  made  ourselves  that  after  5  veal’s — this  was  in  1947 — on 
giving  notice,  we  could  withdraw  within  6  months’  time. 

Senator  Hickeniooper.  Thank  you.  That  is  all. 

The  Chairman.  That  was  not  very  clear.  You  say  after  5  years 
we  may  withdraw  with  6  months’  notice  ? 

Secretary  Herter.  With  6  months’ notice. 

The  Chairman.  We  can  revoke  this  under  this  resolution  ? 
Secretary  Herter.  'Yes.  I’  tTiihk  I  read  the  pertinent  provision, 
in  my  testimony.  -- 

Senator  Hickenlooper.  I  do  not  want  to  pursue  it  any  further. 
The  time  is  short  this  morning,  Mr.  Chairman. 

The  Chairman.  I  want  to  make  it  clear  that  if  any  member  of 
the  committee  desires  to  ask  further  questions,  he  will  have  the  oppor¬ 
tunity.  I  just  wished  to  call  attention  to  the  two  Cabinet  members’ 
previous  engagements. 


INTERNATIONAL  COURT  OF  JUSTICE 


19 


Senator  IIickenlooper.  I  understand  that  thoroughly.  It  is  no 
complaint  on  my  part  it  has  to  ho  done  this  way.  Hut  1  hope  wo  will 
have  an  opportunity  to  discuss  this  with  tho  Secretary  and  the  At¬ 
torney  General  personally  at  some  length  before  final  action  is  taken. 

Tho  Chairman.  At  any  length  tho  committee  desires. 

Senator  Mansfield. 

CASKS  HANOI, HI)  1IY  THE  INTERNATIONAL  COURT 

Senator  Mansfield.  Mr.  Secretary,  how  long  has  tho  Court  been  in 
existence? 

Secretary  IIerter.  Since  1947. 

Senator  Mansfield.  IIow  many  cases  lias  it  heard  ? 

Mr.  IIaoer.  I  think  about  13,  sir. 

Senator  Mansfield.  Is, one  of  tho  masons  why  it  lias  not  heard 
more  cases  because'  of  this  reservation  ? 

Secretary  IIerter.  Excuse  mo.  1  think  that,  is  very  definitely 
our  conclusion. 

ADMINISTRATION  SUPPORT  Foil  SENATE  RESOLUTION  04 

Senator  Mansfield.  And  the  administration — including  the  Presi¬ 
dent,  the  Vice  President,  the  State  Department,  the  Attorney  General, 
tho  Justice  Department — is  wholeheartedly  behind  Senate  Resolu¬ 
tion  94? 

Secretary  IIerter.  Yes,  sir. 

Senator  Mansfield.  That  is  all,  Mr.  Chairman. 

The  Chairman.  Senator  Aiken? 

Senator  Aiken.  No  questions  at  this  time,  Mr.  Chairman. 

Tho  Chairman.  Sonator  Lausche? 

APPLYING  RULE  OF  LAW  TO  RELATIONS  BETWEEN  NATIONS 

Senator  Lausche.  It  is  my  understanding  that  the  basis  of  your 
promulgation  of  the  acceptance  of  this  resolution  is  th^tyou  are  want¬ 
ing  to  apply  a  rule  pf  law  to  the  relations  between  nations  that  nor¬ 
mally  has  been  applied,  first,  to  the  family,  where  the  father  has  been, 
hot  in  the  form  of  a  declared  law  but  as  a  person,’ the  ruler,  and  sec¬ 
ond,  by  the  chief  in  the  tribe,  and  third,  by  the  law  within  nations. 

The  present  theory  is  that  you  cannot  have  law  by  man  but  you 
must  have  rule  by  law  that  is  reflective  of  natural  moral  principles 
and  natural  laws.  •  ■ 

Based  upon  the  acceptance  that  no  society  could  exist  without  law 
governing  the  people  within  the  society,  you  reach  the  conclusion  that 
that  same  principle  should  be  applied  to  nations? 

Secretary  Hester.  That  is  correct,  Senator. 

JURISDICTION  OF  THE  INTERNATIONAL  COURT 

Senator  Laubohe.  Now,  just  one  further  question: 

If  this,  resolution  is  adopted,  the  Court  will  determine  whether  the 
dispute  is  one  of  international  concern  or  solely  of  domestic  concern 
in  finally  deciding  whether  it  shall  accept  jurisdiction? 

Secretary  IIerter.  That  is  correct. 
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Senator  Lausciie.  Maybe  I  should  not  put  this  question  at  this 
time,  but  it  will  have  to  be  explored.  The  Court  will  have  jurisdic¬ 
tion  in  disputes  arising  out  of  what  are  alleged  to  be  transgressions 
on  obligations  incurred  in  a  treaty. 

Secretary  Herter.  In  a  treaty. 

Senator  Lausciie.  Will  the  ability  to  determine  whether  an  agree¬ 
ment  has  the  dignity  of  a  treaty  or  not,  create  any  problems  in  deter¬ 
mining  that  issue? 

.  Secretary  Herter.  I  do  not  think  so,  Senator. 

Senator  Lausciie.  That  is,  what  is  or  what  is  not  a  treaty  will  not 
be  a  serious  obstacle  in  determining  whether  the  Court  will  have 
jurisdiction? 

Secretary  Herter.  I  do  not  think  so,  Senator.  In  our  own  reser¬ 
vation  we  make  it  very  clear  as  to  the  areas  in  which  the  Court  could 
take  jurisdiction,  and  the  word  “treaty”  I  think  is  a  clearly  defined 
obligation  taken  by  us  with  the  approval  of  our  constitutional 
processes. 

Senator  Lausciie.  That  is,  the  definition  of  a  treaty,  according  to 
the  Secretary’s  understanding,  would  be  an  international  understand¬ 
ing  reached  between  our  coimtry  and  another  country  in  conformity 
with  the  processes  outlined  in  the  Constitution? 

Secretary  Harter.  Correct. 

Senator  Lausciie.  An  agreement  reached  by  the  President  himself, 
not  in  conformity  with  the  requirements  of  what  must  be  done  when 
a  genuine  treaty  is  reached,  would  not  fall  within  the  jurisdiction  of 
the  Court? 

Secretary  Herter.  Mr.  Hager  tells  me  that  there  are  some  compli¬ 
cations  in  that,  that  he  would  like  to  have  the  privilege  of  testifying 
at  greater  length  on  that  later. 

Senator  Lausciie.  That  is  why  I  felt  that  question  ought  not  be 
explored  today.  It  is  one  that  will  have  to  be  checked  into. 

That  is  all  I  have  to  ask. 

TERMS  OF  NOTICE  TO.  TERMINATE  DECLARATION 

The  Chairman.  Mr.  Secretary,  in  the  resolution  before  us  I  do  not 
see  the  5-year  limitation.  Does  that  arise  out  of  the  original  resolu¬ 
tion  relating  to  the  Court  ? 

Secretary  Herter.  Out  of  the  original,  yes. 

The  Chairman.  Reading  the  resolution,  it  would  appear  that  6 
months’  notice  is  all  that  is  required.  Which  is  it?  Does  the  5-year 
term  apply  if  we  adopt  the  resolution? 

Secretary  Herter.  196  said  5  years. 

The  Chairman.  But  Senate  Resolution  94  does  not  contain  that 
terminology.  I  was  wondering  what  your  Legal  Adviser’s  opinion  is 
as  to  the  effect  of  the  proviso  at  the  bottom  of  page  2  of  the  pending 
resolution  ? 

Secret  ary  Herter.  The  resolution  that  was  adopted  had  this  proviso 
at  the  end : 

'That  such  declaration  shall  remain  in  force  for  a  period  of  5  years  and  thereafter 
until  the  expiration  of  6  months  after  notice  may  be  given  to  terminate  the 
declaration. 
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Senator  Sparkman.  What  is  196?  Is  that  the  House  resolution? 

Secretary  Herter.  That  was  the  Senate  resolution. 

,  The  Chairman.  That  was  adopted  in  1946? 

Secretary  Herter.  It  was  adopted  in  1946. 

The  Chairman.  Senate  Resolution  94  does  not  contain  the  language 
relating  to  a  5-year  period.  Does  this  supersede  it?  I  am  not  clear 
on  it.  The  5  years  having  expired  since  1946,  it  seems  to  me  that  in 
6  months  you  could  terminate  the  declaration. 

Secretary  Herter.  You  could  from  now  on. 

The  Chairman.  From  now  on  in  6  months  ? 

Secretary  Herter.  That  is  right. 

The  Chairman.  Y ou  do  not  have  to  abide  by  the  5  years  ? 

Secretary  Herter.  This  would  carry  over,  the  5-year  period  is  gone. 

The  Chairman.  It  is  gone.  That  is  what  I  was  not  clear  on.  From 
here  on,  if  we  decided,  if  the  President  decided,  say  next  year,  that  he 
was  dissatisfied,  he  could  give  notice  and  in  6  months  this  provision 
would  lapse ;  is  that  correct  ? 

Secretary  Herter.  Right. 

other  countries  which  have  adopted  similar  reservation s 

The  Chairman.  Mr.  Secretary,  has  the  administration  made  any 
preliminary  soundings  out  which  would  give  any  indication  as  to 
whether  or  not  all  of  the  remaining  countries  with  these  reservations 
would  in  fact  follow  the  lead  of  this  Government  if  we  should  adopt 
this  resolution? 

Secretary  Herter.  I  do  not  think  we  have  taken  any  formal  sound¬ 
ings,  but  I  think  that  with  the  action  taken  by  Great  feritain,  France, 
and  India,  all  within  the  last  18  months,  if  we  likewise  took  action, 
we  would  find  that  it  would  be  very  likely  that  those  who  have  reserva¬ 
tions  today  of  this  type  would  give  them  up. 

DO  IRON  CURTAIN  COUNTRIES  ADHERE  TO  COURTIS  JURISDICTION  ? 

The  Chairman.  Mr.  Secretary,  are  any  of  the  so-called  Iron  Cur¬ 
tain  countries  adherents  to  the  Court’s  jurisdiction? 

Secretary  Herter.  There  is  one  case  pending  at  the  present  time  in 
which  that  matter  may  be  up  for  adjudication  before  the  Court 
itself.  Bulgaria  was  a  signatory  of  the  League  of  Nations  and  at 
the  same  timo  of  the  Court  that  was  established  under  the  League  of 
Nations.  There  has  been  a  contention  that  in  adhering  to  that,  it 
carried  over  in  connection  with  the  United  Nations,  and  Bulgaria 
claims  it  does  not. 

Is  that  not  correct?  And  that  is  up  for  adjudication  in  the  case 
we  have  before  the  Court  at  the  present  time. 

The  Chairman.  That  is  the  only  one?  None  of  . the  others  ever 
accepted - 

Secretary  Herter.  So  far  as  wo  know,  no. 

DO  ANY  U.S.  TREATIES  CONTAIN  SELF- JUDGING  RESERVATIONS  ? 

,  The  Chairman.  Mr.  Secretary,  is  the  reservation  of  a  unilateral 
right  to  determine  what  lies  within  our  own  jurisdiction  contained 
in  any  treaties  to  which  the  United  States  is  a^  party? 
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Secretary  Herter.  That  I  cannot  answer.  I  think  we  will  have  to 
look  into  that.  I  am  not  familiar  with  any. 

(The  following  information  was  subsequently  submitted  for  tho 
record :) 

N*<  treaty  concluded  by  the  United  States  by  and  with  the  advice  and  consent 
of  the  Senate  contains  the  reservation  of  a  unilateral  right  to  determine  what 
lies  within  our  own  Jurisdiction.  However,  the  reservation  of  such  a  unilateral 
right  Is  lmjjiiclt  In  the  claims  provisions  of  bilateral  agreements  for  economic 
cooperation  concluded  with  15  Europen  u  countries  in  11)48,  the  technical  co¬ 
operation  agreement  of  11)52  with  Israel,  and  the  economic  aid  agreement  of 
1058  with  Spain.  These  agreements,  concluded  by  the  executive  branch  pursuant 
to  congressional  authorization,  provide  for  submission  to  the  International  Court 
of  Justice  of  claims  espoused  by  either  Government  on  behalf  of  its  nationals, 
but.  the  undertaking  of  the  U.S.  Government  is  speelllcully  limited  by  the  terms 
and  conditions  of  such  recognition  ns  “heretofore  given”  to  the  compulsory 
jurisdiction  of  the  International  Court  of  Justice.  In  some  cases  the  under¬ 
taking  of  the  other  government  is  also  specified  to  be  limited  to  its  recognition 
“heretofore  given”  to  compulsory  jurisdiction.  The  latter  are  indicated  by  an 
asterisk  in  the  list  below : 


Country 

Subject 

I)ato 

Text  ' 

Austria . . . . . . 

Economic  cooperation _ 

July  2, 1948 
_ do . 

TIA8  1780. 

_ ..do......... _ 

TIAS  1781. 

‘Denmark . . . . 

. do . 

June  29,1918 

TIAS  1782, 

^Franco  . . . 

. do . 

June  28, 1948 

TIAS  1783. 

Greece . . . . . 

. do . 

July  2, 1948 

TIAS  1780. 

Iceland . . . . . . 

.....do . 

July  3,1918 

TIAS  1787. 
TIAS  1788. 

Ireland. ... . . . . 

. do . . . 

July  2. 1048 

ltalv . 

. do . . 

June  28, 1948 

TIAS  1789. 

•Luxembourg . . . 

. do _ _ 

July  3, 1048 

TIAS  1790. 

•Netherlands  . . 

. do... . . 

July  2,1018 
July  3, 1948 

TIAS  1701. 

•  Nor  wav . 

_ do . 

TIAS  1792. 

•Swollen  _ _ 

. do . 

. do . 

TIAS  1703. 

•Turkov _ _ _ 

. do _ _ 

July  4,1918 
July  ft,  1948 
Sept.  28,1018 
May  9,1952 
Sept.  20. 1963 

TIAS  1794. 

•United  Kingdom _ 

_ do _ _ _ 

TIAS  1796. 

Portugal _  _  _ 

_ do  . . . . . . 

TIAS  1819. 

•Israel . . . . . . 

Technical  cooperation . 

Economic  aid . 

TIAS  2501. 

Spain . . . . . 

TIAS  2851. 

PROCEDURE  FOR  WITHDRAWAL  FROM  COMPULSORY  JURISDICTION 
OF  INTERNATIONAL  COURT 

Senator  Aiken.  Mr.  Chairman,  may  I  ask  one  question  ? 

The  Chairman.  Yes,  Senator  Aiken. 

Senator  Aiken.  May  I  ask,  Mr.  Secretary,  if  withdrawal  of  the 
United  States  from  the  compulsory  jurisdiction  of  the  International 
Court  would  be  effected  by  proclamation  of  the  executive  branch  or 

*  act  of  Congress,  or  what  is  the  procedure? 

Secretary  Herter.  I  am  assuming  it  would  have  to  be  done  by 
resolution  of  the  Congress. 

Senator  Aiken.  AM  if  by  act  of  Congress,  would  a  two-thirds  vote 
be  required,  and  so  on?  Will  someone  answer  those  questions? 

Secretary  Herter.  I  think  we  can  get  you  the  answers  to  that. 

Senator  Aiken.  All  right. 

(The  following  information  was  subsequently  submitted  for  the 
record:) 

In  the  view  of  the  Department  of  State,  termination  of  the  U,S.  acceptance 
of  the  Court’s  compulsory  jurisdiction  would  be  effected  by  the  filing,  at  the 

*  direction  of  the  President,  of  a  notice  with  the  Secretary-General  of  the  United 
Nations  stating  that  the  United  States  withdrew  and  terminated  its  acceptance 
of  the  Court’s  compulsory  jurisdiction  under  article  30,  paragraph  2  of  the 
statute  of  the  Court  This  action  by  the  executive  branch  might  be  taken  fol- 
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lowing  a  Senate  resolution,  or  a  resolution  of  both  Houses  of  the  Congress. 
On  the  other  hand,  the  President  could  decide  to  file  a  notice  of  termination  In 
his  own  discretion. 

PROCEDURE  FOR  GIVING  EFFECT  TO  ADOPTION  OF  SENATE  RESOLUTION  94 

Tho  Chairman.  I  believe  that  is  about  the  same  question  I  had 
next.  But  I  want  to  be  sure  it  is  in  the  record.  In  the  event  the 
Senate  were  to  approve  Senate  Resolution  94,  what  would  be  the  pro¬ 
cedure  to  be  followed  in  giving  effect  to  the  revision  ? 

Secretary  IIerter.  May  we  give  you  that  answer  precisely. 

The  Chairman.  Would  the  President  file  a  notice  to  terminate  the 
declaration  of  August  14,  1946,  whereupon  at  the  end  of  6  months  a 
now  declaration  be  filed?  You  can  include  that  in  the  questions. 

(The  following  information  was  subsequently  submitted  for  the 
record :) 

In  tho  view  of  the  Department,  the  President  could  arrange  to  have  filed  a 
now  declaration,  In  accordance  with  S.  Res.  1)4,  immediately  upon  the  passage 
of  that  resolution,  since  the  purport  of  our  action  would  be  to  agree  to  an  en¬ 
larged  jurisdiction  for  tho  International  Court  of  Justice.  While  it  might  not 
be  strictly  necessary  for  a  notice  of  termination  to  be  filed  with  respect  to  the 
declaration  of  August  1940,  it  might  be  considered  advisable,  for  the  purpose  of 
clearing  the  record,  to  file  such  a  notice  at  the  same  time  when  the  new  declara¬ 
tion  is  filed.  The  notice  of  termination  with  respect  to  the  1946  declaration 
would  become  effective  at  the  end  of  0  months. 

COMMITTEE  PROCEDURE 

The  Chairman.  Any  other  questions? 

Well,  Mr.  Secretary,  it  is  evident,  I  think,  that  some  of  the  members 
will  wish  to  question  you  further.  But  in  view  of  the  previous  en¬ 
gagements  that  you  and  the  Attorney  General  have,  we  will  excuse 
you  today,  because  we  have  a  very  long  list  of  witnesses.  I  am  sure 
that  in  the  course  of  these  hearings  ana  the  further  hearings,  further 
questions  will  arise  about  which  we  will  notify  you  and  your  Legal 
Adviser  and  expect  some  further  development  or  these  questions. 

Senator  Sparkman.  Mr.  Chairman,  how  long  is  it  contemplated  the 
hearings  will  continue? 

The  Chairman.  Today,  it  is  contemplated  they  will  go  on  all  day. 

Senator  Sparkman.  No,  I  mean  to  complete. 

The  Chairman.  That  will  be  up  to  the  disposition  of  the  committee. 

Senator  Sparkman.  The  thought  that  occurs  to  me  is  that  we  might 
very  well  run  through  the  hearings  and  then  have  it  understood  that 
the  Secretary  and  his  Legal  Adviser  will  come  at  the  conclusion. 

The  Chairman.  That  is  what  I  had  in  mind,  if  the  committee  so 
wishes.  I  do  not  know  how  wc  will  proceed. 

Senator  Sparkman.  I  think  many  of  us  would  like  to  propound 
questions  but  we  are  not  doing  it  today  at  this  time. 

Secretary  Herter.  Mr.  Chairman,  I  appreciate  that  very  much,  and 
certain  questions  will  arise  during  the  course  of  the  hearings  and  it 
would  be  very  much  appreciated  by  us  if  we  could  have  an  opportu¬ 
nity  to  comment  on  them. 

The  Chairman.  Thank  you  very  much,  Mr.  Secretary. 
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The  next  witness  is  the  Attorney  General  of  the  United  States,  the 
Honorable  William  P.  Regex's. 

Mr.  Rogers,  we  ai'e  vei’y  pleased  that  you  can  be  with  us  this  morn¬ 
ing,  and  we  welcome  your  aclvice  on  this  measure. 

STATEMENT  OF  HON.  WILLIAM  P.  ROGERS,  ATTORNEY  GENERAL 

OF  THE  UNITED  STATES,  ACCOMPANIED  BY  ROBERT  KRAMER, 

ASSISTANT  ATTORNEY  GENERAL,  OFFICE  OF  LEGAL  COUNSEL, 

DEPARTMENT  OF  JUSTICE 

Mr.  Rogers.  Mr.  Chairman,  I  would  just  like  to  introduce  Mr. 
Robert  Kramer,  who  is  the  Assistant  Attorney  General  in  charge  of 
the  Office  of  Legal  Counsel  and  had  planned  to  testify  this  morning. 
But,  as  I  explained  to  you  in  my  telephone  conversation,  I  was  anxious 
to  appear  here  particularly  in  view  of  the  fact  that  the  Secretai'y  of 
State  appeared,  and  I  appreciate  particularly  the  fact  that  you  indi¬ 
cated  a  willingness  not  to  question  me  at  length,  although  I  do  hope 
that  you  feel  free  to  ask  some  questions. 

I  do  not  want  to  give  the  impression  that  I  have  to  leave  imme¬ 
diately. 

The  Chairman.  Could  we  have  the  same  understanding,  that  after 
„  the  heai'ings  we  will  submit  further  questions  as  they  appear  appro- 
pi'iate? 

Mr.  Rogers.  Yes,  Mr.  Chairman. 

SUPPORT  FOR  SENATE  RESOLUTION  04 

I  appreciate  the  opportunity  to  appear  today  to  testify  in  support 
of  Senate  Resolution  94.  That  resolution  would  revise  our  1946  ac¬ 
ceptance  of  the  jurisdiction  of  the  International  Court  of  Justice  to 
eliminate  the  self -judging  aspect  only  of  our  reservation  of  domestic 
matters  from  the  Court’s  jurisdiction. 

On  June  8,  1959,  the  Department  reported  on  this  l'esolution  and 
recommended  its  adoption. 

In  his  state  of  the  Union  message  of  January  7, 1960,  the  President 
stated  his  support  of  the  resolution  and  urged  its  prompt  passage. 

This  morning  the  Secretary  of  State  has  reviewed  comprehensively 
the  background  of  the  resolution,  its  relation  to  the  fundamental  objec¬ 
tives  of  our  foreign  policy,  and  the  necessity  for  its  early  passage  to 
effectuate  that  policy.  The  Department  of  Justice  is  in  tull  accoi  d 
with  the  Department  of  State,  and  I  shall  not  retrace  this  ground. 

EFFECT  OF  SENATE  RESOLUTION  94 

In  1946  the  United  States  accepted  the  jurisdiction  of  the  Court, 
as  defined  and  limited  in  the  Court’s  statute,  but  upon  several  condi¬ 
tions.  One  of  those  conditions  specifically  reserved  from  the  Court’s 
jurisdiction  is  “disputes  with  regard  to  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States  of  America  as 
determined  by  the  United  States  of  America.” 

The  pending  resolution  would  accord  the  advice  and  consent  of  the 
Senate  to  the  elimination  of  the  self- judging  aspect  of  that  reserva¬ 
tion,  embodied  in  the  phrase,  “as  determined  by  the  United  States  of 
America.” 
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It  woijld  not>*— and  I  underlie  this,  as  I  believe  there  has  been  some 
misunderstanding  concerning  it — in  any  way  alter  "our  speciftcreserva-. 
tipn  from  the  Court’s  jurisdiction  of  disputes  with  regard  to  domestic 
matters.  It  would  only  clearly  and  plainly  make  the  Court  the  judge  ^ 
of  its  own  jurisdiction. 

This  is  fully  in  accord  with  the  provision  of  article  36(6)  of  the£ 
Court’s  Statute  to  which  we  are  a  party.  That  section  provides,  “inn 
the  event  of  a  dispute  as  to  whether  the  court  has  jurisdiction,  the  # 
matter  shall  be  settled  by  the  decision  of  the  Court.” 

COMMUTER  ACTION  ON  RESERVATION  IN  1040 

You  will  recall  that  in  1946  this  committee  unanimously  recoin-  * 
mended  against  the  inclusion  of  the  self-judging  reservation.  This 
was  done  advisedly  and  deliberately. 

The  committee  rested  its  recommendation  principally  on  the 
grounds  that — 

(1)  The  ultimate  purpose  of  the  resolution  was  to  lead  to  gen¬ 
eral  worldwide  acceptance  of  the  jurisdiction  of  the  Court  in 
legal  cases  and  that  “a  reservation  of  the  right  of  decision  as  to 
what  are  matters  essentially  within  domestic  jurisdiction  would  g 
tend  to  defeat  the  purposes  which  it  is  hoped  to  achieve  by  means 
of  the  proposed  declaration” ; 

(2)  That  the  jurisdiction  of  the  Court  by  definition  was  strictly 
limited  to  international  matters  and  necessarily  excluded  domestic 
matters ; 

(3)  That  if  the  question  whether  a  matter  was  international  or 

domestic  “were  left  to  the  decision  of  each  individual  State,  it 
would  be  possible  to  withhold  any  case  from  adjudication  on  the 
plea  that  it  is  a  matter  of  domestic  jurisdiction” ;  and  / 

(4)  That  “it  is  plainly  the  intention  of  the  statute  that  such 
questions  should  be  decided  by  the  Court.” 

ADVERSE  EFFECTS  OF  RESERVATION 

Although  the  unanimous  committee  recommendation  was  rejected,  # 
the  soundness  of  its  view  has  been  confirmed  by  experience. 

First,  the  self-judging  aspect  of  our  reservation  has  tended  to  create 
doubt  in  the  international  community  of  the  good  faith  of  our  declared  * 
intention  to  accept  the  jurisdiction  of  the  Court.  So  long  as  we  insist' 
on  its  retention  it  will  be  difficult  to  dissipate  that  doubt. 

Second,  the  action  of  the  United  States  in  adopting  a  self-judging 
reservation  set  an  unfortunate  example  which  was  followed  by  sev-  • 
eral  other  nations.  Three  of  these,  however,  have  recently  dropped 
this  type  of  reservation. 

Third,  it  is,  nevertheless,  worth  noting  that  more  than  30  free  • 
nations  nave  accepted  the  Court’s  statutory  jurisdiction  without  simi¬ 
lar  reservation. 

Fourth,  on  the  basis  of  reciprocity,  a  nation,  even  one  without  + 
a  similar  reservation,  may  be  able  to  invoke  our  reservation  so  as  to 
defeat  the  Court’s  jurisdiction. 

In  the  Norwegian  \ Loans  case  (ICJ  Report  9  (1957)),  on  a  com¬ 
plaint  brought  against  Norway  by  France,  Norway  successfully  in- 
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voked  France’s  self-judging  reservation  to  defeat  the  Court’s  jurisdic¬ 
tion,  at  the  threshold. 

In  the  ever-broadening  contest  of  our  worldwide  interests,  such  a 
''f  result  is  patently  inimical  to  those  interests. 

Fifth,  tne  reservation  is  at  war  with  several  of  our  basic  concepts 
4for  which  we  seek  universal  acceptance.  Those  concepts  are  that  no 
Ration  shall  act  as  judge  in  its  own  casej  and  that  a  court,  and  not  a 
•  litigant,  should  have  the  right  to  determine  at  the  threshold  of  a  case 
whether  or  not  the  court  has  jurisdiction  to  decide  the  case. 


PERFORMANCE  OF  THE  INTERNATIONAL  COURT 

♦  The  adverse  effects  which  were  foreseen  by  the  committee  have  ma¬ 
terialized  since  the  adoption  of  the  reservation.  The  basic  argument 
advanced  both  when  the  reservation  was  initially  under  consideration 
and  now,  is  that  the  reservation  is  necessary  in  order  to  preclude  the 
Court  from  exercising  a  domestic  jurisdiction  over  matters  such  as 
immigration,  tariffs,  and  the  Panama  Canal,  and  the  like,  not  granted 
to  it. 

It  was  urged,  too,  that  this  danger  was  enhanced  because  of  the 
|  uncertain  quality  of  the  judges  and  the  absence  of  a  well-defined  body 
of  international  law  to  be  applied  by  the  Court. 

When  the  Court  was  new,  no  evidence  was  available  to  test  the 
validity  of  these  assumptions.  Now,  after  14  years  of  experience 
with  the  Court,  these  grounds  do  not  withstand  objective  examination. 

Although  the  operation  of  the  Court  has  been  under  close  inter¬ 
national  and  national  scrutiny — and  there  is  a  footnote  here,  see 
“Report  on  the  Self- Judging  Aspect  of  the  U.S.  Domestic  Jurisdic- 
r  tion  Reservation  With  Respect  to  the  International  Court  of  Justice,” 
\American  Bar  Association,  Section  of  International  and  Comparative 
Law  (August  1959)  and  bibliography  therein — it  has  not  been  sug¬ 
gested  that  the  Court  has  sought  to  extend  its  jurisdiction  in  any  case 
beyond  the  limits  of  its  statutory  grant  in  order  to  deal  with  matters 
of  domestic  jurisdiction.  *-*. 

No  evidence  has  been  adduced  that  any  of  the  judges  do  not  meet 

•  the  high  qualifications  prescribed  for  the  office  by  the  Court’s  statute, 
nor  has  there  been  any  evidence  that  the  relevant  principles  of  inter- 
national  law  have  been  ascertained  or  applied  by  the  Court  in  any 

*  different  way  than  our  own  courts  perform  the  same  functions. 

In  short,  there  has  been  no  supported  challenge  to  either  the  fair¬ 
ness  of  the  procedures  of  the  Court  or  the  integrity  of  its  decisions. 
It  seems  fair  to  say  that  courts,  like  other  human  institutions,  should 

#  be  judged  by  their  performance.  On  the  basis  of  performance,  fears 
of  usurpation  of  domestic  jurisdiction  seem  unfounded. 

The  self -judging  aspect  of ;  our  reservation  has  proved  inconsistent 
with  and  harmful  to  our  fundamental  purpose :  to  encourage  the  rule 
of  law  through  the  judicial  settlement  of  legal  disputes  between  na¬ 
tions.  Our  reservation  in  this  respect  is  unwarranted  by  our  14  years 

#  of  experience  with  the  Court  in  operation. 

The  Department  ' of  Justice  therefore  renews  the  recommendation 
that  this  part  of  the  reservation  be  eliminated  at  the  earliest  pos¬ 
sible  date. 
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The  Chairman.  Thank  you  very  much,  Mr.  Attorney  General. 

I  noticed  you  pointed  out  the  retention  of  the  specific  provisions 
limiting  the  jurisdiction  of  the  Court.  It  has  been  suggested  that  per-  * 
haps  there  might  be  a  specific  enumeration  of  some  of  these  items  over 
which  it  has  been  alleged  jurisdiction  would  be  taken  by  the  Court. 

Would  you  accept  such  a  course  or  not?  Do  you  have  any  com¬ 
ment? 

Mr.  Rogers.  Mr.  Chairman,  I  do  not  believe  I  would  recommend  it*: 
Tam  not  sure  I  would  oppose  it.  I  think  in  our  debate  here,  we  can, 
in  a  sense,  create  a  legislative  history  which  will  have  some  bearing 
on  the  Court’s  action* 

U.S.  RECOURSE  IN  EVENT  OF  ARBITRARY  ASSERTION  OF  JURISDICTION 

I  certainly  do  not  think  that  there  is  any  risk  that  the  Court  would 
assume  jurisdiction  over  those  matters.  On  the  contrary,  I  think 
probably  the  difficulty  the  Court  will  have,  if  it  has  a  little  more; 
authority,  is  that  they  will  be  inclined  not  to  assume  jurisdiction,^ 
because  they  have  to  depend  almost  totally  on  opinion  for  endorse^ 
ment.  ; 

In  other  words,  it  is  not  like  our  own  courts;  it  has  no  enforcement  * 
power.  So  that  I  do  not — although  I  understand  the  concern  of 
people  who  are  concerned,  I  do  not  agree  with  it,  and  I  think  that 
when  we  say  we  believe  in  the  rule  of  law.  and  advocate  it  as  a 
Nation,  that  we  have  got  to  make  a  start  on  that  road* 

And  I  think,  as  the  chairman  pointed  out,  we  can  withdraw  on  a  t 
6-month  notice  at  any  time,  and  I  think  that  the  Court  is  conscious  of 
all  the  things  that  we  are  talking  about  here  this  morning,  and  I  do 
not  believe  that  there  is  any  risk  that  they  would  assume  jurisdiction 
over  things  that  are  domestic  in  nature. 

But  as  I  say,  I  would  not  oppose  it  if  the  Congress  feels  that  that 
would  be  wise. 

The  CiIairMan.  To  put  it  a  little  different  way :  If  "by  chance,  and 
unexpectedly,  the  Court  should  appear  arbitrary  in  the  assertion  of 
jurisdiction,  tlieh  our  recourse  would  simply  be  to  give  notice  that  we 
Will  no  longer,  after  6  months,  abide  by  this  jurisdiction;  is  that 
corredt? 

Mr.  Rogers.  That  is  correct,  Mr.  Chairman.  Furthermore,  the 
Court  has  no  enforcement  power.  I  mean,  the  only  enforcement 
power  would  be  to  go  to  the  Security  Council  and  get  action  by  the 
Security  Council,  and  we  have  a  veto  there. 

So  it,  in  effect,  depends  upon  world  opinion  for  enforcement  of  it» 
decision. 

ADVANTAGES  IN  REPEAIi  OF  RESOLUTION 

The  CiiaIUman.  Can  you  not  see  any  real  danger  to  the  interests 
of  this  country  in  the  passage  of  this  resolution  ? 

Mr.  Rogers.  I  do  not,  Mr.  Chairman. 

On  the  contrary,  I  think  it  would  greatly  enhance  the  prestige  of 
our  Nation  throughout  the  world. 

I  think,  as  I  said  before,  I  think  it  is  not  possible  for  us  to  continue* 
to  say  that  we  are  a  Nation  that  believes  in  the  rule  of  law  and  we  ar6 
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against  force  and  wo  hope  that  the  rule  of  law  can  be  used  to  settle 
international  disputes,  and  yet  wo  are  not  oursolves  willing  to  abide 
by  it.  and  I  think  it  is  interesting  that  France,  under  President  Do 

*  Gaulle,  has  repealed  their  reservation. 

#  Certainly,  they  are  just  as  interested,  Franco  io  just  as  concerned 
with  sovereignty  as  we  are. 

The  Chairman.  Would  it  bo  reasonable  to  assume  that  because 
of  our  very  extensive' interests  in  all  parts  of  tho  world,  of  various 
kinds,  particularly  commercial  interests,  that  there  would  be  a  great 
advantage  to  us,  if  this  reservation  wore  repealed  ? 

Mr.  Rogers.  I  think  there  is  no  question  about  that.  I  think  it 
would  bo  a  great  advantage. 

The  Chairman.  Senator  Green,  do  you  have  a  question? 

Senator  Green.  No,  I  have  no  questions. 

The  Chairman.  Senator  Wiley? 

Senator  Wiley.  None. 

Tho  Chairman.  Senator  Sparkman? 

Senator  Sparkman.  With  the  same  understanding  ho  will  come 
back  later,  1  will  waive  any  questions  at  this  time. 

*  Tho  Chairman.  Ho  has  some  time.  Ho  said  ho  could  stay  until 
11 :30.  I  did  not  mean  to  cut  it  off  that  short. 

Senator  Sparkman.  I  will  pass. 

•  Tho  Chairman.  You  may  feel  free  to  go  on  another  30  minutes  if 
you  euro  to. 

Senator  Hickonlooper? 

GUIDELINES  FOR  THE  INTERNATIONAL  COURT 

Senator  Hickenlooper.  Yes.  I  have  one  or  two  questions,  and  I 
hope  we  can  discuss  this  further  with  Attorney  General  Rogers  at  a 
later  date. 

You  made  a  great  point,  and  a  great  point  is  made,  about  the  rule 
of  law.  It  is  not  possiblo  that  we  are  confusing  the  phrase  “rule  of 
law”  with  rule  of  judges? 

Now,  I  think  there  is  a  vast  difference  between  the  rule  of  law  and 
the  arbitrary,  or  what  might  in  certain  cases  be  the  capricious,  de¬ 
cision  of  judges.  One  of  the  things  I  think  we  should  explore  in  this 
field  is  what  reliable  or  detailed  body  of  law  is  there  to  guide  or  control 
the  judicial  body  which  usually  is  an  interpretative  body  and  not, 
that  is,  according  to  theory,  and  not  always  according  to  practice, 
fi  lawmaking  body. 

Mr.  Rogers.  Well,  I  think  that  is  something  that  the  committee 
should  be  concerned  with,  and  we  all  should  be  concerned  with  it. 

A  START  TOWARD  HAVING  INTERNATIONAL  LEGAL  DI8PUTE8  SETTLED 

JUDICIALLY 

I  think  what  I  am  suggesting  is  this,  Senator:  that  this  is  one  of 
the  few  ways  we  have  even  to  make  a  start  on  the  road  to  having  inter¬ 
national  legal  disputes  settled  by  a  Court. 

u  I  do  not  think  by  any  stretch  of  the  imagination  that  the  repeal  of 
this  reservation  is  going  to  take  us  very  far  down  the  road.  X  think 
it  is  just  going  to  give  us  a  start,  and  I  think  if  nations  realize  that 
they  can  trust  a  judicial  body  to  settle  some  of  these  problems,  and 
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have  some  experience  in  a  limited  way,  that  they  will  come  to  have 
confidence  in  the  system  of  judicial  determinations,  just  as  we  have 
come  to  have  confidence  in  judicial  determinations  as  a  way  to  settle 
disputes  here  at  homo. 

If  this  were  a  plan  which  was  very  all-encompassing,  which  we 
wore  forever  committed  to,  and  the  Court  had  strong  enforcement 
powers,  my  attitude  would  bo  different.  But,  as  I  say,  I  cannot 
foresee  that  the  Court  would,  oven  if  we  repeal  this  reservation,  have 
a  great  deal  of  business. 

X  would  hope  they  would  have  more  than  they  have  had  these  last 
few  years,  but  I  still  do  not  think  there  would  be  too  many  cases. 
It  would  have  to  have  world  support  behind  it.  If  it  usurped  its 
authority,  its  jurisdiction,  then  the  other  nations  wouM  withdraw, 
and  what  I  am  suggesting  is  we  ought  to  make  a  start  and  see  how 
it  works,  and  I  think  if  wo  tried  to  do  it,  made  a  start  and  gave  it 
a  try,  we  would  all  develop  confidence  in  the  Court. 

ENFORCEMENT  OK  OOURT?8  DECISIONS 

Senator  Hickenlooper.  Well,  I  certainly  do  not  disagree  with  the 
ph ilosophy  and  the  objectives. 

However,  lacking  a  body  of  law  which  in  some  detail  outlines  the 
jurisdiction  of  this  Court,  it  would  seem  to  me  that  we  should  be 
cautious  in  consideration  of  this  matter. 

Now.  so  far  as  being  bound  by  the^e  decisions  of  the  Court,  and  the 
Court  having  no  enforcement  powers  whatsoever,  of  course,  that  is 
true.  The  Court  does  not  have  an  army  or  a  navy  or - 

Mr.  Rogers.  Or  a  XJ.S.  marshal. 

Senator  Hickenlooper.  U.S.  marshal  or  deputies  to  go  out  and 
physically  enforce  the  edicts  of  the  Court.  But,  historically,  it  does 
have  enforcement  powers  so  far  as  the  United  States  is  concerned. 
Unfortunately,  that  power  does  not  extend  to  other  countries.  The 
United  States  has  undertaken  to  keep  its  commitments  once  it  has 
agreed  to  something  of  this  kind. 

Mr.  Rogers,  That  is  right,  and  I  certainly  do  not  want  to  leave 
the  impression  that  I  disagree.  I  agree  with  that, "and  I  think  we 
would  be  committed  to  abide  by  the  decision,  but  we  could  withdraw 
on  6  months’  notice. 

Senator  Hickenlooper.  I  call  your  attention  to  a  case  a  few  years 
ago  in  Morocco,  where  the  United  States  and  France  went  in  for  an 
adjudication  in  one  of  these  tribunals  on  the  disputes  there.  Fortu¬ 
nately  for  us,  I  think  we  won  it  on  every  detail  of  the  case,  but  the 
French  did  not  abide  by  it. 

On  the  other  hand,  we  keep  our  commitments,  so  there  is  that  en¬ 
forcement  power,  so  far  as  we  are  concerned,  on  the  part  of  the  Court. 

Mr.  Rogers.  That  is  right. 

Senator  Hickenlooper.  And  we  follow  our  traditions;  and  I  would 
hope  we  would. 

Mr.  Rogers.  We  would  have  to  do  that,  and  that  would  be  part  of 
our  acceptance;  if  we  accepted  the  jurisdiction,  we  would  expect  to  be 
bound  by  that  decision. 

Senator  Hickenlooper.  Of  course,  you  could  have  a  body  of 
statute  law  as  extensive  as  you  wanted  and  if  a  nation  elected  not  to 
abide  by  those  statutes,  I  suppose  they  could  welsh  on  their  agree- 
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moots.  But  bo  far  as  thu  withdrawal  from  this  declaration  is  con¬ 
cerned,  at  tho  end  of,  say.  6  months  or  whatever  (ho  period  is,  it  does 
not  seem  to  mo  that  that  is  a  real  safeguard  except  for  mutters  in  tho 
future. 

Mr.  Roowns.  That  is  right.. 

Senator  IIiokeni.ooi'eu.  If  a  matter  comes  up  itl  which  we  feel  we 
have  been  put  upon  hy  a  whimsical  decision  of  this  Court  and  we  say 
we  will  withdraw,  I  think,  under  the  traditions  which  wo  have,  wo 
would  still  fool  hound  to  carry  out  even  tho  whimlsieal  decision  of  tho 
Court  made  while  we  submitted  ourselves  to  its  jurisdiction. 

Mr.  Rogers.  1  think  that  is  right. 

j  Senator  IIir.KENi.ooi'iat.  To  withdrnw  would  merely  ho  locking  the 
door  after  t  he  horse  was  gone. 

Mr.  Rogers.  I  ngreo  with  that. 

rosstniuTY  or  other  countries  taking  advantage  or 
u.s.  rosrrioN 

Senator  nu’KKNi.oorEn.  And  this  in  many  ways  is  an  emotional 
matter;  it  is  an  idealistic  matter;  it  is  a  completely  worthy  purpose; 
♦  but  just  how  far  wo  are  getting  ourselves  unilaterally  committed  to 
Submit  ourselves  to  certain  jurisdiction  is  a  matter  that.  I  think  is  ex¬ 
tremely  important. 

Now,  wo  have  seen  growing  over  the  world— and,  frankly,  I  think  it 
is  not  a  very  happy  picture— a  number  of  nations,  coining  into  tho 
United  Nations,  and  we  have  seen  the  influence  of  tho  United  States, 
lot  us  sav,  lessened  all  the  time. 

In  otlier  words,  the  United  States  is  probably  tho  most  affluent 
country,  the  most  prosperous  country  in  the  world,  and  it  has  in  some 
ways  bocomo  literally  fair  gnmo  for  all  of  the  lesser  developed  coun¬ 
tries  that  want,  to  take  pot  shots  at  us  in  ono  way  or  another.  And  I 
think  the  evidences  arc  many  along  that  line,  iii  somo  ways,  it  is  like 
suing  an  insurance  company — “they  have  lots  of  money,  so  why  worry 
about,  the  merits  of  the  ease.  Bring  in  a  judgment,  against  them  and 
they  can  pay  it  and  it  will  not  hurt  t  hem.” 

Are  we  apt.  to  get  ourselves  into  that  kind  of  a  situation  as  tho  most 
affluont.  country  in  tho  world  in  any  kind  of  a  dispute,  and  just  be  put 
upon  because  we  ore  a  nation  that,  they  think  can  afford  it? 

Now,  mnybo  that,  is  a  little  far-fetched,  maybe  I  am  raising  some 
questions  that  should  not  be  raised  against  the  sacredness  of  some  kind 
of  a  court  that  is  set  up  here.  Ihit  in  the  absence  of  a  body  of  law 
that  pretty  clearly  defines  the  jurisdiction  of  this  court,  and  what  it 
can  do,  I  think  we  ought  to  look  at  it  pretty  carefully  before  we  abandon 
ourselves  before  the  rest  of  the  world. 

Mr.  Rogers.  I  would  just  like  to  make  a  couple  of  comments  about 
your  statement. 

First,  I  do  not  want,  to  suggest  that  when  I  referred  to  the  6-month 
period  I  was  suggesting  that  we  should  refuse  to  go  along  with  a  deci¬ 
sion  of  the  Court. 

Senator  Hickenlooper.  No ;  I  did  not  so  understand. 

Mr.  Rogers.  I  mentioned  the  6-month  period  because  I  agree  that 
there  are  a  lot  of  people  who  have  a  fear  that  you  have  just  voiced  and 
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I  think  t  hat  the  fear  is  not  as  real  as  it— I  moan,  it  is  greater  than  it 
should  be,  because  this  is  a  safeguard.  If  the  things  that  people  fear 
should  develop,  then  we  c()uld^nt!ufraw  in  a  0-month  period.  I  just 
do  not  think  that  is  going  to  happen  and  1  do  not  think  the  Court  is 

Soing  to  decide  things  based  on  whimsy,  In  othor  words,  I  do  not 
link  you  uro  going  to  have  a  whimsical  decision. 

Naturally,  in  any  litigation,  you  can  be  disappointed.  I  have  never 
lost  a  case  that  I  was  pleased  about,  and  I  undoubtedly — nations  firm¬ 
ly  believe  in  the  rightness  of  their  position  on  a  particular  contract  or 
a  particular  argument  about  property  or  something,  confiscation  or 
something  olse,  and  I  can  see  why  they  might  bo  disappointed. 

But  I  think  that  the  Court  will  follow  the  rules  of  international  law, 
and  really  the  only  thing  we  have  to  fear  to  begin  with  is  this  concern 
about  domestic  jurisdiction.  I  do  not  think  there  is  really  any  risk 
that  they  will  decide  anything  which  is  considered  domestic. 

Now,  I  realize  that  people  can  feel  the  other  way,  but  that  is  my 
belief,  and  I  do  not  know  of  any  other  way  wo  can  start  to  solve  our± 
legal  problems  now  unless  we  try  it. 

Way  back  in  Calvin  Coolidge’s  day,  ho  was  for  this,  and  all  our 
leaden*  have  talked  about  it  over  since,  but  we  have  not  given  it  a  try 
and  what  I  am  asking  or  suggesting  is  that  we  try  it;  see  how  it  works.y 
Senator  IIickenlooper.  Well,  I  think  Cal  was  against  fishing  at* 
one  time  as  a  silly  sport,  but  he  later  changed  his  mind  and  became 
quite  an  ardent  fisnorman. 

Mr.  Koukiis.  I  think  you  will  find  that  most  of  the  leaders  of  our 
country  have  supported  this.  I  do  not  think  ho  changed  his  mind 
on  this;  ho  may  have  on  fishing. 

RULE  OF  LAW  AS  OPPOSED  TO  RULE  OF  MAN 

Senator  Hickenlooper.  I  say  the  ideals  are  perfectly  worthy,  and 
I  have  no  objection  to  them,  and  I  think  we  should  work  toward  this 
end,  and  I  have  respect  for  the  members  of  the  Court  as  it  is  now 
constituted. 

Quite  a  number  of  them  I  know  with  varying  degrees  of  familiar¬ 
ity,  with  no  great  familiarity,  with  the  exception  of  one  or  two  I  have 
mot  on  several  occasions.  And  I  think  they  are  able  jurists  and  able 
international  jurists,  and  they  are  dedicated  people  so  far  as  I  know. 
But  we  still  believe  pretty  strongly  in  this  country  in  the  rule  of  law* 
and  not  the  rule  of  man,  and  I  would  not  want  to  see  us  get  into  a  sit-f 
uation  where  this  would  be  the  rule  of  man,  and  it  would  bo  too  apt  to 
be  that  unless  a  court  had  some  statutory  limitation,  clearly  definable, 
as  to  its  jurisdiction. 

If  you  do  not  have  that  but  just  have  a  court  that  can  arbitrarily/ 
decide  things,  just  willy-nilly  as  it  pleases — we  have  gone  through  that? 
historically  in  the  Anglo-Saxon  history  of  jurisprudence  and  law,  and 
so  on;  we  went  through  that  many  years  ago  and  we  developed  a 
system  we  think  fairly  safeguards  against  that  and  those  practices 
that  existed  centuries  ago. 

That  is  all,  Mr.  Chairman,  at  this  time. 

The  Chairman.  The  Senator  from  Ohio. 


-™rs  •  •  •  1U  V"-" ' 

.1  f^*-****JV|» 


« A  I  /v 


32 


INTERNATIONAL  COURT  OF  JUSTICE 


AimiNIBTIlATUIN  POSITION  IN  10*10 

Senator  TjAunoiiv).  Doom  the  Attorney  General  know  what  the  posi¬ 
tion  of  tho  President.  of  tho  United  SI  id  os  wan  in  1946  on  the  inonsuro 
that,  was  than  ponding?  I  tako  it  that  Truman  was  President. 

Mr.  Rogers.  Yes.  I  do  not  recall  exactly,  Senator,  1  should.  I 
honestly  do  not  remember.  M  ay  bo  you  k  now. 

Senator  Laiisuhe,  1  just  assume  he  was  for  it.  II.  came  boforo  tho 
Senuto  and  it  must.  Imvo come  over  as  a  pronosod  <  roaty. 

Well,  my  second  question  would  ho:  Wuat  was  tho  position  of  tho 
Secretary  of  State?  And  1  assuino  that  ho  at  that  timo  was  Doan 
Aohoson. 

Mr.  Rogers.  T  believe  so. 

Senator  Laohoiik.  You  aronotablo  to  answer  that  question? 

Mr.  Rogers,  Unfortunately,  not  having  plannod  to  bo  horo  this 
morning,  T  did  not  roviow  tho  history  of  this  as  closely  as  f  should 
-have.  My  recollection  is  that  ho  was,  ho  favored  tho  committee’s 
action.  Ho  was  against  t  ho  reservation. 

APPOINTMENT  OF  '1UIK1EH  OF  TI1E  COURT 

^  Senator  Lausoue.  I  Tow  are  t  ho  judges  appointed  ? 

Mr,  Rogers,  As  1  recall  it,  they  am  appointed  by  tho  Aasombly. 
Tho  Assembly  and  tho  Security  Council  on  nominations  appoint  t  hem. 

Senator  Lausohe,  That.  would  become  very  important  and  it  has  a 
relationship  to  the  question  raised  by  Senator  Iliekonlooper. 

Mr.  Rogers,  Yes. 

Senator  Lausohe.  The  probability  is  that  the  United  Nations  in 
tho  next  10  years  will  have  120  members  bora  use  of  tho  creation  of  now 
countries,  especially  in  Africa. 

MATTERS  WITHIN  DOMESTIC  JURISDICTION 

Now  then,  getting  to  the  problem  that  confronted  the  Senate  in  1946 
on  tariffs  and  immigration :  Does  the  Attorney  General  know  whether 
at  that  timo  tho  argument  was  raised  that  tliero  is  international  law 
*  declaring  that  the  right  to  travel  is  unalienable  and  a  right  existing  in 
international  law? 

i  Mr.  Rogers.  Yes:  T  remember  reading  the  debates  at  tho  time,  and 
'i  remember  that  was  one  of  the  arguments  that  was  mndo  by  those  who 
opposed  this  committee’s  action.  I  mean  that  was  one  of  the  fears 
that  they  expressed  on  it. 

Senator  Lausche.  Now  then,  with  respect  to  tariffs — I  do  not  know, 
-VI  am  just  exploring* — was  the  argument  made  that  the  right  to  trade 
one  that  is  recognized  as  a  natural  right  not  circumscribed  by 
national  barriers,  and  a  right  that  exists  under  international  law  ? 

Mr.  Rogers.  Well,  I  want  to  make  it  clear,  when  you  ask  me  if  the 
argument  was  made,  I  think  the  argument  was  made  by  those  who 
favored  this  resolution,  to  that  effect,  yes. 

Senator  Lausche.  That  was  the  effect  of  it? 

Sir.  Rogers.  Yes. 

Senator  Lausche.  I  think  that  has  a  relationship  to  the  principle 
raised  by  Senator  Hickenlooper  that  in  determining  when  the  Court 
will  take  jurisdiction,  it  must  recognize  what  is  the  existing  law  and 
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then,  on  tho  basis  of  existing  law  applied  to  the  fad h,  decide  whether 
jurisdiet  ion  in  to  be  taken. 

Mr.  Rogers.  I  want  to  nay,  Senator,  that  tho  American  Bar  Asso¬ 
ciation  has  boon  very  active  in  this  field,  and  favors  the  repeal  of  this 
amendment,  and  tho  association's  Section  of  International  and  Com¬ 
parative  Law  1ms  written  a  very  thoughtful  report  on  this  reserva¬ 
tion  ;  and  on  the  point  that  you  raise  about  immigration,  they  say  this: 

In  tlio  prcHcnt  state  of  Internal Imml  law  and  apart  from  any  restriction 
which  might  bo  NcIMinpoHcd  by  treaty*  matters  of  immigration  are  thus  quite 
clearly  within  tho  domestic  Jurisdiction  of  the  host  state  and  we  know  of  no# 
responsible  authority  on  which  tho  Court  could  base  a  holding  to  the  contrary. 

Senator  Lausoiik.  Does  that  report  deal  at  all  with  the  right  to 
impose  tariffs? 

Air.  Romm  Yes:  it  does,  Senator.  I  think  it  might  he  helpful,  if 
tho  chairman  woulu  permit,  to  have  this  made  part  of  the - - 

The  Chairman.  Yes.  And  we  will  have  representatives  of  the  bar 
as  witnesses  later  on. 

Mr.  Romms,  lsee. 

(See  p.  281  for  the  report  referred  to  above.) 

REPORT  OF  SECTION  OF  AMKHIOAN  UAH  ASSOCIATION 

Senator  Lausoiik.  One  third  question:  IIow  did  the  Panamanian 
problem  enter  the  discussion?  On  what  theory  did  the  opponents  of 
tho  resolution  in  1940  say  that  the  Court  could  take  jurisdict  ion  on  the 
Panama  Canal  question  on  the  basis  of  international  law  or  treaty 
when  in  truth  it  is  a  matter  solely  of  domestic  concern? 

If  you  are  not  prepared  to  answer  that  now,  you  may  be  able  to  do 
so  at  a  later  date. 

Mr.  Romms.  I  tell  you,  Senator,  why  I  am  having  a  little  difficulty 
in  answering  tho  questions.  Because  I  just  do  not  agree  with  the 
contentions  that  are  made  and  I  do  not  want  to  try  to  express  them 
because  1  do  not  agree  with  them.  I  mean  they  were  made,  but  I 
cannot  repeat  them  because  I  do  not — it  is  just  not  a  fear  that  I  have. 

I  do  not  believe  that  that  is  going  to  bo  something  that  the  Court  • 
would  ever  want  to  deal  witli  and,  as  I  say,  this  report  does  deal 
with  that  subject,  too,  this  American  Bar  Association  report.  It  does 
deal  with  tho  Panama  Canal  situat  ion. 

Senator  Lausoiik.  It  details  with  the  three  items  that  were  upper¬ 
most  in  the  minds  of  the  opponents  of  the  resolution  in  1946  ? 

Mr.  Rogers.  Yes;  it  does. 

Senator  Lauscue.  Thank  you  very  much. 

COULD  ADJUDICATION'  OF  DOMESTIC  MATTERS  BE  DELEGATED  TO 

THE  COUBT? 

The  Chairman,  Senator  Wiley  would  like  to  ask  a  question. 

Senator  Wiley.  Yes.  I  have  refrained,  Mr.  Attorney  General,  from 
asking  questions  because  I  understood  we  would  have  an  opportunity 
to  go  into  it  later.  But  listening  to  the  discussion,  I  have  one  or  two 
I  want  to  ask  you  about. 

In  the  first  place,  could  we  delegate  to  this  Court  the  adjudication 
of  domestic  matters  ? 

Mr.  Rogers.  You  say  “could  we?”  You  say  “could  we  do  that?” 
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Senator  Wiley-  Yes. 

Mr.  Rogers .  The  Statute  prohibits  it. 

Senator  Wiley.  What  is  that  ? 

Mr.  Rogers.  Yes.  Wo  could  not  do  that. 

Senator  Wiley.  We  could  not? 

Mr.  Rogers.  That  is  right.. 

Senator  Wiley.  Well,  in  1950,  as  I  recall,  a  publication  came  out  of 
the  Department  of  State  in  which  it  was  said  there  is  no  longer  any 
real  distinction  between  domestic  and  foreign  affairs. 

*  Now,  if  that  is  true— and  you  answered  my  first  question  that  we 
could  not  delegate  domestic  affairs  to  the  International  Court— have 
you  given  consideration  to  the  question  then  of  whether  or  not  the 
right  process  would  be  by  constitutional  amendment  instead  of  by  this 
kind  of  a  proceeding? 

Mr.  Rogers.  Well,  I  just  want  to  say  that  I  am  not  sure  of  the  con¬ 
text  in  which  the  State  Department  made  that  statement,  but  I  do  not 
believe  that  the  State  Department  would  ever  saj'  that  there  is  no  dif¬ 
ference  between,  for  legal  purposes,  matters  of  international  law 
and  domestic  law. 

Secondly,  I  think  that  the  repeal  of  this  reservation  is  the  best  way 
to  solve  this  problem.  France  did  it,  and  I  think  if  you  want  to  move 
along  this  road,  I  think  this  is  the  best  way  to  do  it. 

Senator  Wiley.  I  can  give  you  the  citation  if  you  want  it.  I  have 
no  further  questions. 

reciprocal  effect  of  reservations 

Senator  Hickenlooper.  There  is  just  one  other  question  I  was 
rather  interested  in,  and  that  was  the  dispute  between  Norway  and 
France  that  has  been  referred  to  heretofore.  Where  Norway  was  per¬ 
mitted  to  invoke  a  protective  clause  reserved  by  France — on  the  su- 
facey  as  least,  that  seems  to  be  a  rather  farfetched  theory. 

Mr.  Rogers.  Well,  Senator,  you  know  that  it  really  one  of  the  prob¬ 
lems  that  the  Court  has.  They  have  what  they,  I  think  it  is  called 

*  reciprocity,  a  reciprocity  clause  which  permits  any  state  to  claim 
the  same  reservation  that  any  other  state  has.  So  if  France  sues 
Norway  and  France  has  a  reservation,  then  Norway  can  claim  the 
same  reservation. 

Senator  Hickenlooper.  On  behalf  of  Norway? 

Mr.  Rogers.  On  behalf  of  Norway.  That  is  why  any  time- - 

Senator  Hickenlooper.  It  was  not  decided  that  Norway  could  com¬ 
pel  France  to  exercise  that? 

Mr.  Rogers.  No. 

Senator  Hickenlooper.  That  reservation? 

Mr.  Rogers.  That  is  right.  But  any  time  we  have  brought  an  ac¬ 
tion  in  the  International  Court  of  Justice  at  the  present  time  against 
a  nation  which  does  not  have  this  reservation,  they  could  claim  the 
reservation  against  us,  and  thereby  avoid  the  jurisdiction  of  the 
Court. 

Senator  Hickenlooper.  I  see.  Thank  you,  Mr.  Chairman. 

Senator  Lausche.  I  think,  Senator  Hickenlooper,  that  that  prin¬ 
ciple  of  law  has  its  source  in  the  English  courts  of  chancery  which 
said  that  relief  will  never  be  given  to  one  party  where  under  a  uniform 
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application  of  the  law  it  was  deniable  to  another  party  under  the 
same  circumstances. 

Mr.  Rogers.  I  think  that  is  correct.  Senator. 

Senator  IIiciiENiAiorat.  Well,  it  falls  into  the  favored  nations 
clauses  which  we  have  written  into  our  treaties,  too. 

ADMINISTRATION  POSITION  IN  1946 

The  Chairman.  Mr.  Attorney  General,  just  for  the  record  and  for 
your  information,  at  the  time  of  this  original  hearing,  Dean  Acheson 
was  Acting  Secretary  of  State  and  Charles  Fahy  the  legal  adviser, 
and  they  both  appeared  in  support  of  the  original  resolution,  not  the 
reservation,  but  the  original  resolution. 

Mr,  Rogers.  That  was  my  recollection,  but  I  did  not  recall. 

tr.s.  exercise  of  self-judging  reservation 

The  Chairman.  Just  one  other  thing.  In  any  case  before  the 
Court  to  which  it  was  a  party,  has  the  United  States  invoked  the 
amendment  in  any  way?  Have  we  ever  taken  advantage  of  it? 

Mr.  Rogers.  I  think  we  have  in  one  case,  Mr.  Chairman. 

The  Chairman.  What  was  that  case? 

Mr.  Rogers.  The  Interhandel  case. 

The  Chairman.  What  did  it  involve? 

Mr.  Rogers.  Well,  it  involves  the  Enemy  Alien  Act.  We  vested  the 
General  Aniline  &  Film  Corp.  It  was  a  question  between  our  country 
and  Switzerland. 

The  Chairman.  Is  there,  or  has  there  developed  under  the  arbitra¬ 
tion  treaties  and  from  other  sources,  what  you  would  consider  a  sub-  ^ 
stantial  body  of  international  law  which  would  apply  to  these  cases? 

Mr.  Rogers.  Yes,  I  think  so,  Mr.  Chairman. 

The  Chairman.  Any  other  questions? 

Thank  you  very  much,  Mr.  Attorney  General. 

Mr.  Rogers.  Thank  you  very  much. 

Senator  Lausche.  I  think  we  ought  to  have  a  compact  statement 
prepared  outlining  this  case  in  which  we  invoked  the  right  not  to 
permit  jurisdiction. 

Mr.  Rogers.  I  would  be  glad  to  do  that.  I  think  we  would  be  very 
happy  to  do  that  for  the  committee. 

The  Chairman.  Then  we  will  ask  you  to  appear  further. 

Mr.  Rogers.  Thank  you  very  much. 

(The  following  information  was  subsequently  submitted  for  the 
record  by  the  Attorney  General :) 

Hon.  J.  W.  Fulbiught, 

Chairman ,  Senate  Foreign  Relations  Committeef 
Washington ,  D.O. 

My  Dear  Senator  Fulbiught:  You  will  recall  that  in  the  hearings  on  January 
27,  1960,  on  S.  Res.  94,  the  committee  requested  me  to  furnish  a  compact  state¬ 
ment  outlining  the  case  before  the  International  Court  of  Justice,  in 

which  we  invoked,  wfnnSrRvT  to  one  of  the  issues  of  the  case,  our  reserved  right 
to  determine  whether  a  dispute  relates  to  matters  which  are  essentially  within 
our  domestic  jurisdiction  as  determined  by  us.  The  purpose  of  this  letter  is  to 
furnish  you  such  a  statement. 

In  1942,  some  93  percent  of  the  stock  of  General  Aniline  &  Film  Oorp.,  a  i 
Delaware  corporation,  was  vested  under  the  Trading  With  the  Enemy  Act  J 
(40  Stat.  411,  as  amended,  50  U.S.C.  app.,  sec.  1,  et  seq .),  by  vesting  orders  con-  J 
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t  tabling  formal  findings  that  the*  properly  was  owned  by  or  nolfl  for  the  benefit 
I  of  1.  G.  Farhenindustrlc  A.O.  of  (formally,  an  enemy  national. 

The  vesting  of  this  property  has  given  rise  to  extensive  domestic  litigation  and 
in  iJ)57  and  1P5S  to  some  international  litigation.  The  former  will  he  set;  forth 
to  the  extent  necessary  for  a  complete  understanding  of  the  ’after. 

On  October  1943  a  Swiss  bolding  company,  known  as  1.  G.  Chemle,  or  Inter* 
handel,  brought  suit  against  the  Attorney  General,  as  successor  to  the  Alien 
Property  Custodian,  in  the  U  S,  District  Court  for  the  District  of  Columbia,  seek¬ 
ing  the  return  of  the  vested  Mock.  Plaintiff  alleged  it  was  the  owner  of  the 
property  and  that  it  was  not  an  enemy.  The  district  court  ordered  plaintiff 
to  produce  for  inspection  certain  records,  admittedly  relevant,  which  were  found 
to  he  within  plaintiff's  control.  After  extensive  proceedings  in  the  hierarchy  of 
the  tl.S.  courts  consuming  over  7  years,  during  which  only  a  partial  production 
was  made  of  the  required  records,  the  district  court  in  1050  finally  dismissed  the 
complaint  and  the  court  of  appeals  atlirmed.  On  August  0,  1057,  a  petition 
for  a  writ  of  certiorari  was  filed  by  Interhandel  with  the  Supreme  Court  of  the 
United  States. 

While  this  petition  was  pending,  proceedings  were  instituted  by  Switzerland 
before  the  International  Court  of  Justice  on  October  2,  1057.  In  its  application 
Switzerland  asked  for  a  ruling  that  the  United  States  is  under  an  obligation 
to  restore  the  assets  of  Interhandel,  or  in  the  alternative,  that  the  Court  should 
determine  the  enemy  or  nonenemy  character  of  the  Interhandel  assets  in  the 
General  Aniline  &  Film  Oorp. ;  and.  as  a  further  alternative,  Switzerland  asked 
the  Court  to  determine  that,  the  dispute  should  he  submitted  to  arbitration  or 
conciliation.  On  October  0.  1057,  Switzerland  requested  the  International  Court 
to  indicate  certain  interim  measures  of  probation,  designed  to  prevent  the 
United  States  from  selling  the  shares  of  General  Aniline  &  Film  Oorp.  On 
October  11,  1057,  the  United  States  filed  with  the  International  Court  a  pre¬ 
liminary  objection  which  was  limited  to  the  sale  of  the  vested  stock.  In  the 
objection  we  informed  the  International  Court  t lmt  tin*  United  States  had  de¬ 
termined  that  the  sale  or  disposition  of  the  vested  shares  of  General  Aniline  & 
Film  Oorp.  is  a  matter  essentially  within  its  domestic  Jurisdiction. 

Hearings  were  held  before  the  International  Court  on  October  12  and  14,  1057, 
on  the  Swiss  request  for  the  indication  of  interim  measures.  On  October  14, 
1057,  .after  the  conclusion  of  the  hearings,  the  Supreme  Court  of  the  United 
States  granted  the  petition  of  Interhandel  for  a  writ  of  certiorari.  This  was 
brought  to  the  attention  of  the  International  Court  by  a  letter  dated  October 
10,  1057,  from  the  U.S.  Ambassador  at  The  Hague,  in  which  was  included  the 
statement  that  “the  Government  of  the  United  States  of  America  is  not  taking 
action  at  the  present  time  to  fix  a  time  schedule  for  the  sale  of  such  shares,” 

By  its  order  of  October  24,  1057  (I.C..T.  Reports  1057,  p.  105),  the  Interna¬ 
tional  Court  found  that  there  was  no  need  to  indicate  interim  measures  of  pro¬ 
tection,  in  view  of  the  judicial  proceedings  pending  in  the  United  States.  Ac¬ 
cordingly,  it;  was  unnecessary  for  the  International  Court  to  pass  upon  the 
invocation  of  our  automatic  reservation  with  regard  to  the  issue  of  the  sale  or 
disposition  of  the  vested  shares  of  General  Aniline  &  Film  Corp. 

In  June  1058  the  United  States  filed  four  preliminary  objections  to  the  juris¬ 
diction  of  the  International  Court.  Our  first  two  objections  were  concerned 
with  the  question  whether  the  dispute  had  arisen  before  the  date  on  which  our 
acceptance  of  the  Court’s  compulsory  jurisdiction  had  become  effective;  the  third 
was  on  the  ground  that  Interhandel  liad  not  exhausted  the  local  remedies  avail¬ 
able  to  it  in  the  U.S.  courts;  and  the  first  part  of  our  fourth  objection  was 
limited  to  the  sale  or  disposition  of  the  vested  stock  and  was  based  on  the  reserved 
right  of  the  United  States  to  determine  whether  a  dispute  involves  a  matter 
essentially  within  our  domestic  jurisdiction,  while  in  the  second  part  of  that 
objection  we  requested  the  International  Court  to  rule,  in  the  exercise  of  its 
powers  under  article  30,  paragraph  0  of  its  statute,  that  under  recognized  prin¬ 
ciples  of  international  law  the  wartime  seizure  of  stock  is  a  matter  within  the 
domestic  jurisdiction  of  the  United  States.  In  our  paper  filed  with  the  Inter¬ 
national  Court  we  reaffirmed  our  pledge,  previonsly^made  iq^the  oral  proceedings 
of  October  12,  1057,  that  during  the  pendency  of  proceedings  before  the  Interna¬ 
tional  Court  we  would  not  dispose  of  the  proceeds  of  any  sale  of  the  vested 
shares.  And,  in  amplification  of  our  limited  invocation  of  the  automatic  domestic 
reservation,  we  emphasized  to  the  International  Court  that  General  Aniline  & 
Film  Corp.  is  an  American  corporation  with  all  its  physical  assets  in  the  United 
States;  that  it  is  engaged  in  production  essential  to  the  defense  efforts  of  the 
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United  States ;  that  its  stock  was  vested  under  the  war  powers  of  the  United 
States,  and  that  under  the  mandate  of  the  Trading  With  the  Enemy  Act  vested 
shares  must  be  sold  only  to  American  citizens,  unless  the  President  in  the  public 
interest  should  otherwise  determine. 

On  Tune  1ft,  1058,  nftm*  the  tiling  of  these  preliminary  objections,  the  Supreme 
Court  reinstated  Interhandel's  suit  in  the  district  court  (Mociete  Internationale 
Pour  Participations  Indus tr idles  et  Oommercialcs ,  &. A.  v.  Ropers,  357  U.S.  197 
(1958)  )„  Accordingly,  section  9(a)  of  the  Trading  With  the  Enemy  Act  now 
restrains  the  Attorney  General  from  selling  the  vested  shares.  Thus,  our 
Invocation  of  the  automatic  domestic  jurisdiction  reservation  lost  its  practical 
significance,  and  during  the  oral  proceedings  of  November  1958  we  stated  to  the 
Internationa i  Court  that  that  objection  had  become  academic  and  moot.  In  Its 
judgment  of  March  21, 1959,  the  International  Court  upheld  our  third  preliminary 
objection,  based  on  InterlmndeJ’H  failure  to  exhaust  local  remedies,  and  disposed 
of  the  case  in  that  manner.  The  International  Court,  therefore,  did  not  find  It 
necessary  to  pass  upon  our  invocation  of  the  automatic  reservation. 

Sincerely, 

Wiluam  P.  Rogers, 

Attorney  General . 

The  Cr r airman.  Now  I  wish  to  insert  in  the  record  statements  by 
Senator  davits  and  Senator  Keating,  who  were  scheduled  to  appear, 
but  were  unable  to  do  so. 

(The  statements  referred  to  are  as  follows :) 

Statement  ry  Senator  Jacor  K.  Javitb 

I  wish  to  present  a  statement  on  behalf  of  Senate  Resolution  94,  which  I 
have  cosponsored  with  Senator  Hubert  IL  Humphrey,  which  would  repeal  the 
Connally  reservation  and  recognize  the  jurisdiction  of  the  International  Court 
of  Justice  in  legal  disputes  arising  out  of  the  interpretation  of  a  treaty,  any 
question  of  international  law,  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  an  international  obligation,  and  the  nature  and 
extent  of  the  reparation  to  be  made  for  the  breach  of  an  international  obligation. 

Out;  of  World  War  II  there  developed  among  the  American  people  a  deter¬ 
mination  to  seek  a  peaceful  world  order  based  on  the  constant  cooperation  of 
freedom-loving  nations.  The  United  States  took  the  lead  In  erecting  a  structure 
of  international  relations  out  of  the  establishment  of  permanent  institutions 
which  would  develop  methods  of  harmonizing  the  interests  and  actions  of  the 
world  powers.  It  was  expected  that  the  strong  nations  of  the  world  would  lead 
the  way,  by  their  example,  to  international  justice,  and  that  by  a  process  of 
evolution  the  adherence  of  these  sovereign  states  to  a  minimum  code  of  inter¬ 
national  behavior  would  acquire  the  force  of  law. 

In  his  state  of  the  Union  message  in  January  1959,  President  Eisenhower  re¬ 
ferred  to  this  objective  and  said:  “It  is  my  purpose  to  intensify  efforts  during 
the  coming  2  years  to  the  end  that  the  rule  of  law  may  replace  the  obsolete  rule 
of  force  In  the  affairs  of  nations.” 

In  April  of  that  year,  Vice  President  Nixon  declared :  “The  time  has  now  come 
to  take  the  initiative  in  the  direction  of  establishment  of  the  rule  of  law  to 
replace  the  rule  of  force.” 

This  concept  was  clearly  enunciated  In  1940  by  the  then  Under  Secretary  of 
State,  Dean  Aeheson,  who  said : 

“International  order  *  *  *  resembles  domestic  order  in  resting  upon  a  basis 
of  law,  and  thus  in  turn  rests  upon  the  confidence  and  support  of  people.  The  I 
processes  in  the  international  society  are  different  because  of  the  sovereign 
character  of  the  entities  that  comprise  it ;  it  depends  to  a  much  greater  degree  ( 
on  good  faith  and  intelligence.  But  the  central  role  of  the  judiciary  is  in  both 
cases  the  same — it  is  to  make  the  law  a  living  and  vital  factor.” 

He  was  referring  to  the  International  Court  of  Justice  which  had  been  created 
In  1945  under  article  7  of  the  United  Nations  Charter  as  one  of  the  “principal 
organs”  of  that  body,  on  a  level  in  prestige  and  authority  with  the  Security 
Council  and  the  General  Assembly.  Thus  with  the  establishment  of  the  World 
Court,  the  United  States  had  forged  an  instrument  of  extraordinary  potential 
for  effectuating  the  rule  of  law  in  place  of  the  rule  of  force  in  the  conduct  of 
international  relations.  Since  that  time,  30  nations  have  accepted  the  compulsory 
Jurisdiction  of  the  World  Court,  without  reservation.  The  United  States,  how- 
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ever,  although  a  member  of  the  Court,  has  reserved  the  right,  under  the  Connally 
Assertion  of  1948,  td  determine  for  itself  “disputes  with  regard  to  matters  which 
ere  essentially  within  the  domestic  jurisdiction  of  the  United  States  of  America,” 
thus  withdrawing  such  disputes  from  the  jurisdiction  of  the  Court  and  in  effect 
leaving  the  United  States  free  to  decline  to  go  before  the  Court  In  An  international 
legal  dispute  in  which  it  is  involved.  Reservations  in  substantially  the  same 
terms  Were  made  by  France,  India,  Liberia,  Mexico,  Pakistan,  Sudan,  and  the 
Union  of  South  Africa.  The  U.S.S.R.  and  its  bloc  of  satellite  nations  do  not 
accept  the  jurisdiction  of  the  Court. 

It  is  noteworthy  that  in  the  years  between  1919  and  1939  more  international 
agreements  Were  concluded  to  settle  International  disputes  than  at  any  prior  time 
In  the  history  of  the  world.  Up  to  1928,  over  130  such  treaties  were  signed, 
exclusive  of  those  between  the  U.S.S.R.  and  its  satellite  states,  most  of  them 
Incidentally  after  1924.  This  is  significant  because  it  offers  eloquent  testimony 
to  the  mounting  sentiment  among  the  nations  of  the  world  for  peace  and  security. 

It  is  highly  fitting,  therefore,  that  the  United  States  which  wears  the  mantle 
of  leadership  in  the  effort  To  achieve  peace  and  security  through  the  rule  of  law 
should  place  the  full  WMght  of  Its  prestige  behind  the  World  Court  by  accepting 
its  jurisdiction  Without  the  Connally  reservation.  Toward  this  aim,  I  strongly 
urge  the  adoption  of  Senate  Resolution  94. 

The  Senate  of  the  United  States  can  also  demonstrate  its  determination  to 
replace  the  rule  of  force  by  the  rule  of  law  by  encouraging  the  inclusion  of  a 
provision  in  every  treaty  or  other  international  agreement  which  we  negotiate 
calling  for  the  impartial  settlement  of  disputes  and  disagreements  by  the  Inter¬ 
national  Court  of  Justice.  I  believe  that  the  Senate,  in  its  constitutional  rule 
of  advising  the  President  in  his  treaty-making  functions,  would  give  effect  to 
U.S.  leadership  by  adopting  a  resolution  which  I  have  introduced ;  namely,  Senate 
Resolution  140,  stating  its  sense  that  this  be  done. 


Statement  of  Senator  Kenneth  B.  Keating 

Mr.  Chairman,  I  want  to  thank  you  for  this  opportunity  to  testify,  and  I  want 
to  commend  the  committee  for  scheduling  these  hearings  on  the  Connally 
amendment. 

Just  a  few  weeks  ago  I  made  a  speech  on  the  floor  of  the  Senate  in  which  I 
said  that  the  Senate  must  not  shirk  its  duty  in  respect  to  revision  of  the  Con¬ 
nally  amendment  if  our  country  is  to  play  its  proper  role  in  the  advancement 
of  the  rule  of  law  in  international  relations.  Since  then,  I  have  heard  from  many 
of  my  constituents  on  the  subject.  There  are  understandably  divided  feelings 
on  this  issue.  Wlmt  troubles  me  are  the  misapprehensions  with  which  many  of 
the  critics  of  revision  approach  this  matter.  I  want  today  to  discuss  some  of 
these  erroneous  assumptions  with  the  committee. 

The  most  common  assertion  of  the  opponents  of  revision  is  that  the  present 
amendment  is  necessary  to  keep  the  International  Court  of  Justice  from  exercis¬ 
ing  jurisdiction  over  domestic  matters.  This  contention  completely  overlooks 
the  numerous  other  safeguards  against  intrusion  into  our  domestic  affairs  which 
would  remain  even  if  the  veto  power  were  deleted  from  the  U.S.  declaration  of 
adherence. 

The  most  important  of  these  is  the  provision  in  the  United  Nations  Charter 
declaring  that  nothing  therein  “shall  authorize  the  United  Nations  to  intervene 
in  matters  which  are  essentially  within  the  domestic  jurisdiction  of  any  state 
or  shall  require  the  members  to  submit  such  matters  to  settlement  under  the 
1  present  charter  *  *  Another  unmistakable  limitation  is  the  language  in 
,  the  remainder  of  the  U.S.  declaration  of  adherence  stating  that  the  declaration 
shall  not  apply  to  “disputes  with  regard  to  matters  which  are  essentially  within 
the  domestic  jurisdiction  of  the  United  States  of  America.1* 

The  committee  may  wish  to  consider  as  part  of  its  recommendations  an  addi¬ 
tion  to  this  language  specifying  borderline  matters  which  we  consider  to  be 
within  our  domestic  jurisdiction,  such  as  immigration,  tariffs,  and  changes  in 
the  value  of  currency.  Professor  Sohn  of  Harvard  University,  in  an  article 
In  the  current  issue  of  the  American  Bar  Association  Journal,  points  out  that 
such  matters  have  traditionally  been  considered  by  the  United  States  as  matters 
of  domestic  jurisdiction,  while  they  are  considered  to  have  “important  Interna¬ 
tional  consequences”  by  other  nations.  There  may  be  other  subjects  of  this 
nature  which  would  be  added  from  time  to  time,  or  the  committee  might  consider 
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a  general  reservation  of  matters  “which  have  been  traditionally  considered  by 
the  United  States  as  matters  within  the  domestic  jurisdiction  of  the  United 
States,”  to  borrow  Professor  Sohn’s  language. 

Even  such  a  revised  declaration  would  remove  the  most  obnoxious  feature  of 
our  present  declaration — its  self-judging  language,  and  would  be  an  unmistak¬ 
able  forward  step  in  our  efforts  to  promote  an  international  rule  of  law. 

But  apart  from  this  and  beyond  the  broad  provisions  of  tbe  United  Nations 
Charter  and  the  remainder  of  the  IJ.S.  declaration  which  I  have  discussed,  there 
are  still  other  limitations  to  prevent  the  International  Court  from  sticking  its 
nose  into  our  domestic  affairs.  Article  36  of  the  Statute  of  the  Court  specified 
that  the  Court’s  jurisdictiou  shall  apply  only  to  “legal  disputes”  concerning 
“treaties,”  “any  question  of  international  law,”  “a  breach  of  an  international  . 
obligation”  and  “the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach 
of  an  international  obligation.”  A  report  of  the  American  Bar  Association’s 
Section  on  International  and  Comparative  Law  explains  that  “since  the  Court’s 
‘compulsory’  jurisdiction  is  limited  to  international  ‘legal’  disputes,  no  reserva¬ 
tion  is  necessary  to  avoid  consideration  by  the  Court  of  political  or  sociological 
disputes.  The  Declaration  of  Human  Rights,  for  example,  is  only  a  ‘declaration’ 
of  aspirations,  not  a  treaty.  Since  it  created  no  obligations,  and  made  no  law, 
it  could  not  be  a  proper  basis  for  a  claim  before  the  Court.  Nor  could  the  U.S. 
Constitution  or  its  laws  be  the  basis  for  such  a  claim  because  they  create  no 
international  law  or  obligations.” 

There  can  be  added  to  these  “safety”  factors  against  interference  in  domestic 
matters,  the  right  of  the  United  States  to  terminate  or  amend  any  revised 
declaration  on  6  months’  notice,  and  the  right  as  a  permanent  member  of  the 
Security  Council  to  veto  any  attempts  to  enforce  an  unwarranted  judgment 
against  the  United  States. 

Let  me  say  that  I  would  oppose  any  cession  of  domestic  jurisdiction  to  a 
world  court.  It  is  clear  to  me,  however,  that  no  such  surrender  of  sovereign 
authority  is  contemplated.  The  decisions  of  the  International  Court  of  Justice 
could  in  no  way  alter  our  Constitution,  the  laws  we  have  enacted  thereunder,  or 
any  of  the  liberties  and  privileges  of  our  fellow  Americans.  If  the  situation 
were  otherwise  I  would  not  be  here  urging  revision  of  the  Connally  amendment, 
and  I  do  not  believe  that  any  committee  of  this  Senate  would  give  its  support 
to  such  an  effort, 

Another  common  assertion  is  that  the  International  Court  of  Justice  is  under* 
the  control  of  the  Communists.  This,  of  course,  is  simply  untrue.  Only  1  of  the/ 
15  judges  of  the  Court  is  from  the  Soviet  Union  and  only  1  other  is  from  an! 
Iron  Curtain  country,  Poland.  The  other  13  judges  come  from  Argentina, 
Australia,  Free  China,  France,  Greece,  Mexico,  Norway,  Pakistan,  Panama,  the 
United  Arab  Republic,  the  United  Kingdom,  the  United  States,  and  Uruguay. 
Indeed,  under  the  Statute  of  the  Court  no  two  judges  may  be  nationals  of  the 
same  state. 

According  to  experienced  observers,  these  Judges  have  acted  with  a  high  degree 
of  impartiality.  It  has  been  said  by  one  commenator  that  “the  scales  of  justice 
at  the  internatiojaal  level  have  generally  been  balanced  with  as  pleasing  a  degree 
of  impartiality  as  ever  graced  an  American  courthouse.”  (Samore,  “National 
Origins  v.  Impartial  Decisions :  A  Study  of  World  Court  Holdings,”  34  Chi.-Kent 
L.  Rev.  198  ( 1956) ) .  In  its  appraisal  of  the  record  of  the  World  Court,  the  Ameri¬ 
can  Bar  Association  committee  concluded  that  the  Court  “has  acted  with  con¬ 
servatism  and  has  given  more  reason  for  more  confidence  in  its  judicial  standing, 
scholarship,  and  impartiality  than  has  in  fact  been  generally  accorded  it  bv 
the  various  nations.” 


It  must  be  conceded  that  the  personnel  of  the  Court  can  change.  However,* 
all  new  members  must  be  elected  by  a  majority  of  the  General  Assembly  and  the/ 
Security  Council.  Unless  both  these  groups  fall  under  Communist  domination/ 
there  is  little  danger  that  the  Court  will  fall  under  such  domination.  And  if, 
heaven  forbid,  the  United  Nations  became  a  Communist  tool,  we  would  not 
long  remain  members  of  either  that  body  or  the  Court. 

Another  oft  repeated  theme  of  some  of  the  opposition  mail  I  have  received 
is  that  the  United  States  has  nothing  to  gain  by  strengthening  the  International 
Court  of  Justice.  This  simply  is  not  in  accord  with  the  facts. 

First  of  all,  under  article  36  of  the  Statute  of  the  International  Court  of 
Justice  any  nation  has  the  right  to  invoke  against  the  United  States  any  veto 
power  we  reserve.  This  is  because  the  Statute  of  the  Court  provides  that  the 
obligations  assumed  by  any  nation  thereunder  shall  exist  only  in  “relation  to 


. . 

*'■:  m 


40 


INTIG RNATIONAL  COURT  OF  JUSTICE 


any  other  state  accepting  the  same  obligation.”  The  U.S.  assertion  of  the  right 
to  be  judge  in  its  own  case,  therefore,  has  given  other  member  states  a  reciprocal 
right  in  any  case  to  which  the  United  States  is  a  party. 

This  reciprocity  hurts  our  interests  more  than  the  reservation  helps  them. 
The  report  of  the  American  Bar  Association’s  section  of  international  and  com¬ 
parative  law  points  out  that  ’‘This  [reservation]  cripples  the  United  States  more 
than  others  because  its  foreign  interests  are  the  largest.  From  a  strictly  selfish, 
economic  point  of  view,  the  United  States  should  be  doing  all  it  can  to  strengthen 
international  law  and  to  advance,  not  discourage,  means  of  enforcing  interna¬ 
tional  obligations.” 

In  short,  since  we  can  reasonably  expect  to  be  plaintiff  more  often  than  defend- 
*  ant  in  cases  before  the  International  Court  of  Justice,  we  will  he  victim  more 
often  than  beneficiary  of  the  veto  power. 

This  is  well  illustrated  by  a  case  cited  in  one  of  Itoscoe  Drummond’s  columns 
last  year.  In  that  case,  the  United  States  attempted  to  hale  the  Soviet  Union 
f  before  the  International  Court  of  Justice  for  damages  caused  by  shooting  down 
^  an  unarmed  American  plune  over  the  Sea  of  Japan.  As  Drummond  explains, 
V “Moscow  blandly  denied  the  Court’s  jurisdiction  on  the  ground  that  it  was  a 
'domestic  matter.’  The  Court  had  to  agree  on  the  premise  that  so  long  as  the 
United  States  reserved  to  itself  the  right  to  decide  when  an  issue  was  ‘domestic,’ 
the  right  must  be  conceded  to  all  other  countries.” 

France,  which  followed  the  precedent  of  the  United  States,  had  a  similar 
experience  in  a  suit  which  it  brought  against  Norway.  In  that  case  Norway, 
which  had  no  such  reservation  in  its  declaration  of  adherence,  was  allowed  to 
Invoke  the  French  reservation  on  the  grounds  of  reciprocity  and  thereby  to  defeat 
the  French  claim.  It  is  noteworthy  that  France  has  since  withdrawn  its  reser¬ 
vation. 

Equally  important  as  these  practical  considerations,  is  the  tremendous  prestige 
which  would  inure  to  the  United  States  in  the  world  community  by  a  step  which 
demonstrated  our  confidence  in  the  principles  of  international  justice.  The  ad¬ 
vancement  of  the  rule  of  law  In  the  settlement  of  international  disputes  is  a  goal 
uniquely  related  to  our  American  heritage.  Our  land  was  settled  by  people 
escaping  tyranny.  Our  Government  was  established  and  nurtured  by  men  dedi¬ 
cated  to  freedom  and  justice.  While  we  have  not  yet  achieved  equal  justice  for 
all  our  citizens,  we  have  made  constant  progress.  In  our  Nation,  there  is  a 
passion  for  justice  and  a  feeling  almost  of  reverence  toward  the  law. 

In  my  opinion,  one  of  the  reasons  we  have  engaged  Russia  in  a  cold  war  is  to 
vprotect  and  perpetuate  our  heritage  of  freedom  under  law.  This  ideal  of  a  rule 
of  law  gives  an  almost  spiritual  purpose  to  our  struggle  against  communism. 
If  Russia  and  Us  ally,  Red  China,  wore  ever  victorious  in  the  cold  war — one  of 
their  first  measures  would  be  to  destroy  the  rule  of  law.  1  believe  we  have  a  duty 
to  future  generations  of  the  world  to  preserve  and  foster  the  rule  of  law  in  the 
settlement  of  disputes  among  nations  as  well  ns  people.  This  is  a  sacred  mission 
stemming  from  our  inheritance  of  the  blessings  of  freedom  and  justice. 

Mr.  Chairman,  I  hope  that  the  committee  will  recommend  to  the  Senate  a 
revision  of  the  Connally  amendment  which  will  he  entirely  consistent  with  our 
dedication  to  the  principles  of  international  justice. 

The  Chairman.  The  next,  witness  is  Herbert  W.  Briggs,  professor 
of  international  law  at  Cornell  University. 

Professor  Briggs,  will  you  come  forward,  please. 

STATEMENT  OF  HERBERT  W.  BRIGGS,  PROFESSOR  OF  INTERNA¬ 
TIONAL  LAW,  CORNELL  UNIVERSITY 

k 

The  Chairman.  Professor  Briggs,  under  our  limitation  of  time,  I 
wonder— I  know  you  have  a  very  thorough  prepared  statement — could 
we  introduce  that  into  the  committee’s  record  in  toto  and  would  you 
summarize  it  for  us  so  that  we  might  have  some  time  to  ask  you 
questions. 

Mr.  Briggs.  I  would  be  most  happy,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  in  this  statement  I 
am  expressing  my  own  personal  views,  although  I  am  president  of  the 
American  Society  of  International  Law. 
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OPPOSITION  TO  ALL  RESERVATIONS 

I  would  like  to  summarize,  m  advance,  the  lour  points  I  wish  to 
make,  namely,  1  favor  the  withdrawal  of  reservations  (a),  (b),  and 
(c)—  all  of  them — on  page  2  of  Senate  Resolution  94,  hues  10  to  20. 
inclusive,  and  I  am  in  favor  of  the  elimination  or  the  modification  or 
the  two  words  “hereafter  arising”  at  the  top  of  page  2. 

I  agree  with  the  President  of  the  United  States,  the  Secretary  of 
State,  and  the  Attorney  General,  that  it  is  high  time  for  the  United 
States  to  withdraw  the  self-judging  reservation  which  is  contained  in 
the  words  “as  determined  by  the  United  States.” 

INCOMPATIBILITY  WITH  STATUTE  OF  TIIE  COURT 

I  indicate  here  that  I  believe  it  to  be  incompatible  with  the  Statute 
of  the  Court  in  the  sixth  paragraph  of  what  it  says  that  “In  the  event 
of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter  shall 
bo  settled  by  the  decision  of  the  Court.” 

That  provision  of  the  Statute,  Mr.  Chairman,  I  believe,  is  applica¬ 
ble  to  the  United  States  whether  we  appear  before  the  Court  under 
this  declaration  or  voluntarily.  There  is  nothing  optional  about 
the  sixth  paragraph  of  article  36;  it  is  part  of  the  Statute,  which  is  a 
treaty,  to  which  the  United  States  is  a  party.  And  in  this  light,  the 
Connally  amendment  appears  to  be  a  reservation  not  merely  to  the 
declaration  which  we  imposed  accepting  jurisdiction,  but  also  it  ap¬ 
pears  to  be  an  attempt  to  modify  unilaterally  the  terms  of  a  treaty 
to  which  wo  as  well  as  84  other  states  are  parties. 

DISCRETION  ARY  NATURE  OF  RESERVATION 

I  find  the  domestic  jurisdiction  reservation,  the  preemptory  one 
we  have,  also  unfortunate  because  of  its  discretionary  nature*  We 
reserve  the  right,  in  telling  the  Court  we  accept  their  compulsory 
jurisdiction,  to  tell  them  when  they  can  exercise  this  ,  jurisdiction, 
and  this  has  led  two  judges  on  this  Court — and  they  come  from  sys¬ 
tems  of  law  with  which  we  are  familiar,  the  English  Sir  Ilersch 
Lauterpacht,  and  the  Australian  judge,  Sir  Percy  Spender — to  reach 
the  conclusion  that  the  United  States  has  never  really  accepted  com¬ 
pulsory  jurisdiction  if  we  reserve  the  right  every  time  we  are  sued 
to  make  the  determination  whether  or  not  to  accept  jurisdiction. 

This  was  not  the  majority  view^,  Mr.  Chairman,  nor  is  it  my  view. 
The  United  States  has  appeared  before  the  Court  seven  times  as  ap¬ 
plicant  or  plaintiff,  and  we  have  been  sued  or  appeared  as  defendant 
m  four  cases  since  1946.  We  have  invoked  our  declaration  accept¬ 
ing  compulsory  jurisdiction  both  as  plaintiff  and  as  defendant. 

If  doubt  still  persists  in  the  minds  of  some  judges,  I  think  we  should 
remove  the  cause  of  the  doubt. 

INVOCATION  OF  RESERVATION  IN  THE  IN  TERTIAN  DEL  CASE 

I  come  now  to  the  lessons  of  experience,  and  I  wish  to  make  two 
points. 

First,  that  our  reservation,  our  domestic  jurisdiction  reservation 
has  not  served  us  wellin  practice,  and,  second,  that  it  is  potentially 
more  dangerous  to  our  interests  than  protective  thereof. 
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It  has  been  invoked  by  the  United  States  twice  in  two  aspects  of 
the  same  case,  the  Interhandel  case. 

We  won  both  cases,  the  United  States  won  both  cases,  despite  our 
invocation,  but  not  because  of  our  invocation.  That  was  not  the 
ground  of  the  decision  in  either  case. 

In  one  case,  in  the  Interhandel  case,  the  Court  ruled  that  there  was 
a  lack  of  urgency.  We  had  asked  for  something  in  the  nature  of  in¬ 
junctive  relief  which  they  call  the  interim  measures  of  protection,  and 
the  Court  found  there  was  no  urgency  because  the  matter  was  pend¬ 
ing  in  the  U.S.  courts. 

In  the  second  plmso?  the  Court  did  not  base  its  dismissal  of  the  Swiss 
claim  against  the  United  Stales  on  our  reservation.  They  dismissed 
it  on  the  ground  that  the  Interhandel  Co.  had  not  exhausted  their 
local  remodios  in  the  case,  which  is  still  pending  in  tho  U.S.  court. 

CONCLUSION  THAT  RESERVATION  IS  NOT  AUTOMATIC 

Well,  I  reach  the  conclusion,  which  seems  to  mo  inescapable,  that 
our  so-called  preemptory  domestic  jurisdiction  reservation  is  not 
really  automatic.  Despite  our  invocation  of  the  reservation  on  two 
occasions,  the  Court  sun  silentio,  that  is,  without  going  into  details 
or  expressing  the  reason  for  its  view,  found  it  could  take  jurisdiction 
to  consider  the  granting  of  interim  measures,  and  they  decided  not  to 
grant  them. 

Second,  it  took  jurisdiction  to  consider  whether  the  claim  was  ad¬ 
missible,  and  found  on  the  facts  that  it  was  inadmissible. 

I  submit  that  tho  Court  was  entirely  justified  in  doing  this  under 
its  Statute. 

So  the  point  I  am  making  here  is  that  the  reservation  which  we 
have  invoked  twice  has  not  been  particularly  useful  to  us. 

The  Norwegian  Loans  case  has  been  mentioned  several  times  this 
morning,  and,  of  course,  that  is  a  boomerang  which  nonsuits,  as 

Plaintiff,  <he  State  which  envisages  using  the  device  as  a  defendant, 
fe  are  particularly  vulnerable  in  the  United  States. 

PROVISIONS  IN  ECONOMIC  COOPERATION  AGREEMENTS 

I  call  to  your  attention  Public  Law  472,  80th  Congress,  under  which 
we  have  concluded  at  least  19  economic  cooperation  agreements  with 
foreign  countries,  and  some  of  these  countries  have  accepted  the 
jurisdiction  of  the  Court  under  declarations  such  as  the  one  we  are 
proposing  to  make.  Some  have  not,  but  each  one  of  these  treaties 
contains  a  clause  under  which  either  party  can  sue  the  other.  But 
there  is  an  additional  provision  that  this  is  done  subject  to  the 
declaration,  which  means  subject  to  the  reservation  of  domestic 
jurisdiction  as  determined  by  the  United  States. 

We  have  perhaps  a  greater  stake  than  the  other  party.  We  are 
investing  money  albroad.  We  have  citizens  to  protect  and  any  time 
we  bring  an  action  as  plaintiff,  we  could  have  this  thrown  right  back 
at  us  under  the  reciprocity  rule  which  the  Court  is  required  to  apply. 

RESERVATION  RELATING  TO  DOMESTIC  JURISDICTION 

I  am  thoroughly  in  favor  of  the  Humphrey  resolution,  but  I  would 
be  willing  to  go  beyond  it,  and  delete  paragraph  (b)  entirely.  It  may 
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be  doubted,  I  believe,  whether  we  need  any  domestic  jurisdiction 
reservation.  Of  the  39  states  at  present  accepting  the  compulsory 
jurisdiction  of  the  Court,  25  of  them  have  deposited  declarations  which 
do  not  mention  domestic  jurisdiction,  and  the  reason  was  stated  by 
Attorney  General  Rogers.  May  I  quote  him: 

The  Court’s  statute  explicitly  limits  Its  Jurisdiction  to  International  legal 
disputes.  By  the  plain  terms  of  its  grant,  It  has  nc  jurisdiction  over  domestic 
nmtterH. 

I  therefore  favor,  as  I  said,  the  Humphrey  resolution  and  would  be 
willing  to  go  beyond  it 

SUGGESTED  DELETION  OF  WORDS  “ilKBK AFTER  ARISING” 

Now?  on  the  second  issue,  this  matter  was  mentioned  in  the  report 
by  Assistant  Secretary  of  State  Macomber  to  Senator  Fulbright  and 
it  deals  with  the  words  “hereafter  arising.” 

If  the  Senate  adopts  this  resolution,  it  will  require  the  deposit  by 
the  U.S.  Government,  that  is  to  say,  by  the  Executive,  of  a  new 
declaration  accepting  the  compulsory  jurisdiction  of  the  Court,  and 
it  contains  the  words  “hereafter  arising,”  which  will  thereby  auto¬ 
matically  exclude  any  disputes  arising  before  the  date  of  deposit  of 
the  new  declaration.  And  I  think  it  would  be  most  unfortunate,  if, 
for  example,  a  dispute  arose  today,  and  it  came  up  in  1961,  it  might 
bo  excluded  because  the  words  “hereafter  arising”  excluded  it. 

Only  France  and  South  Africa  follow  the  policy  when  renewing 
declarations,  when  making  new  ones,  of  keeping  up  the  words  “here¬ 
after  arising.”  I  might  give  one  illustration. 

In  1921  the  Netherlands  Government  accepted  the  jurisdiction  of 
the  Court  for  5  years  for  all  future  disputes.  In  1926,  when  that  had 
expired,  they  did  it  again  for  all  future  disputes  and  then  kept  on 
doing  this  until  1946,  thereby  excluding  disputes  which  might  have 
arisen  the  day  before,  although  contemporaneously  they  could  have 
been  submitted. 

In  1966  they  carried  the  date  back  to  1921,  the  date  when  they  first 
accepted  the  jurisdiction  of  the  Court. 

Now,  why  is  this  important?  Because  our  date  can  be  used  against 
us  again.  Under  the  reciprocity  rule,  if  we  deposit  %  declaration 
dated,  say,  1960,  and  bring  an  action,  and  the  defendant  State  can 

{>rove  that  the  case,  the  dispute  really  arose  in  1969,  we  are  out;  if  we 
eave  our  date  of  1946,  we  are  in. 

Hr 

RESERVATION"  RELATING  TO  MULTILATERAL  TREATIES 

The  third  issue,  X  shall  not  press,  but  it  seems  to  me  that  the  reser¬ 
vation — 

The  Chairman.  Mr.  Briggs,  you  have  only  1  minute  left. 

Mr.  Briggs.  I  shall  skip  that  one,  which  seems  to  me  to  serve  little 
purpose.  * 

The  other  one  I  feel  very  strongly  about,  that  the  multilateral  trea¬ 
ties  reservation  does  not  meet  any  problem  at  all.  It  seems  to  me  what 
we  are  trying  to  do  here — I  am  not  quite  sure  what  we  are  trying  to 
do — but  what  we  do  say  here  is  that  we  exclude  from  the  jurisdiction 
of  the  Court  certain  disputes  arising  under  a  multilateral  treaty  un- 
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less  wo  consent;.  In  that  ease,  our  consent  is  the  basis,  and  wo  am  not 
accepting  compulsory  jurisdiction.  The  special  agreement  is  the 
basis,  and  the  other  thing  is  under  (1),  all  parties  to  the  treaty  affected 
by  the  decision,  it  seems  to  me  we  are  saying,  for  example,  if  we  are 
sued  by  a  state  over  the  interpretation  of  the  United  Nations  Charter, 
that  every  member  of  the  United  Nations  would  have  to  be  codofend- 
ant  before  we  have  accepted  the  jurisdiction  of  the  Court. 

ELIMINATION  OF  ALL  RESERVATIONS  PROPOSED 

Now,  President  Eisenhower  has  said  ho  is  hoping  for  a  similar  ac¬ 
ceptance  of  the  Court’s  jurisdiction  by  every  member,  and  it  is  my 
hone  that  the  resolution  which  is  adopted  will  be  a  good  model. 

The  Chairman.  We  would  like  to  ask  you  some  questions. 

Senator  Green. 

Senator  Green.  No  questions. 

The  Chairman.  Senator  Wiley? 

Senator  Wiley.  None. 

The  Chairman.  Senator  Sparkman? 

Senator  Sparkman.  Doctor,  you  would  remove  all  of  the  reserva¬ 
tions? 

Mr.  Briggs.  I  believe  it  would  be  per  fectly  safe. 

Senator  Sparkman.  And  yet  they  simply  state  principles  that  you 
contend  would  be  applicable  even  i  f  they  were  out  ? 

Mr.  Bmoos.  That  is  correct. 

Senator  Sparkman.  Is  that  not  true  ? 

Mr.  Bmoos.  Well,  not  to  the  extent  of  the  multilateral  treaty  res¬ 
ervation. 

Senator  Sparkman.  But  the  others  would  ? 

Mr.  Bmoos.  Yes,  the  others  would. 

SELECTION  OF  JUDGES  OF  THE  COURT 

Senator  Sparkman.  Doctor,  how  are  these  judges  selected? 

Mr.  Bmoos.  These  judges  are  elected  according  to  the  Statute  of 
the  Court  by  the  General  Assembly  and  the  Security  Council  by  ma¬ 
jority  vote.  /There  is  no  veto  in  the  Security  Council,  acting  sepa¬ 
rately. 

Senator  Sparkman.  How  are  they  nominated  ? 

Mr.  Brioos.  They  are  nominated,  as  far  as  tlio  United  States  is 
•concerned,  by  the  four  men  who  constitute  the  panel  of  the  old  Hague 
Court  of  Arbitration.  This  is  never  a  court.  In  1899  they  got  a 
list  of  names,  and  some  30  or  40  states  have  named  four  citizens  who 
make  these  nominations.  Now,  the  states  which  are  not  parties  to 
the  Hague  Court,  I  suppose  the  governments  appoint  the  commis¬ 
sions  to  do  it,  but  in  the  United  States  this  is  made  by  a  commission 
which  includes  Justices  Peck,  Webster,  Herman  Phleger,  and  one 
•other  person.  They  will  make  the  nomination  to  the  United  Nations 
and  then  the  elections  take  place  in  the  United  Nations. 

Senator  Sparkman.  And  the  United  Nations  is  limited  to  the  ones 
nominated  by  this  method? 

Mr.  Briggs.  They  can  vote  only  for  those  nominated  on  the  list, 
yes,  sir. 
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Senator  Sparkman.  Ib  the  term  for — — 

Mr.  Brnuun.  The  term  is  for  0  years  and  is  renewable  upon  another 
election. 

Senat  or  Sparkman.  That  is  all,  Mr.  Chairman. 

The  Chairman.  I  do  not  understand  that  nomination  procedure. 
Is  this  in  the  law  or - 

Mr.  Briggs.  This  is  in  the  Statute,  the  treaty.  I  have  it  right  here 
and  I  will  quote  it. 

The  Chairman.  How  do  they  describe  the  people  who  nominate 
for  us? 

Mr.  Briggs.  Article  4  deals  with  elections.  Article  5  says  at  least 
3  months  before  the  date  of  election,  the  Secretary  General  shall  ad-i 
dress  written  communications  to  the  members  of  the  Permanent; 
Court  of  Arbitration — that  is,  the  national  groups,  and  they  may 
nominate  four. persons — not  more  than  two  of  whom  shall  be  of  their 
own  nationalities. 

It  is  a  little  complicated  and  cumbersome,  but  the  nominations  are 
not  made  from  the  floor  of  the  U.N.  They  come  from  the  individual 
countries. 

The  Chairman.  Well,  though,  can  our  Government  change  that  or 
nominate  from  some  other  procedure  without — — 

Mr.  Briggs.  We  cannot  change  the  provisions  of  the  Statute,  which  * 
is  a  treaty,  without  the  consent  of  other  part  ies. 

The  Chairman.  But  those  four  men  you  have  mentioned  are  not 
named  in  that,  are  they  ? 

Mr.  Briggs,  They  are  not  named  here. 

The  Chairman.  Who  are  they  named  by™ the  President? 

Mr.  Briggs.  They  are  named,  as  I  understand  it,  by  the  President 
of  the  United  States.  #  #  * 

The  Chairman.  They  are  his  nominees  who  nominate  our  nomi¬ 
nees? 

Mr.  Briggs.  Yes,  sir. 

The  Chairman.  I  see. 

Senator  Hickenlooper? 

LINE  BETWEEN  INTERNATIONAL  AND  DOMESTIC  MATTERS 

Senator  Hickenlooper.  Professor  Briggs,  can  we  clearly  define  the 
line  between  what  matters  are  international  and  what  are  domestic? 

Mr.  Briggs.  In  my  opinion? 

Senator  Hickenlooper.  Yes. 

Mr.  Briggs.  I  think  the  matter  is  relative.  Whether  or  not  a  matter 
falls  within  the  domestic  jurisdiction  of  a  state  depends  upon  whether 
the  state  has  incurred  any  international  obligations.  You  start  with 
immigration ;  it  is  purely  a  domestic  question,  as  the  Attorney  General! 
said,  until  we  conclude  a  treaty  on  the  subject.  Then  it  ceases  to  be. 1 

Senator  Hickenlooper.  Why  is  it  a  purely  internal  question  ? 

Mr.  Briggs.  Because  international  law  does  not  regulate.  It  is  a 
question  of  immigration. 

Senator  Hickenlooper.  But  suppose  the  International  Court  said 
it  was? 

Mr.  Briggs.  The  Court  would  not  say  that.  I  am  quite  convinced. 

Senator  Hickenlooper.  How  do  you  know  the  Court  would  not 
say  that? 
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Mr.  Briggs.  1  have  known  a  great  many  of  the  judges  over  a  great 
many  years.  They  ar©  men  of  very  high  principle,  and  I  would  say 
very  learned  in  the  law. 

We  start  from  the  approach  when  a  question  comes  up,  “Is  this  an 
international  question?”  They  look  first  of  all  to  see  whether  there 
are  any  customary  rules  of  international  law.  If  not,  are  there  any 
treaties?  If  not,  it  is  not  regulated  by  international  law.  It  is  there¬ 
fore  a  domestic  quest  ion.  That  is  the  approach. 

Senator  Hickenlooper.  Well,  am  I  to  understand  then  that  this 
amounts  to  a  very  broad  twilighLxane  in  which  there  is  no  definition 
except  as  the  judges  make  it? 

Mr.  Briggs.  As  the  Court  decides.  It  is  a  question,  I  suppose,  of 
whether  you  have  faith  that  the  Court  will  apply  the  law;  they  are 
not  dragging  it  out  of  the  air,  Senator. 

Senator  Hickenlooper.  Then  we  are  going  on  faith,  is  that  it,  in 
great  measure? 

Mr.  Briggs.  I  have  faith  in  the  Court,  yes,  but  that  is  noi> - 

Senator  Hickenlooffr.  We  are  going  on  faith  that  the  Court  will 
be  sensible? 

Mr.  Briggs.  I  think  we  can  go  on  experiyenee,  also;  the  record  of 
the  Court.  They  have  leaned  over  baelfward  not  to  infringe  on 
^domestic  jurisdiction  of  states. 

Senator  Hickenlooper.  I  am  perfectly  willing  to  concede  there 
would  be  great  difficulty  in  getting  a  definition  of  what  are  internal 
affairs  and  what  are  international.  But  I  am  wondering  if  there  is  a 
mechanism  by  which  we  could  define  it  more  clearly. 

Mr.  Briggs.  Well,  the  mechanism  is  the  application  of  this 
#this  a  matter  on  which  a  state  has  incurred~a*ry"^  obliga¬ 

tions  ?  If  so,  it  ceases  to  be  domestic. 

issues  involving  the  panama  canal 

Senator  Hickenlooper.  All  right.  One  of  the  chief  examples 
which  has  been  referred  to  year  in  and  year  out,  and  this  matter  has 
been  up  before,  is  the  Panama  Canal.  Panama  is  making  certain 
claims,  let  us  say,  about  the  flviyig  of  the  flag,  along  with  the  flag  of 
the  United  States,  in  the  Canal  Zone.  Now,  a  lot  of  people  think  that 
is  purely  a  domestic  matter.  But  as  I  recall  it,  the  Panama  Canal 
Zone  was  set  up  by  international  treaty. 

Mr.  Briggs.  That  is  correct. 

Senator  Hickenlooper.  Is  that  an  international  matter  ? 

Mr.  Briggs.  I  think  if  the  question  arose  before  the  Court  as  to 
whether  Panama  had  the  right  to  do  this,  it  obviously  would  not  be  a 
domestic  matter ;  but  you  see  what  might  happen  today. 

/.  Senator  Hickenlooper.  In  other  words,  you  mean  you-  think 
fit  is  obvious  that  the  Court  would  take  jurisdiction  of  it? 

Mr.  Briggs.  It  might  take  jurisdiction  of  a  dispute  which  arose  in 
order  to  interpret  the  treaty,  but  the  finding  it  could  make  would  only 
be,  it  seems  to  me,  in  accordance - 

Senator  Hickenlooper.  There  is  a  difference  between  the  finding 
of  and  taking  jurisdiction. 

Mr,  Briggs.  But,  you  see,  if  we  sued  Panama  today,  Senator,  Pana¬ 
ma  has  accepted  the  jurisdiction  of  the  Court  without  reservation. 
The  first  thing  they  would  say  is,  “we  invoke  the  Connally  amendment.” 
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'  If  we  withdraw  this,  she  lacks  that  defense.  If  we  make  the  claim 

and  the  Court  would  find  it  is  not  exclusively  within  Panamanian 
jurisdiction  because  there  is  a  treaty  which  regulates  jurisdiction,  it 
certainly  could  include  the  right  to  fly  the  flag. 

Senator  Hickenlooper.  Well,  it  is  not  a  question  of  what  the  Court 
would  deckle ;  it  is  a  question  of  whether  the  Court  would  have  original 
jurisdiction  of  this  matter  under  these  agreements. 

Now,  as  I  said  a  moment  ago,  I  think  there  is  a  lot  of  public  opinion 
in  this  country  that  feels  the  matters  involving  the  Panama  Canal 
are  domestic. 

Mr.  Briggs.  Well,  may  I  ask  domestic  who,  Panama  or  the  Unite! 
States,  because  that  may  be  part  of  the  issues. 

Senator  Hickenloopeil  Well,  that  is  exactly  what  you  get  into. 
But  the  same  act,  the  same  act  which  created  the  zone  and  whatever 
the  situation  is  there,  was  established  as  a  result  of  the  treaty.  This 
resolution  specifically  refers  to  the  interpretation  of  treaties.  That  is, 
even  with  the  reservation  that  was  put  in  by  the  Senate  at  the  time  of 
the  adoption.  So  I  take  it  that  it  is  your  view  that  if  Panama  wanted 
to  take  us  into  the  International  Court  on  questions  of  this  kind,  a 
matter  of  interpretation,  residual  right,  sovereignty,  and  other  mat* 
ters,  that  probably  the  Court  would  have  jurisdiction. 

Mr.  Briggs.  That  is  correct;  they  would  have  jurisdiction  to  look 
into  it  since  the  issue  turns  on  the  interpretation  of  the  treaty, 

Senator  Hicicenlooper.  I  see.  I  think  that  is  all. 

BACKGROUND  OF  WITNESS 

The  Chairman.  Senator  Lausche? 

Senator  Lausche.  Y es,  I  have  a  few  questions. 

First  of  all,  I  would  like  to  get  into  the  record  a  little  more  detailed 
recitation  of  your  background.  How  long  have  you  been  connected 
with  Cornell  University  ? 

Mr.  Briggs.  I  have  been  since  1929.  I  have  taught  31  years  at  Cor¬ 
nell  University. 

Senator  Lausche.  Do  you  give  your  full  time  to  Cornell  ? 

Mr.  Briggs.  Yes.  I  am  on  the  faculty  of  the  law  school  and  also 
in  the  department  of  government,  political  science. 

Senator  Lausche.  And  you  are  the  editor  in  chief  of  the  American 
Journal  of  International  Law? 

Mr.  Briggs.  That  is  correct. 

Senator  Lausche.  And  president  of  the  American  Society  of  Inter¬ 
national  Law  ? 

Mr.  Briggs.  That  is  correct. 

Senator  Lausche.  Now,  you  have  taught  international  law  for  31 
years ;  is  that  correct  ? 

Mr.  Briggs.  At  Cornell,  and  before  that  at  Johns  Hopkins  and 
Oberlin. 

issues  relating  to  immigration 

Senator  Lausche.  Now,  based  upon  the  knowledge  which  you  have 
acquired  in  studying  and  teaching  the  subject,  you  unequivocablv  de¬ 
clare  that  the  right  to  control  immigration  and  emigration  lies  solely 
within  the  province  of  an  individual  country  and  is  not  controlled  by 
international  law  ? 
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Mr.  Briggs.  Unless  wo  conclude  a  treaty  on  tho  subject I  would 
say  unless  we  conclude  a  treaty  on  the  subject. ;  yes,  sir. 

Senator  Lausciie.  The  only  thin#  then,  in  your  opinion,  which 
wmdd  bring  the  ouestion  of  the  right  to  control  immigration  within 
the  jurisdiction  of  the  International  Court  of  Justice  would  be  when 
a  litigat  ing  party  showed  that  a  treaty  was  in  existence  among  the 
litigants? 

Mr.  Briggs.  That  would  be  my  view. 

Senator  Lai;sohe.  Presently,*  international  law  does  not  at  all  gov¬ 
ern  the  right  of  immigrat  ion  ? 

Mr.  Briggs.  That  is  correct. 

ISSUES  INVOLVING  RIGHT  TO  TRAVEL 

Senator  Lausche.  Mr.  Briggs,  are  you  familiar  with  the  principle 
that  lias  Iksou  advocated  by  some  Unit  the  right  to  travel  is  an  in¬ 
alienable  right? 

Mr.  Briggs.  I  have  heard  that  expressed,  and  also  tho  resolution, 
which  has  no  legal  force,  of  the  United  Nations,  universal  declaration 
of  human  rights,  has  expressed  that,  view,  but  it  has  no  legal  force 
and  does  not,  convince  me  that  it  has  changed  the  law. 

Senator  Lausciie.  It  does,  however,  have  a  relationship  between 
the  moral  right  of  the  individual  and  the  soundness  of  the  present 
law  which  says  that  the  right  to  travel  shall  be  controlled  only  by 
nations  within  themselves? 

Mr.  Briggs.  X  think,  if  I  understand  you,  your  question  is  directed 
toward  the  policy  of  a  particular  country. 

Senator  Lausciie.  No.  I  am  leading  to  this:  There  are  those  who 
declare  that  the  right  to  travel  is  a  natural  right,  inalienable,  and 
that  declaration  has  been  supported  by  the  United  Nations. 

Mr.  Briggs.  Yes. 

Senator  Lauschk.  What  would  be  the  situation  if  the  International 
Court  of  Justice  at  some  future  time  exploring  international  law 
would  say  that  we  were  in  error  in  holding  that  this  is  a  domestic 
question,  and  that  the  true  law  and  the  moral  law  and  the  natural 
law  is  that  the  right  to  travel  shall  he  inviolate? 

Mr.  Briggs.  Well,  if  they  held  it,  they  would  hold  it,  but  I  cannot 
imagine  their  finding  it  in  view  of  all  the  evidence  that  a  state  can 
control  its  own  immigration  policy. 

Senator  Lausciie.  Well  now,  then- - 

Mr.  Briggs.  It  would  be  a  bad  jud/rment,  if  the  Court  did. 

Senator  Lausciie.  That  is,  you  feel  they  would  not  do  that? 

Mr.  Briggs.  That  is  correct. 

Senator  Lausciie.  Not  passing  upon  the  propriety  of  what  was 
done  bv  our  Supreme  Court,  is  it  not  a  fact  that  they  made  declara¬ 
tions  of  what  the  law  of  our  land  is  recently  that  are  in  conflict  with 
the  declarations  made  by  preceding  courts  on  the  identical  question? 

Mr.  Briggs.  By  “they”  do  you  mean  the  International  Court  of 
Justice? 

Senator  Lausohe.  No.  Our  Supreme  Court. 

Mr.  Briggs.  Our  Supreme  Court.  I  do  not  know  that  I  am  com¬ 
petent  to  pass  on  that,  express  an  opinion. 
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Senator  Lausoiik.  Well,  the  International  Court  of  Justice,  how¬ 
ever,  would  have  the  right  to  make  a  new  declaration  of  what  the 
international  law  is  on  the  subject  of  the  right  to  travel? 

Mr.  Baiuns.  If  a  question  came  before  them,  the  Court  can  make 
no  declarations  on  anything  except  in  a  litigated  case,  and  if  the  issue 
arose  before  them  as  to  whether  a  state  had  or  had  not  the  right,  abso¬ 
lute  control  over  immigration,  the  Court  would  have  to  pass  on  that 
point,  and  it  would  look  for  treaties. 

Senator  Lauhciik.  Well,  what  I  had  in  mind  is  this:  If  you  concede 
that  the  Court  has  a  right  to  explore  international  law  as  it  is  recorded 
and  to  consider  what  the  United  Nations  declared  to  he  the  natural 
right  to  travel,  and  if  you  recognize  that  the  International  Court 
would  have  the  power  to  redeclare  the  international  law  on  immigra¬ 
tion — would  it  not  be  well  to  insert  here  that  it  shall  take  jurisdiction 
in  all  disputes  hereafter  arising  concerning  any  question  of  existing 
international  law? 

Mr.  Brious.  I  think,  Senator,  that  would  be  most  unfortunate,  be¬ 
cause  international  law  is  dynamic.  Every  time  we  make  a  new  treaty, 
we  incur  new  rights  and  new  obligations,  and  even  the  law,  your  cus¬ 
tomary  international  law,  evolves;  the  wnole  issue  of  the  Continental 
Shelf,'  there  was  no  international  law  on  it  15,  20  years  ago.  At  the 
present  time  I  think  it  is  rather  clearly  established  that  littorial 
state  lias  jurisdiction  over  the  resources  of  the  shelf,  and  I  have  a 
feeling  that  you  would  stop  the  clock  with  such  an  amendment. 

Senator  Lausoiie.  Then,  if  you  declare  international  law  to  be 
dynamic  and  susceptible  to  modification  to  meet  the  demands  of  the 
contemporary  times,  then  you  concede  that  the  International  Court 
of  Justice  could  redeclare  the  law  ? 

Mr.  Briggs.  No,  sir;  I  do  not.  Because  the  Court  cannot  make  the 
law.  The  Court  applies  the  law  which  it  finds.  If  there  is  an  evolu¬ 
tion,  it  certainly  would  take  into  consideration  the  trend.  But  the 
Court  cannot  bind  or  loose,  insofar  as  creating  rules  of  international 
law  where  none  existed  before  or  reversing  one  that  existed  before. 
The  law  comes  from  the  practice  of  states. 

ISSUES  INVOLVING  TARIFFS 

Senator  Lausche.  Now,  let  us  get  to  the  subject  of  the  right  to 
impose  tariffs  for  the  protection  of  the  domestic  economy. 

Mr.  Briggs,  would  you  declare  the  law  as  you  understand  it  to  be 
now  on  an  international  basis  on  the  right  to  impose  tariffs  ? 

Mr.  Briggs.  As  far  as  tariffs  are  concerned,  it  is  exclusively  do¬ 
mestic,  a  domestic  question,  until  we  have  incurred  international 
agreements  such  as  we  did  under  the  Hull  trade  agreement  program 
oi  the  GATT  treaties.  In  the  absence  of  any  treaty,  the  height  of 
our  tari  ff  was  a  matter  of  domestic  concern. 

Senator  Lausche.  In  the  reported  discussions  on  the  subject  of 
whether  a  nation  solely  has  the  right  to  declare  its  tariff  policy,  has 
there  been  a  contrary  view  advocated  ? 

Mr.  Briggs.  Not  that  I  know  of.  I  can  think  of  no  view,  in  the 
absence  of  a  treaty  again. 

Senator  Lausciie,  Yes. 

Mr.  Briggs.  Yes. 
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Senator  Lauagiuq.  That  is,  as  far  as  you  know,  at  no  time  has  any 
author  of  international  law,  in  citing  the  decisions  of  the  past,  c vet 
urged  that  the  right  to  impose  tar  ins  does  not  He  solely  within  the 
nation  that  is  dealing  with  the  problem ! 

Mr.  Humus*  I  cannot  think  of  any. 

1HSUMS  INVOLVING  TtUft  I>ANaMA  CANAL 

Senator  Tmusohm.  Now,  then,  can  you  toll  us  what  the  factors  were 
with  respect  to  the  Panamanian  Treaty  on  the  Panama  Canal  that 

f  revoked  the  dispute  here  when  the  question  was  before  us  in  15)46? 
do  not  know  what  t  hey  am  and  1  cannot  see  how  the  question  arose. 
Mr.  Hamas.  X  am  not  quite  certain  what  Senator  llickenlooper  had 
in  mind  as  far  an  the  reference  to  15)46  is  concerned.  The  issue  he 
asked  me  had  to  do  with  the  right  of  Panama  to  fly  the  ting  in  the 
zone,  and  1  say  that  Is  a  question  which  is  governed  by  the  treaty, 
because  Panama  by  treaty  gave  us  all  right,  jurisdiction,  and  so  forth, 
that  was  within  tne  mm  and  therefore  it  seems  to  me  it  is  up  to  us 
whether  or  not  the  right  to  fly  the  Hag  exists. 

But  as  far  as  the  jurisdiction  of  the  Court  is  concerned,  if  Panama 
brought  the  case  Indore  the  Court,  the  Court  would  have  to  take  juris¬ 
diction  in  order  to  examine  the  treaty  on  it. 

Senator  XiAimoim,  Yes. 

LIMITATIONS  ON  aimiSMOTION  OF  INTERNATIONAL  COURT 

What  is  your  view  about  Senator  Hickonlooper’s  proposition  that 
the  jurisdiction  of  courts  in  our  modem  day  is  usually  defined  and 
limited  by  specific  declarations  of  law  ? 

Mr.  Biuaoa  X  think  that  that  is  true  also  of  the  International 
Court  of  Justice.  The  jurisdiction  of  that  Court  is  limited  by  its 
Stat  ute  to  cases  which  the  parties  bring  before  it  under  the  first  para¬ 
graph  of  art  icle  66,  or  in  cases  which  they  accept  the  compulsory  juris¬ 
diction  as  listed  in  this  resolution,  page  2,  lines  3  to  8,  theso  legal 
questions. 

Now,  them  are  two  limitations  therefore  on  the  jurisdiction  of  the 
Court.  Oti<\  the  Court  cannot  take  jurisdiction  over  the  parties 
without  their  consent.  That  applies  to  both  parties. 

Second,  it  lacks  jurisdiction  over  the  issue  unless  it  is  an  issue  which 
falls  within  the  interpretation  of  a  treaty,  any  question  of  inter¬ 
national  law, or  (c),or  (d). 

That  excludes,  in  my  judgment,  matters  of  domestic  jurisdiction, 
even  in  the  absence  of  a  reservation. 

It  also  excludes  political  questions,  because  it  says,  “all  legal  dis¬ 
putes  of  an  international  nature.”  Therefore,  X  conclude  that  there 
are  two  limitations  written  right  into  the  Court’s  Statute  which  gov¬ 
ern  its  performance,  on  the  parties  and  on  the  substance  of  the  dispute. 

Senator  Lausciikl  Well,  X  think  that  is  the  normal  approach  in 
determining  jurisdiction ;  one,  jurisdiction  of  the  parties. 

Mr.  Brigos.  Yes. 

Senator  Latjsche.  And,  two,  jurisdiction  of  the  rem  or  the  issue? 
Mr.  Briggs.  Yes,  the  materia  and  persona. 


INTERNATIONAL  COURT  OF  JUSTICE 


51 


SKLK0T10N  OF  ,J U1M1KH  OF  TI1H  INTERNATIONAL  COURT 

Senator  Lausciie.  Now,  getting  t<>  the  question  of  tho  selection  of 
those  judge.1#,  ip  that  not  a  rather  cumbersome  process  that  now  exist#? 

Mr.  Dumas.  Very  much  so.  # 

Senator  Launch  m.  And  you  would  agree  that  it  is  rather  vague? 

Mr.  ItaiocM.  1  do  not  think  it  is  vague,  no.  1  expressed  it  vaguely, 
perhaps.  If  you  read  the  treaty,  T  think  it  is  quite  clear,  point  one, 
the  Secretary  General  asks  all  members  of  the  United  Nations  or 
groups  in  these  member  countries  to  make  nominations.  The  nomi¬ 
nations  come  in,  a  list  is  made,  and  a  vote  takes  place,  one,  in  the  As¬ 
sembly,  two,  in  the  Council,  and  they  compare  list#  to  see  who  gets  a 
majority. 

Senator  Launohk.  I  did  not  understand  it  to  be  that  way.  Do  all 
of  the  members  of  the  Un  it  ed  Nations — ~ 

Mir.  Dianna.  All  members  of  the  United  Nations  have  a  right  to 
make  nominations,  but  as  stated  here  in  the  Statute,  it  is  not  tho  mem¬ 
ber  states  which  make  the  nomination  but  the  national  group  within 
that  state. 

Senator  Lauscihc.  That  is  what  I  think  is  the  confusing  point. 

Mr.  Buians.  It  is.  It  refers  in  each  case  to  national  groups:  some 
of  them  under  the  old  Permanent  Court  and  some  of  them  national 
groups  which  are  created.  Certainly,  new  states  like  Indonesia  are 
not  party  to  the  old  Hague  statute;  therefore,  a  nomination  from 
Indonesia  comes  from  a  group  appointed  somehow  by  the  Govern¬ 
ment  of  Indonesia.  I  have  no  question  in  my  mind  that  the  Govern¬ 
ment,  tho  executive  branch,  has  a  voice  in  what  the  groups  say,  but  it 
is  not  a  determinative  voice  under  the  Statute. 

Senator  Sparkman.  Will  the  Senator  from  Ohio  yield  there? 

Senator  Lausche.  Yes. 

Senator  Sparkman.  That  is  covered  by  article  4,  section  2,  of  the 
statute.  It  says : 

In  the  cuho  of  members  of  the  United  Nations  not  represented  in  the  Perma¬ 
nent  Court  of  Arbitration,  candidates  shall  be  nominated  Jby  national  groups 
appointed  for  this  purpose  by  their  governments  under  the  same  conditions  as 
those  prescribed  for  members  of  the  Permanent  Court  of  Arbitration  by  article 
44  of  the  Convention  of  The  Hague  of  1907  for  the  pacific  settlement  of  interna¬ 
tional  disputes. 

Mr.  Briggs.  Yes. 

Senator  Sparkman.  If  they  are  not  members  of  the  Hague  Perma¬ 
nent  Court  of  Arbitration,  then  how  do  they  appoint  them  under 
such  conditions? 

Mr.  Briggs.  A  new  state  which  is  not  a  party  to  the  old  Hague  Con¬ 
vention  simply  appoints  an  ad  hoc  group. 

Senator  Sparkman.  So  the  judges  tnen  are  really  nominated  one 
way  or  the  other  by  all  member  nations  of  the  United  Nations  ? 

Mr.  Briggs.  That  is  correct. 

Senator  Sparkman.  Thank  you. 

INTERHANDBL  CASE 

Senator  Lausche.  X  would  now  like  to  go  to  this  case  in  which  our 
Government  invoked  its  right  not  to  be  subject  to  the  jurisdiction  of 
the  Court.  Do  I  understand  that  our  Government  declared  that  this 
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was  a  matter  of  domestic  concern  and  therefore  the  Court  did  not  have 
jurisdiction? 

Mr.  Brunos.  That  is  correct.  We  deposited  preliminary  objections 
to  the  jurisdiction  of  the  Court,  invoking  the  Connally  reservation  iri 
saying,  and  I  quote  from  our  document  deposited  with  the  Court: 

We  ask  the  Court  to  judge  and  decide  that  there  is  no  jurisdiction  in  this 
Court  to  hear  or  determine  any  issues  raised  by  the  Swiss  application — 

which  was  in  the  Interhandel  case — 

for  the  reason  that  the  sale  or  disposition  of  the  General  Aniline  &  Film  Co.  shares 
has  been  determined  by  the  United  Htates  of  America  to  he  a  matter  essentially 
within  its  domestic  jurisdiction. 

In  other  words,  we  challenged  the  jurisdiction  of  the  Court. 

Senator  Lausche.  But  the  Court  did  not  then  proceed  to  decide  the 
jurisdictional  quest  ion  by  itself  ? 

Mr,  Briggs.  On  that  basis.  We  also  deposited  four  other  objections 
to  the  jurisdiction  of  the  Court,  and  the  Court  chose  the  basis,  namely, 
the  failure  of  the  Swiss  Interhandel  Co.  to  exhaust  remedies;  they 
chose  that  as  the  basis  for  their  finding  that  the  Swiss  claim  must  fail. 

We  won  that  case ;  Switzerland  held  not  to - 

Senator  Lausche.  But  the  Court  then  made  no  direct  ruling  on  the 
issue  ? 

Mr.  Briggs.  On  that  point. 

Senator  Lausche.  On  the  issue  as  to  whether  this  was  a  question  of 
•domestic  concern  ? 

Mr.  Briggs.  That  is  correct. 

Senator  Latjsciie.  It  proceeded  to  consider  all  of  the  issues  involved 
and  decided  the  case  on  one  difference — - 

Mr.  Briggs.  Well,  may  I  say,  in  saying  they  considered  all  of  the 
*  *  issues,  they  never  got  to  the  merits.  They  never  reached  the  merits. 
The  merits  have  never  been  discussed  by  tlie  Court.  We  stopped  them 
at  the  threshold.  The  United  States  introduced  five  objections  to  the 
jurisdiction  of  the  Court. 

Senator  Lausctie.  Yes. 

Mr.  Briggs.  So  the  Court  decided,  all  right,  the  United  States  wins 
this  point  because  Switzerland  can  go  into  the  U.S.  courts^  and - 

Senator  Lausche.  And  that  is  the  theory  also  applicable  in  a  court 
of  equity  that  so  long  as  you  have  a  remedy  available  otherwise,  you 
shall  use  it? 

Mr.  Briggs.  That  is  correct,  yes. 

PROPOSAL  FOR  ELIMINATION  OF  ALL  RESERVATIONS 

Senator  Lausche.  Now,  is  it  your  theory  that  these  reservations 
which  we  have  set  forth  in  the  resolution  are  superfluous  because  with¬ 
out  them— — 

Mr.  Briggs.  The  same  result  would  be  reached. 

Senator  Lausctie.  The  same  result  would  be  reached  ? 

Mr.  Briggs.  Except  for  (c). 

Senator  Lausche.  (c),  the  last  one? 

Mr.  Briggs.  I  find  it  difficult  to  understand  what  the  purpose  is. 
But  (a)  and  (b) ,  I  would  say,  they  are  superfluous. 

Senator  Lausche.  Would  you  mind  giving  us  your  exposition  of 
the  basic  principles  and  theory  which  you  feel  call  upon  us  to  accept 
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the  compulsory  jurisdiction  of  the  International  Court  of  Justice 
without  reservation  ? 

Mr.  Briggs.  I  think  that  they  have  been  stated  this  morning  by 
the  Secretary  of  State  and  by  the  Attorney  General.  The  United 
States  about  once  a  week  makes  a  public  statement  through  its  offi¬ 
cials  advocating  the  rule  of  law,  and  I  have  a  feeling  that  it  is  time 
the  United  States  endorsed  this  proposition  by  indicating  a  willing¬ 
ness  to  resort  to  the  Court  on  issues  of  legal  right,  on  issues  where 
we  have  a  claim  of  legal  right,  rather  than  of  interest,  and  our  willing¬ 
ness  to  be  sued  on  matters  of  legal  right. 

Senator  Lausciie.  In  other  words,  you  feel  that  the  law  applicable  ♦ 
to  individuals  likewise  ought  to  be  applicable  to  nations  in  maintain¬ 
ing  good  conduct  in  compliance  with  agreements  ? 

Mr.  Briggs.  Symbolically,  yes.  I  mean  there  would  be  some  dif¬ 
ficulties,  but  I  agree  with  the  principle^  yes. 

Senator  Lausciie.  All  right.  That  is  all. 

PROCEDURE  FOR  WITHDRAWAL  OF  DECLARATION 

The  Chairman.  Professor  Briggs,  what  are  the  mechanics  for 
withdrawal  under  the  6  months’  clause?  How  does  that  work? 

Mr.  Briggs.  The  mechanics  of  withdrawal  are  that  under  the  cur¬ 
rent  resolution,  Senate  Resolution  196,  which  is  now  in  force;  the 
original  5-year  period  has  elapsed  and  we  can  give  6  months’  notice. 
That  notice  can  be  given  by  the  Executive,  as  far  as  I  understand  it. 

The  Chairman.  The  Executive? 

Mr.  Briggs.  Yes ;  that  would  be  my  understanding. 

The  Chairman.  It  does  not  require  resolution  of  Congress  ? 

Mr.  Briggs.  I  would  not  think  so,  but  I  would  think  the  Executive 
would  wish  to  have  it. 

The  Chairman.  Could  it  be  done  by  resolution  of  Congress?  I)o 
you  know  whether  we  could  initiate  one  in  case  the  Congress  desired 
to  do  so  ? 

Mr.  Briggs.  I  think  that  a  resolution  could  be  initiated  either  in 
the  Senate  or  perhaps  by  both  Houses  requesting  the  Executive  to  do 
this.  But  1  am  not  an  expert  on  constitutional  law,  and  I  am  not  cer¬ 
tain  whether  the  Executive  would  feel  that  was  mandatory. 

The  Chairman.  I  am  not  sure  constitutional  law  would  answer  that 

auestion.  There  is  no  place  where  the  mechanics  are  set  down,  I  mean 
etermined,  in  any  of  our - 

Mr.  Briggs.  Well,  as  far  as  the  international  law  aspects  are  con¬ 
cerned,  notice  received  by  the  Secretary  General  of  the  United  Nations 
that  we  would  terminate  our  declaration  on  6  months’  notice  would  be 
effective.  I  do  not  think  they  would  go  behind  it  to  ask  whether  the 
Senate  had  approved  or  not. 

The  Chairman.  I  see.  Then  notice  from  the  President? 

Mr.  Briggs.  Notice  from  the  President. 

court’s  jurisdiction  based  on  consent 

The  Chairman.  Notice  from  the  President  would  be  sufficient.  You 
said  a  moment  ago,  or  perhaps  I  misunderstood  you,  that  without  this 
reservation  both  parties  must  consent  to  the  jurisdiction  of  the  Court, 
did  you  not? 
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Mr,  Briggs.  Yes. 

Tho  Chairman.  Would  you  elaborate  that?  What  did  you  mean 
by  that? 

Mr.  Briggs.  That  is  because  the  Statute  itself  bases  the  jurisdiction 
of  the  Court  in  all  cases  on  the  consent  of  the  parties. 

Now,  this  consent  may  be  by  a  special  agreement,  the  first  para¬ 
graph  of  article  86  of 'the  Statute.  Britain  and  France,  for  example, 
took  a  case  by  special  agreement.  They  drafted  it  for  that  purpose. 

The  second  paragraph  of  article  36  is  the  one  we  are  operating 
under  here;  a  state  deposits  a  declaration  in  advance  accepting 
•  consent. 

The  Chairman.  That  is  the  consent  that  you  referred  to? 

Mr.  Briggs.  Yes ;  that  is  the  acceptance. 

Senator  Lausghe.  May  I  interrupt  ?  Is  that  the  consent  that  would 
be  reflected  if  we  adopt  this  resolution? 

Mr.  Briggs.  Yes;  that  is  it. 

The  Chairman.  It  is  not  specific  consent  in  each  case. 

Mr.  Briggs.  No.  Actually,  there  is  a  voluntary  element  even  in 
compulsory  jurisdiction.  We  call  it  compulsory,  but  it  is  perhaps  mis¬ 
named  because  it  is  a  jurisdiction  which  is  consented  to. 

The  difference  is  we  consent  in  advance  to  be  sued  in  any  of  the  fol¬ 
lowing  types  of  situations,  and  the  other  one  we  consent  specifically 
to  a  particular  case. 

It  is  a  difference,  in  other  words,  between  agreeing  to  submit  a 
specific  case,  as  U.S.  nationals  in  Morocco,  or  merely  to  accept  juris¬ 
diction  in  case  we  are  sued  on  the  basis  or  our  previous  consent. 

The  Chairman.  Any  further  questions  ? 

Thank  you,  Professor. 

Mr.  Briggs.  I  appreciate  very  much  the  opportunity,  Mr.  Chair¬ 
man. 

The  Chairman.  Dr.  Briggs,  your  whole  statement  will  be  included 
in  the  record. 

Mr.  Briggs.  Thank  you. 

(The  prepared  statement  of  Mr.  Briggs  is  as  follows:) 

Statement  of  Herbert  W.  Briggs 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Herbert  W.  Briggs. 
S  am  professor  of  international  law,  Cornell  University,  Ithaca,  N.  Y.  I  am  editor 
in  chief  of  the  American  Journal  of  International  Law  and  president  of  the 
American  Society  of  International  Law. 

The  American  Society  of  International  Law,  which  has  about  2,700  members, 
has  a  policy  of  not  adopting  resolutions,  but  it  made  an  exception  to  that  policy 
on  April  27,  1046,  to  urge  acceptance  by  the  United  States  of  the  compulsory 
Jurisdiction  of  the  International  Court  of  Justice  “in  the  types  of  legal  disputes 
enumerated  in  article  36  of  the  statute  of  the  Court.’*  On  May  2, 1959,  the  society 
authorized  me  to  testify  before  this  committee  in  the  sense  of  its  recommendation 
“that  the  United  States  withdraw  its  reservations  to  the  acceptance  of  the 
optional  clause  of  the  statute  of  the  International  Court  of  Justice.” 

In  the  statement  which  follows  I  am  expressing  my  own  personal  views,  al¬ 
though  they  are  in  accord  with  the  Society’s  recommendations.  I  should  like  to 
comment  briefly  on  four  issues. 

1.  I  wish  to  give  my  unqualified  endorsement  to  what  I  regard  as  the  major 
purpose  of  Senate  Resolution  94,  namely,  withdrawal  of  the  Connally  amendment 
reservation  and  the  deposit  by  the  United  States  of  a  new  declaration  accepting 
the  compulsory  jurisdiction  of  the  International  Court  of  Justice  over  interna¬ 
tional  legal  disputes  without  such  a  reservation.  The  withdrawal  of  the  restric¬ 
tive  words  “as  determined  by  the  United  States”  appears  to  me  to  be  dictated  by 
experience  as  well  as  by  principle. 
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Dealing  first  with  principle,  I  find  the  reservation  of  “disputes  with  regard  to 
matters  Which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  of  America  as  determined  by  the  United  States  of  America’*  to  be  incom¬ 
patible  with  article  paragraph  6,  of  the  Court’s  own  statute,  according  to 
which :  “0.  In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction, 
the  matter  shall  be  settled  by  the  decision  of  the  Court.”  That  provision  of 
the  statute,  I  submit,  would  be  binding  on  the  United  States  in  any  case  in  which 
we  appeared  before  the  Court  even  in  the  absence  of  any  declaration  by  us 
accepting  compulsory  jurisdiction.  There  is  nothing  optional  about  article  36, 
paragraph  6 ;  it  is  a  part  of  the  treaty  we  have  accepted  by  becoming  a  member 
of  the  United  Nations  and  a  party  to  the  Court’s  statute.  In  this  light,  the 
Connally  amendment  reservation  appears  to  be  more  than  a  reservation  to  our 
declaration  accepting  compulsory  jurisdiction ;  it  can  be  viewed  as  an  invalid 
attempt  to  modify  unilaterally  the  terras*  of  a  treaty  to  which  the  United  States 
is  a  party. 

Another  Serious  objection  to  the  peremptory  domestic  jurisdiction  reservation 
is  its  discretionary  nature.  Because  We  reserve  the  right  to  let  the  Court  know 
when  it  may  take  jurisdiction  in  cases  brought  against  us,  some  judges  of  the 
Court  have  concluded  that  the  United  States  has  not  really  undertaken  an  obli¬ 
gation  to  accept  the  Court’s  compulsory  jurisdiction.  In  separate  opinions  in  the 
Xnterhandel  case,  they  concluded  that  the  invalidity  of  the  peremptory  domestic 
jurisdiction  reservation  nullified  the  entire  declaration  by  which  the  United  m 
States  purported  to  accept  the  Court’s  compulsory  jurisdiction. 

This  was  not  the  view  of  the  majority  of  the  Court  in  the  Tnterhahdel  case,  * 
nor  is  it  my  view.  The  trusted  States  has  brought  proceedings  before  the  Court 
as  applicant  in  seven  cases  and  has  appeared  as  respondent  four  times.  It  # 
has  invoked  its  declaration  accepting  compulsory  jurisdiction  both  as  plaintiff 
and  as  defendant.  If  doubts  still  persist  in  the  minds  of  some  judges  as  to 
the  validity  6f  the  U.S.  declaration  accepting  compulsory  jurisdiction,  it  is  time 
to  withdraw  the  self -judging  reservation. 

I  come  now  to  the  lessons  of  experience  and  wish  to  make  two  points :  First, 
that  the  peremptory  domestic  jurisdiction  reservation  has  not  served  us  effec¬ 
tively  in  practice ;  and  second,  that  it  is  potentially  more  dangerous  to  our  inter¬ 
ests  than  protective  thereof. 

The  United  States  has  invoked  the  peremptory  domestic  jurisdiction  reser¬ 
vation  on  two  occasions,  the  first  and  second  phases  of  the  Xnterhdndel  case  with 
Switzerland.  The  United  States  won  both  cases;  but  in  neither  case  did  the 
Court  give  effect  to  the  peremptory  domestic  jurisdiction  reservation  as  a  bar 
to  its  jurisdiction.  In  the  first  phase,  by  its  order  of  October  24,  1057,  the 
Court  rejected  the  Swiss  request  for  interim  measures  of  protection  for  lack  of 
urgency  rather  than  for  lack  of  jurisdiction  “as  determined  by  the  United 
States.”  In  the  second  phase,  in  its  judgment  of  March  21,  1059,  the  Court 
declined  to  regard  our  invocation  of  the  peremptory  domestic  jurisdiction  res¬ 
ervation  as  a  bar  to  its  jurisdiction  to  proceed  to  the  issue  of  the  admissibility 
of  the  Swiss  claim. 

The  conclusion  is  Inescapable  that  the  peremptory  domestic  jurisdiction  res¬ 
ervation  is  not  really  automatic.  Despite  our  invocation  of  the  reservation,  the 
Court  proceeded  to  decide  sub  silentio  the  jurisdictional  issues  relating  to 
interim  measures  of  protection  and  to  admissibility  without  either  giving  effect 
to,  or  considering  the  legal  validity  of,  our  reservation. 

The  potential  danger  to  U.S.  interests  of  maintaining  any  longer  the  per¬ 
emptory  domestic  jurisdiction  reservation  is  also  highlighted  by  the  lessons  of 
experience.  In  the  Norwegian  Loan $  case  in  1057,  the  Court  held  that  Norway, 
which  had  made  no  such  reservation,  was  entitled  on  the  basis  of  reciprocity  to 
invoke  the  French  peremptory  domestic  jurisdiction  reservation  which  had  been 
copied  without  debate  by  the  French  fronrt  the  Cofinally  reservation.  The  res¬ 
ervation  thus  became  a  boomerang  which  nonsuited  as  plaintiff  the  state  which 
had  envisaged  using  the  device  as  defendant.  This  may  help  to  explain  why 
France  withdrew  her  peremptory  domestic  jurisdiction  reservation  in  1059 
and  why  India  also  abandoned  it  in  her  declaration  of  1059. 

The  fact  that  the  self- judging  reservation  is  a  two-edged  weai>on  renders  the 
United  States  particularly  vulnerable.  The  United  States,  pursuant  to  Public 
Law  472,  80th  Congress,  has  concluded  at  least  10  economic  cooperation  agree¬ 
ments  with  foreign  countries.  Some  of  these  states  have  deposited  declarations 
pursuant  to  article  3fi(2)  of  the  Court’s  statute  accepting  the  compulsory  juris¬ 
diction  of  the  Court  and  some  have  not.  But  each  of  these  10  treaties  cori- 
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tains  a  clause  by  which  the  parties  agree  to  submit  to  the  decision  of  the 
International  Court  of  Justice  certain  claims  on  behalf  of  their  nationals  for 
injuries  arising  from  governmental  measures.  This  is  an  acceptance  of  com¬ 
pulsory  jurisdiction.  However,  each  of  these  treaties  contains  further  stipula¬ 
tions  limiting  such  acceptance  by  the  United  States  by  the  terms  and  conditions 
of  the  IJ.S.  declaration  of  1940  including  the  Connally  reservation.  This  means 
that  the  United  States  might  be  defeated  as  plaintiff  any  time  the  state  against 
whom  we  brought  the  claim  on  behalf  of  our  injured  national  invoked  our  own 
self-judging  reservation  against  us.  In  other  words,  our  reservation  potentially 
frustrates  clauses  of  u  whole  series  of  treaties  we  have  concluded. 

Reasons  of  principle  and  the  lessons  of  experience  strongly  suggest  the  with¬ 
drawal  of  the  words  “as  determined  by  the  United  States.” 

It  may  be  doubted  where  a  revised  U.S.  declaration  accepting  the  compulsory 
jurisdiction  of  the  Court  needs  to  contain  any  domestic  jurisdiction  reservation. 
Most  States  accepting  the  Court’s  compulsory  jurisdiction  have  not  made  such 
reservations.  The  reason  is,  as  expressed  by  Attorney  General  Rogers,  that  “the 
Court’s  statute  explicitly  limits  its  jurisdiction  to  international  legal  disputes. 
By  the  plain  terms  of  its  grant,  it  has  no  jurisdiction  over  domestic  matters.” 

In  any  case,  it  seems  desirable  to  leave  to  the  Court  the  determination  whether 
or  not  a  dispute  is  with  regard  to  a  matter  which,  according  to  international  law, 
falls  exclusively  within  the  domestic  jurisdiction  of  the  United  States. 

*  2.  The  second  issue  on  which  I  wish  to  comment  briefly  has  already  been  raised 
by  Assistant  Secretary  of  State  Macomber  in  his  report  to  Senator  Fulbright 

*  on  April  30,  1959  (cf.  Congressional  Record,  daily  edition,  Jan.  38,  1900,  p.  508), 
and  refers  to  the  words  “hereafter  arising”  found  in  Senate  Resolution  94,  page  2, 
lines  1  and  2. 

*  When  this  resolution  is  adopted,  it  will  require  the  deposit  of  a  new  declara¬ 
tion  of  acceptance  of  the  Court’s  compulsory  jurisdiction  and  the  words  “here¬ 
after  arising”  will  refer  to  the  dale  of  deposit  of  the  new  U.S.  declaration,  thus 
excluding  ratione  temporis  disputes  which  today  come  within  the  scope  of  the 
declaration  currently  in  force. 

There  are  two  possible  ways  of  avoiding  such  an  unreasonable  exclusion: 
either  delete  the  words  “hereafter  arising”  entirely,  or  substitute  for  them  the 
words  “arising  after  August  2,  1940.” 

The  reasons  for  excluding  a  dispute  from  the  operation  of  the  rule  of  law 
merely  because  it  arose  before  a  certain  date  are  not  obvious.  The  current 
declarations  of  10 1  states  contain  no  reservations  limiting  the  jurisdiction  of 
the  Court  ratione  temporis.  On  the  other  hand,  23 2  declarations  currently  in 
force  contain  such  reservations.  All  23  of  these  declarations  limit  acceptance 
of  the  Court’s  compulsory  jurisdiction  to  disputes  arising  after  a  certain  date, 
and  17®  contain  the  further  limitation  that  the  situations  or  facts  giving  rise 
to  the  dispute  must  also  be  subsequent  to  that  date.  The  exclusion  date  is  deter¬ 
mined  by  various  formulas,  frequently  the  date  of  entry  into  force  of  the  decla¬ 
ration  or  (in  case  of  renewals)  of  a  prior  declaration.  Apparently  only  France 
and  the  Union  of  South  Africa  today  follow  a  policy  of  excluding  from  each 
new  declaration  disputes  for  which  jurisdiction  had  been  accepted  under  the 
previous  declaration.  The  Netherlands  abandoned  such  a  practice  in  its  decla¬ 
ration  of  1956  and  put  the  exclusion  date  back  to  1921,  the  date  when  it  first 
accepted  the  compulsory  jurisdiction  of  the  Permanent  Court. 

It  seems  desirable  that  the  United  States  should  omit  the  reservation  ratione 
temporis  contained  in  the  words  “hereafter  arising.”  Under  the  condition  of 
reciprocity  which  the  Court  is  required  to  apply  between  the  parties  before  it* 
any  date  we  set  for  excluding  prior  disputes  can  be  used  against  us  to  defeat 
jurisdiction  when  we  are  plaintiffs.  If,  however,  reasons  are  thought  to  exist 
for  excluding  certain  past  disputes  from  the  operation  of  the  rule  of  law,  the 
new  declaration  should  at  least  accept  compulsory  jurisdiction  for  legal  disputes 
arising  after  August  2, 1946. 


*  Cambodia,  China,  Denmark,  Dominican  Republic,  Haiti,  Honduras,  Liechtenstein, 
Nicaragua,  Norway,  Panama,  Paraguay,  Philippines,  Portugal,  Switzerland,  Thailand, 

•Australia,*  Belgium,  Canada,  Columbia,  El  Salvador,  Finland,  France,  India,  Israel, 
Japan,  Liberia,  Luxembourg,  Mexico.  Netherlands,  New  Zealand,  Pakistan,  the  Sudan, 
Sweden,  Turkey,  Union  of  South  Africa,  United  Arab  Republic,  United  Kingdom,  and 
United  States. 

•Australia.  Belgium,  Canndn.  Colombia,  Finland,  France,  India,  Israel,  Japan*  Luxem¬ 
bourg,  Mexico,  New  Zealand,  the  Sudan,  Sweden,  Turkey,  Union  of  South  Africa,  and 
United  Kingdom. 
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3.  The  third  issue  I  shall  not  press;  but  I  would  merely  observe  that  exclu¬ 
sion  "a"  ( S.  lies,  94,  p.  2,  lines  10-13)  seems  to  serve  little  purpose.  Article  05  of 
the  United  Nations  Charter  provides  that — 

“Nothing:  in  the  present  charter  shall  prevent  members  of  the  United  Nations 
from  entrusting  the  solution  of  their  differences  to  other  tribunals  by  virtue 
of  agreements  already  in  existence  or  which  may  be  concluded  in  the  future.” 

If  the  parties  to  a  dispute  which  has  not  been  submitted  to  the  International 
Court  of  Justice  entrust  it  to  another  tribunal,  the  reservation  seems  unneces¬ 
sary.  If  the  parties  to  any  ease  of  which  the  Court  has  been  seized  agree  to  its 
discontinuance  in  order  to  submit  it  to  another  tribunal,  no  reservation  is  re¬ 
quired  for  this  purpose,  since,  by  article  08  of  the  Court’s  rules,  the  Court  “shall 
direct  the  removal  of  the  case  from  the  list.” 

4.  The  fourth  issue  on  which  I  wish  to  comment  relates  to  proviso  (c)  (S. 
Res.  0-4,  p.  2,  lines  17-20)  : 

“c.  disputes  arising  under  a  multilateral  treaty,  unless  (1)  all  parties  to  the 
treaty  affected  by  the  decision  are  also  parties  to  the  case  before  the  Court, 
or  (2)  the  United  States  specially  agrees  to  jurisdiction.” 

This  obscure  reservation  appears  either  to  contradict  our  acceptance  of  com¬ 
pulsory  jurisdiction  as  regards  multilateral  treaties;  or  to  establish  a  limitative 
condition  which  would  drastically  defeat  our  interest  in  encouraging  resort  to 
the  rule  of  law. 

To  the  extent  that  the  reservation  requires  under  (2)  (line  20,  p.  2,  S.  Res. 
04)  that  the  United  States  make  a  special  agreement  accepting  the  Court’s  juris¬ 
diction,  the  special  agreement  replaces  the  declaration  as  the  basis  of  the  Court’s 
jurisdiction.  The  reservation  contradicts  our  acceptance  of  compulsory  jurisdic¬ 
tion  (in  lines  1-3,  p.  2,  S.  Res.  04)  “in  all  legal  disputes  hereafter  arising  con¬ 
cerning — (a)  the  interpretation  of  a  treaty.”  We  are  limiting  compulsory  juris¬ 
diction  to  bilateral  treaties,  thereby  excluding  hundreds  of  the  most  important 
treaties  to  which  we  are  a  party. 

On  the  other  hand,  if  we  make  no  special  agreement,  we  appear  to  be  re¬ 
quiring  that  all  parties  to  the  treaty  affected  by  the  decision  become  codefendants 
with  us  before  we  accept  the  Court’s  jurisdiction.  Suppose  the  United  States  is 
sued  before  the  Court  over  the  interpi’etation  of  the  NATO  treaty  or  the  United 
Nations  Charter.  The  requirement  that  all  parties  to  those  treaties  must  become 
codefendants  with  us  would  erect  an  insuperable  barrier  to  the  jurisdiction  of 
the  Court.  Furthermore,  this  reservation  too  can  boomerang  against  us  if  we 
seek  to  bring  an  action  over  a  dispute  arising  under  a  multilateral  treaty.  The 
defendant  can  invoke  it. 

There  appears  to  he  no  problem  which  this  lamentable  reservation  solves.  No 
State — and  this  includes  the  United  States — is  hound  by  a  decision  of  the  Court 
in  a  case  to  which  it  is  not  a  party  (art.  59,  Court’s  Statute). 

The  only  effect  of  the  multilateral  treaty  reservation  Is  to  nullify  U.S.  ac¬ 
ceptance  of  compulsory  jurisdiction  in  regard  to  a  large  and  important  category 
of  cases  and  to  sterilize  the  rule  of  law. 

Although  the  major  purpose  of  the  Humphrey  resolution  is  to  effect  the  with¬ 
drawal  of  the  Connally  amendment  reservation,  it  would  seem  to  he  in  accord 
with  President  Eisenhower’s  stated  purpose  to  withdraw  the  multilateral  treaty 
reservation  before  urging  “similar  acceptance  of  the  Court's  jurisdiction  by  every 
member  of  the  United  Nations.” 

(The  following  letter  and  attachment  were  subsequently  received 
from  Mr.  Briggs  for  inclusion  in  the  record :) 

Cornell  University, 
Department  of  Government, 

Ithaca ,  NX,  January  29,  1960 . 

Senator  J.  W.  Fulrright, 

Chairman ,  Senate  Committee  on  Foreign  Relations ,  V.  S.  Senate, 

Washington ,  D.O. 

Dear  Senator  FtTLRRiOHTr  I  appreciate  very  much  the  opportunity  granted 
to  me  to  testify  before  the  Senate  Committee  on  Foreign  Relations  with  reference 
to  Senate  Resolution  94,  relating  to  the  recognition  of  the  jurisdiction  of  the 
International  Court  of  Justice. 

Referring  to  the  statement  appearing  on  page  4  of  the  mimeographed  copy 
of  my  testimony  that  the  United  States  has  concluded  at  least  19  economic 
cooperation  agreements  with  foreign  countries,  it  occurs  to  me  that  it  might  be 
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useful  to  insert  in  the  record  the  text  of  the  pertinent  article.  Article  IX  of  the 
Economic  Cooperation  Agreement  with  Sweden,  under  Public  Law  472,  80th 
Congress  (TIAS  1798)  signed  at  Stockholm,  July  8, 1948,  reads  in  part  as  follows : 

“ARTIOttf  IX 


“(Settlement  of  Claims  of  Nationals) 


“1.  The  Governments  of  the  United  States  of  America  and  Sweden  agree  to 
submit  to  the  decision  of  the  International  Court  of  Justice  any  claim  espoused 
by  either  Government  on  behalf  of  one  of  its  nationals  against  the  other  Govern¬ 
ment  for  compensation  for  damage  arising  as  a  consequence  of  governmental 
measures  (other  than  measures  concerning  enemy  property  or  interests)  taken 
after  April  8,  1948,  by  the  other  Government  and  affecting  property  or  interests 
of  such  national,  including  contracts  with  or  concessions  granted  by  duly 
authorized  authorities  of  such  other  Government.  It  is  understood  that  the 
undertaking  of  each  Government  in  respect  of  claims  espoused  by  the  other 
Government  pursuant  to  this  paragraph  is  made  in  the  case  of  each  Government 
under  the  authority  of  and  is  limited  by  the  terms  hnd  conditions  of  such 
effective  recognition  as  it  has  heretofore  given  to  the  compulsory  jurisdiction  of 
the  International  Court  of  Justice  under  article  86  of  the  statute  of  the  Court. 


(TIAS  1598)  The  provisions  of  this  paragraph  shall  be  in  all  respects  without 
prejudice  to  other  rights  of  access,  if  any,  of  either  Government  to  the  Inter¬ 
national  Court  of  Justice  or  to  the  espousal  and  presentation  of  claims  based 
upon  alleged  violations  by  either  Government  of  rights  and  duties  arising  under 
treaties,  agreements  or  principles  of  international  law.”  *  *  * 

The  phraseology  of  this  treaty  is  typical  of  that  contained  in  treaties  with 
China,  France,  Belgium,  Netherlands,  Norway,  Denmark,  United  Kingdom, 
Luxembourg,  Turkey,  Portugal,  and  Israel.  In  treaties  with  the  following 
countries,  the  phraseology  is  somewhat  varied:  Italy,  Iceland,  Austria,  Greece, 
Ireland,  Jordan,  Spain. 

It  is  my  opinion  that  if  we  sued  any  one  of  these  states  on  behalf  of  our 
nationals,  we  would  have  provided  them  gratuitously  with  a  defense  under  the 
Connally  reservation  amendment  which  would  not  otherwise  be  available  to  them. 

I  am  enclosing  a  copy  of  Resolution  I  on  the  compulsory  jurisdiction  of  In¬ 
ternational  courts  and  tribunals  which  was  unahimously  adopted  by  the  Insti¬ 
tute  of  International  Law  at  its  Neuchatel  session  on  September  11,  1959.  Al¬ 
though  the  Institute  is  composed  predominantly  of  persons  who  are  not  citizens 
of  the  United  States,  it  is  a  distinguished  body  of  international  lawyers,  in¬ 
cluding  judges  on  the  International  Court  of  Justice,  legal  advisers  of  foreign 
offices,  jurists  who  have  practiced  before  the  Court  and  professors  of  inter¬ 
national  law,  and  the  resolution  is  expressive  of  the  attitude  of  these  men 
toward  the  self-judging  reservation. 

I  shall  leave  to  your  judgment  the  question  of  whether  it  would  be  appropriate 
to  attach  these  materials  to  my  testimony  as  an  annex. 

With  my  appreciation  for  the  courtesy  extended  to  me  by  you  and  the  mem¬ 
bers  of  the  committee, 


Sincerely  yours, 


Herbert  W.  Bttiods, 
Professor  of  International  Law. 


Resolution  and  Vceu  Adopted  by  the  Institute  of  International  Law  at  its  Session 
at  Neuchatel  (3-12  September  1959) 

L  Compulsory  Jurisdiction  of  International  Courts  and  Tribunals 
(24th  Commission) 

The  Institute  of  International  Law, 

Having  examined  the  present  situation  as  regards  the  compulsory  jurisdiction 
of  international  courts  and  arbitral  tribunals ; 

Convinced  that  the  maintenance  of  justice  by  submission  to  law  through  ac¬ 
ceptance  of  recourse  to  international  courts  and  arbitral  tribunals  is  an  essential 
complement  to  the  renunciation  of  recourse  to  force  in  international  relations; 

Considering  that  more  general  acceptance  of  compulsory  jurisdiction  would  he 
on  important  contribution  to  respect  for  law  and  noting  with  concern  that  at 
the  present  time  the  development  of  such  jurisdiction  lags  seriously  behind  the 
needs  of  a  satisfactory  administration  of  international  justice ; 
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Recognising  the  importance  of  confidence  as  a  factor  in  the  wider  acceptance 
of  international  jurisdiction; 

Considering  it  essential  that  Article  36,  paragraph  2,  of  the  Statute  of  the 
International  Court  of  Justice  should  remain  an  effective  means  for  securing 
progressively  more  general  acceptance  of  the  compulsory  jurisdiction  of  the 
Court ; 

Recalling  the  Resolutions  concerning  the  principle  of  compulsory  jurisdiction 
adopted  by  the  Institute  in  1877,  1904,  1921,  1936,  1937,  1954,  1956  and  1957* 
and  enumerated  in  the  Annex  to  the  present  Resolution,  and  in  particular  the 
veeu  concerning  the  reservation  in  respect  of  matters  of  domestic  jurisdiction 
adopted  at  Aix-en-Provence  in  1954  and  the  Resolution  concerning  a  model  clause 
conferring  compulsory  jurisdiction  on  the  International  Court  of  Justice  for 
inclusion  in  conventions  adopted  at  Granada  in  1956 ; 

Adopts  the  following  Resolutions; 

1.  In  an  international  community  the  members  of  which  have  renounced 
recourse  to  force  and  undertaken  by  the  Charter  of  tlie  United  Nations  to 
settle  their  international  disputes  by  peaceful  means  in  such  a  manner  that 
international  peace  and  security,  and  justice,  are  not  endangered,  recourse  to 
tbe  International  Court  of  Justice  or  to  another  international  court  or  arbitral 
tribunal  constitutes  a  normal  method  of  settlement  of  legal  disputes  as  defined 
in  Article  36,  paragraph  2,  of  the  Statute  of  the  International  Court  of  Justice, 

Consequently,  recourse  to  the  International  Court  of  Justice  or  to  another 
international  court  or  arbitral  tribunal  can  never  be  regarded  as  an  unfriendly 
act  towards  the  respondent  State. 

2.  It  is  of  the  highest  importance  that  engagements  to  accept  the  jurisdiction 
of  the  International  Court  of  Justice  undertaken  by  States  should  be  effective 
in  character  and  should  not  be  illusory.  In  particular,  States  which  accept  the 
compulsory  jurisdiction  of  the  Court  in  virtue  of  Article  36,  paragraph  2,  of  the 
Statute  should  do  so  in  precise  terms  which  respect  the  right  of  the  Court  to  set¬ 
tle  any  dispute  concerning  its  own  jurisdiction  in  accordance  with  the  Statute 
and  do  not  permit  States  to  elude  their  submission  to  international  jurisdiction. 

It  is  highly  desirable  that  States  having  excluded  from  their  acceptance  of  the 
compulsory  jurisdiction  of  the  International  Court  of  Justice  in  virtue  of  Article 
36,  paragraph  2,  of  the  Statute  of  the  Court  matters  which  are  essentially  within 
their  domestic  jurisdiction  as  determined  by  their  own  government,  or  having 
made  similar  reservations,  should  withdraw  such  reservations  having  regard  to 
the  judgments  given  and  opinions  expressed  in  the  Norwegian  Loans  and  Inter - 
handel  Cases  and  to  the  risk  to  which  they  expose  themselves  that  other  States 
may  invoke  such  reservations  against  them. 

3.  In  order  to  maintain  the  effectiveness  of  the  engagements  undertaken,  it  is 
highly  desirable  that  declarations  accepting  the  jurisdiction  of  the  International 
Court  of  Justice  in  virtue  of  Article  36,  paragraph  2,  of  the  Statute  of  the  Court 
should  be  valid  for  a  period  which,  in  principle,  should  not'be  less  than  five 
years.  Such  declarations  should  also  provide  that  on  the  expiration  of  each 
such  period  they  will,  unless  notice  of  denunciation  is  given  not  less  than  twelve 
months  before  the  expiration  of  the  current  period,  be  tacitly  renewed  for  a  new 
period  of  not  less  than  five  years. 

4.  With  a  view  to  ensuring  the  effective  application  of  general  conventions,  it 
is  important  to  maintain  and  develop  the  practice  of  inserting  in  such  conven¬ 
tions  a  clause,  binding  on  all  the  parties,  which  makes  it  possible  to  submit  dis¬ 
putes  relating  to  the  interpretation  or  application  of  the  convention  either  to 
the  Internaitonal  Court  of  Justice  by  unilateral  application  or  to  another  interna¬ 
tional  court  or  arbitral  tribunal ;  this  clause  might  be  based  on  the  provisions  of 
the  Resolution  concerning  a  model  clause  conferring  compulsory  jurisdiction  on 
the  International  Court  of  Justice  for  inclusion  in  conventions  adopted  by  the 
Institute  in  1956. 

5.  In  the  interest  of  world  economic  development  it  is  desirable  that  economic 
and  financial  agreements  concerning  development  schemes,  whether  concluded 
between  States  or  concluded  with  States  by  international  organisations  or  inter¬ 
national  public  corporations,  should  contain  a  clause  conferring  on  the  Inter¬ 
national  Court  of  Justice  (so  far  as  the  Statute  of  the  Court  allows)  or  on 
another  appropriate  international  court  or  arbitral  tribunal  compulsory  juris¬ 
diction  in  any  dispute  relating  to  their  interpretation  or  application. 

6.  Without  prejudice  to  the  possibility  of  international  remedies  being  made 
available  directly  to  private  parties,  certain  economic  and  financial  agreements 
between  States  could  usefully  contain  a  general  provision  for  compulsory  juris* 
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diction  in  respect  of  claims  brought  by  one  of  the  States  concerned  (either  act¬ 
ing  on  its  own  behalf  or  espousing  a  claim  on  behalf  of  one  of  its  nationals) 
against  one  of  the  other  States  concerned. 

Vceu 


The  Institute  of  International  Law 

Draws  the  attention 'of  institutions  responsible  for  legal  education,  of  pro¬ 
fessional  bodies  of  jurists  and  legal  practitioners,  and  of  all  those  engaged  in 
the  publication  of  judicial  decisions  to  the  need  for  strengthening  the  con¬ 
fidence  of  peoples  and  governments  in  international  adjudication  by  promoting 
wider  and  more  thorough  knowledge  of  the  working  and  decisions  of  the  Inter¬ 
national  Court  of  Justice  and  other  international  courts  and  arbitral  tribunals; 
and 

Expresses  the  hope  that  public  and  private  bodies,  both  national  and  inter¬ 
national,  will  consider  what  measures  should  be  taken  to  promote  wider  dif¬ 
fusion  of  the  decisions  of  international  courts  and  tribunals  among  jurists  and 
legal  practitioners. 

(11  September  1059.) 

ANNEX 

1*  Resolutions  and  Voeu  of  the  Institute  on  the  Principle  of  Compulsory 

Jurisdiction 

1.  Resolution  on  the  compromis  clause  to  be  inserted  in  treaties  (12  September 
1877,  Zurich  Session) 

Tableau  gtindral 1  No.  45,  p.  145 ;  Annuaire  2  (1878),  p.  160. 

2.  Resolution  on  recourse  to  the  Permanent  Court  of  Arbitration  (26  Septem¬ 
ber  1904,  Edinburgh  Session) 

Tableau  gtntral  No.  46a,  pp.  145, 146 ;  Annuaire  20  (1904) ,  p.  210. 

8.  Resolution  on  signature  of  the  optional  clause  of  the  Permanent  Court  of 
International  Justice  (6  October  1021,  Rome  Session) 

Tableau  gtn&ral  No.  52,  pp.  159, 160;  Annuaire  28  (1921),  pp.  201,  202. 

4.  Resolution  on  the  extension  of  compulsory  arbitration  (14  October  1929, 
New  York  Session) 

Tableau  gtintiral  No.  46b,  pp.  146, 147 ;  Annuaire  85  (1929),  II,  pp.  303,  304. 

5.  Resolution  on  the  jurisdictional  clause  in  conventions  of  international 
unions,  notably  those  relating  to  industrial  property  and  literary  and 
artistic  property  (24  April  1936,  Brussels  Session) 

Tableau  gtntral  No.  88,  pp.  273-276;  Annuaire  39  (1936),  II,  pp.  805-310. 

6.  Resolution  on  the  legal  nature  of  advisory  opinions  of  the  Permanent  Court 
of  International  Justice  and  on  their  value  and  significance  in  international 
law  (3  September  1937,  Luxembourg  Session.) 

Tableau  gtntiral  No.  55,  pp.  162,  163;  Annuaire  40  (1937),  pp.  272,  273. 

7.  Voeu  concerning  the  reservation  in  respect  of  matters  of  domestic  jurisdic¬ 
tion  (29  April  1954,  Aix-en-Provence  Session) 

Tableau  g6n6ral  No.  2b,  p.  4 ;  Annuaire  45  (1954) ,  II,  p.  293. 

8.  Resolution  concerning  a  model  clause  conferring  compulsory  jurisdiction  on 
the  International  Court  of  Justice  for  inclusion  in  conventions  (17  April  1956, 
Granada  Session) 

Tableau  g6n4ral  No.  53),  pp.  160,  161;  Annuaire  46  (3956),  pp.  360-362. 

9.  Resolution  on  judicial  redress  against  decisions  of  international 
organizations  (25  September  1957,  Amsterdam  Session) 

Annuaire  47  ( 1957) ,  II,  pp.  476-479. 

2.  Voeu  concerning  the  Reservation  in  Respect  of  Matters  of  Domestic 

Jurisdiction 

(29  April  1954;  Aix-en-Provence  Session) 

The  Institute  of  International  Law  expresses  the  hope  that  States  which  In¬ 
clude  in  their  declarations  accepting  the  compulsory  jurisdiction  of  the  Inter¬ 
national  Court  of  Justice  a  reservation  in  respect  of  matters  of  domestic  juris- 


*  Tableau  genital  dea  RSsolutiona  ( 187$~195e)t  Bale,  1957. 
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diction  will  leave  it  to  tlie  Court  to  decide  in  each  particular  case  whether  the 
reservation  is  applicable, 

3.  Resolution  concerning  a  Model  Clause  Conferring  Compulsory  Jurisdiction  or* 
the  International  Court  of  Justice  fm*  Inclusion  in  Conventions 

(17  April  1956;  Granada  Session) 

I. 


The  Institute  of  International  Law  recommends  that  governments  and  inter- 
national  organisations  should,  when  drafting  multilateral  or  bilateral  interna¬ 
tional  conventions,  include  therein  a  clause  conferring  compulsory  jurisdiction 
on  the  International  Court  of  Justice  in  any  dispute  relating  to  the  interpretation 
or  application  of  the  convention. 


This  clause  might  be  in  the  following  terms : 

“Any  dispute  relating  to  the  interpretation  or  application  of  this  conven¬ 
tion  shall  be  subject  to  the  compulsory  jurisdiction  of  the  International 
Court  of  Justice,  which  may  be  seised  of  the  matter  by  unilateral  applica¬ 
tion  by  any  party  to  the  dispute.” 


Ill, 


If  the  convention  provides  for  a  special  procedure  for  the  examination  of 
questions  relating  toJJts  interpretation  or  application,  it  would  be  appropriate  to 
add  to  the  provision  establishing  guch  a  procedure  a  clause  in  the  following 
terms;  ^ 

“Any  dispute  relating  to  the  interpretation  or  application  of  this  convention 
which  has  not  been  settled  by  means  of  the  procedure  provided  for  (in  the  pre¬ 
ceding  article  or  in  article  X,  as  tpe  case  tmy  be)  shall  be  subject  to  the  com¬ 
pulsory/ jurisdiction  of  the  International  Coujrfc  of  Justice  which  may  be  seised 
of  the  matter  by  unilateral  application  by  any  party  to  the  dispute.” 


1^  If  the  convention  contains  a  provision  for  the  settlement  by  arbitration  of 
disputes  relating  to  its  idtorprefcation  or  application*  it  is  desirable  that  this 
provision  should  be  suppian^ehted  by  a  clause  In  the  following  terms : 

dlf  the  arbitration  pr^vldfed  for  in  article  X  has  pot  resulted:  in  a  decision 
settling  the  dispute  relating  to  interpretation  or  application  of  this  convention, 
any  party  to  the  dispute  may  subjhft  if  unilateral  application5  to  the  Inter¬ 
national  Court\of  Justice*”  :  /  -  * 

2.  If  the  convention  contains  a  provision  tor  the  submission  to  a  procedure 
of  conciliation  of  disputes  relating  to  it#  interpretation  or  application,  the  juris¬ 
dictional  clause  set  forth  in  paragraph  I  ,  should  be  supplemented  by  a  clause 
indicating  under  what  conditions  and  aftdr  what  period  of  tinse  failure  of  the 
conciliation  procedure  entitles  any  party  to:  the  dispute  to  submit  it  to  the  Inter- 
national  Court  of  Justice.  \  \  / 

V.  ^  \  Y,  '•  ./ 

If  It  is  desired  to  include  in  a  convention  granting  copifmlsory  jurisdiction  to 
the  Court  a  provision  making  any  judgment  relating  to  the  interpretation  of 
the  convention  given  by  the  International  Court  of  Justice  binding  on  all  parties 
to  the  convention,  sueh.a  provision  might  be  in  following  terms ; 

“The  High  Contracting  Parties  agree  that  if  one  or  more  States  Submit  to 
the  Court  an  application  for  the  Ixiterpretation  of  a  provision  of  this  convention 
the  decision  given  by  the  Court  shall  be  binding  upon  all  the  parties  to  the 
Convention,  whether  or  not  they  have  exercised  the  right  of  intervention  ac¬ 
corded  to  them  by  the  Statute  of  the  Court.” 

The  Chairman.  The  nest  witness  is  Mr,  Kobert  H,  Kelley  of 
Houston,  Tex,  Is  he  here  ? 
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STATEMENT  OF  K0BEBT  H.  KELLEY,  ATTORNEY  AT  LAW, 
HOUSTON,  TEX, 

The  Chairman.  Mr.  Kelley,  we  are  very  glad  to  have  you.  Do 
you  have  a  prepared  statement? 

Mr.  Kelley.  I  have,  sir,  and  I  have  given  copies  of  it  to  the  clerk. 

The  Chairman.  That  is  fine.  Thank  you  very  much.  The  com¬ 
plete  statement  will  be  included  in  our  record. 

Would  you  summarize  for  us  ? 

BACKGROUND  OF  WITNESS 

Mr.  Kelley.  I  would  like  first  to  read  the  introductory  part  of  it 
describing  something  about  myself. 

The  Chairman.  All  right. 

Mr.  Kelley.  My  name  is  Robert  IT.  Kelley.  I  am  a  practicing  at¬ 
torney  at  law,  residing  and  having  offices  in  Houston,  Tex.  I  was 
born  in  Houston,  and  have  practiced  law  there  since  the  summer  of 
1010. 

I  am  a  citizen  of  the  United  States  and  a  member  of  the  bars  of 
the  Supreme  Court  of  the  United  States,  the  Court  of  Appeals  for  the 
Fifth  Circuit,  the  U.S.  District  Court  for  the  Southern  District  of 
Texas,  and  of  the  Supreme  Court  of  Texas. 

I  received  an  A.B.  degree  from  the  Catholic  University  of  America, 
and  in  1958  the  honorary  degree  of  doctor  of  laws  from  the  same  in¬ 
stitution.  From  the  University  of  Texas  in  1910 1  received  the  degree 
of  LL.  R. 

I  am  also  a  member  of  the  Sons  of  the  American  Revolution  and 
the  Society  of  the  Ark  and  the  Dove,  which  latter  is  composed  of  the 
lineal  descendents  of  the  first  colonists  of  Maryland  who,  in  1634, 
came  to  this  country  on  those  ships. 

lam  not  and  never  have  been  a  member  of  the  Communist  Party, 
and  have  no  need  of  the  fifth  amendment 

I  am  opposed  to  Senate  Resolution  94  for  the  reasons  stated  in  this 
statement. 

The  Chairman.  Thank  you  very  much,  Now,  would  you  sum¬ 
marize  those  reasons  for  the  benefit  of  the  committee,  sir. 

RESOLUTION  ADOPTED  BY  STATE  BAH  OF  TEXAS 

Mr.  Kelley.  In  the  first  place,  Mr.  Chairman,  I  have  included  in 
here  a  copy  of  the  resolution  adopted  on  the  4th  of  July  last  by  the 
State  Bar  of  Texas  opposing  this  resolution.  That  resolution  was 
adopted,  first,  in  the  committee  on  resolutions,  and  later  it  was 
adopted  on  recommendation  of  that  committee  by  the  general  assem¬ 
bly  of  the  State  Bar  of  Texas. 

There  was  very  little  opposition  to  it  in  point  of  numbers.  One  of 
the  chief  complaints  made  before  the  general  assembly  was  that  the 
proponents  of  the  resolution  in  appearing  before  the  resolutions  com¬ 
mittee  had  come  with  books  under  their  arms  as  though  a  man  could 
discuss  this  kind  of  thing  adequately  and  intelligently  without  having 
reference  to  some  books  such  as  the  Charter  of  the  United  Nations, 
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JUDGES  OF  THE  INTERNATIONAL  COURT 

Now,  I  have  referred  in  here,  first  of  all,  to  the  fact  that  there  are  15 
judges  on  this  Court,  of  whom  only  one  is  a  national  of  the  United 
States,  and  you  cannot  have  more  than  one,  that  they  are  from  various 
countries:  the  United  States,  Egypt,  Nationalist  China,  Australia, 
Greece,  Poland,  France,  Mexico,  Panama,  Britain,  Argentina,  Uru¬ 
guay,  Norway,  Pakistan,  and  Soviet  Russia. 

I  refer  next  to  the  fact  that  in  10  or  11  years,  since  the  Court  has 
been  in  existence,  it  has  only  decided  about  10  or  11  cases  all  together. 
The  job  is  a  sinecure.  It  is  a  9~year  job,  subject  to  reelection,  with  a 
tax-free  salary  of  about  $21,000  a  year,  with  diplomatic  privileges 
and  immunities  and  certain  other  tax-free  allowances. 

COURT  SITTING  IN  “CHAMBERS” 

Now,  one  of  the  gimmicks  in  it  is  that  this  Court  may  sit  not  only 
en  banc  with  15  members,  but  may  also  sit  in  what  the  Statute  of  the 
Court  calls  “chambers.”  We  would  call  them  divisions  in  this  coun¬ 
try,  in  “chambers”  of  three  or  more  members  of  the  Court,  and  any 
case  decided  by  one  of  these  chambers  is  stated  by  the  Statute  of  the 
Court  to  have  the  same  force  as  the  unanimous  decision  of  the  entire 
Court. 

Now,  who  would  sit  in  any  case  in  which  we  might  be  involved  is 
a  matter  over  which  we  would  have  no  control. 

In  the  case  of  the  Panama  Canal,  for  instance,  there  might  be  a 
chamber  composed  solely  of  Latin  American  judges.  What  they 
would  do,  I  would  not  be  brave  enough  to  forecast,  or  you  might  have 
the  man  from  Poland  and  the  man  from  Pakistan  and  the  man  from 
the  United  Arab  Republic.  I  do  not  know  how  they  would  vote; 
neither  does  anybody  else. 

SELECTION  OF  JUDGES  OF  INTERNATIONAL  COURT 

I  refer  then  to  the  fact  that  the  special  provisions  about  these  judges 
are  that  they  are  nominated  by  governments,  that  they  can  be  dis¬ 
missed  by  only  the  unanimous  vote  of  their  colleagues,  and  I  do  not 
suppose  any  of  them  would  be  disposed  to  start  that  kind  of  a  game 
of  musical  chairs;  that  on  the  expiration  of  these  9-vear  terms,  a 
judge  can  be  renominated  only  in  the  same  way  that  he  was  in  the 
first  instance ;  that  he  does  not  take  any  oath ;  and  that  he  is  bound 
to  follow  no  certain  rule  of  decision,  which  is  the  point  that  Senator 
Hickenlooper  was  driving  at  a  while  ago. 

You  talk  about  the  rule  of  law  and  in  the  Texas  Assembly  one 
gentleman  said,  “what  law?”  Where  are  we  going  to  find  it?  Is  it 
written  ?  No,  it  is  not. 

The  judgment  is  final  and  nonappealable  when  rendered  by  this 
Court,  and  these  judges  are  not  angels  but  they  are  human  beings  and 
if  they  got  this  kind  of  a  sinecure,  they  would  probably  listen 
very  carefully  to  the  instructions  they  get  from  their  own  govern¬ 
ments  if  they  want  to  be  reappointed. 

All  these  courts  that  I  know  of  have  been  subject  to  very  serious 
criticism  from  time  to  time.  The  first  serious  criticism  of  the  Supremo 
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Court  of  the  United  States  arose  out  of  its  decision  in  Chisholm  v. 
Georgia,  and  resulted  very  promptly  in  the  11th  amendment  to  'he 
Constitution,  saying  that  a  citizen  of  one  State  could  not  sue  another 
State  in  the  Supreme  Court  of  the  United  States.  And  the  Supreme 
Court  of  the  United  States,  as  you  gentlemen  know  very  well,  is  being 
criticized  from  day  to  day  by  its  decisions,  and  they  are  not  very 
stable  in  what  they  do,  either,  because  in  the  case  of  Reid  against 
Covert,  which  involved  General  Kreuger’s  daughter,  within  a  12- 
month  period,  lacking  a  few  days,  they  decided  in  Reid  against  Covert 
one  way  and  then  before  the  expiration  of  the  year  they  turned 
around  and  decided  it  in  another  way  because,  in  a  fiye-to-four  split 
of  the  Court,  one  man  moved  over  and  the  case  was  decided  in  exactly 
the  opposite  direction. 

Now,  I  do  not  know  of  any  reason  why  this  Court  could  not  do  it 
itself. 

ISSUES  INVOLVING  THE  PANAMA  CANAL 

Now,  in  the  case  of  the  Panama  Canal,  I  do  not  know  what  the 
words  “can  be  held  against  the  United  States” — if  a  suit  should  be 
brought  against  it  by  either  Panama  or  Colombia — I  do  not  know 
what  that  would  be.  It  has  been  claimed  by  some  that  President 
Theodore  Roosevelt  practically  held  them  up  at  the  point  of  a  few 
guns  on  some  ships  he  sent  down  there  and  set  up  the  Republic  of 
Panama,  which  was  then  a  small  band  of  revolutionaries,  and  then 
made  a  trade  with  the  revolutionary  government  of  Panama.  Now, 
that  mi glit  be  held  to  have  been  an  international  fraud. 

Now,  the  charter  of  the  United  Nations  refers  especially  in  articles 
41  and  48,  to  the  provisions  for  armed  force  to  carry  out  the  decrees 
or  orders  of  the  United  Nations  of  which  the  Court  is  the  judicial 
organ. 

Now.  it  has  been  asserted  here  this  morning  that  we  have  a  veto 
in  the  Security  Council,  which  is  necessary  to  bring  this  armed  force 
into  realization,  but  at  the  same  time  they  have  practically  said  that 
iwe  would  not  dare  to  invoke  that  veto  because  thereby  we  would  be 
involved  in  abandoning  the  so-called  rule  of  law  even  more  than  by 
insisting  on  our  present  reservation. 

If  armed  force  should  be  brought  into  existence  against  us  as  far 
as  the  Panama  Canal  is  concerned,  we  would  have  to  abandon  the 
slogan  “world  peace  through  law”  and  say,  in  effect,  “Come  and  get  it.” 
And  I  would  be  in  favor  of  doing  that,  if  necessary. 

Now,  it  has  also  been  said  by  some  of  the  advocates  of  this  movement 
that  if  we  will  abandon  our  reservations,  maybe,  sometime,  somehow, 
some  of  these  other  nations  will  abandon  theirs.  Maybe  the  Com¬ 
munist  nations  will  come  in  and  submit  themselves  completely  to  the 
so-called  compulsory  jurisdiction  of  the  International  Court.  I  doubt 
if  the  Communist  nations  are  that  naive  and  I  hope  we  will  not  be. 

QUESTION  OF  DISTINCTION  BETWEEN  DOMESTIC  AND  FOREIGN  AFFAIRS 

Now,  I  think  it  was  Senator  Wilev  who  referred  to  this  pamphlet 
of  the  State  Department  in  which  the  statement  was  made : 

There  is  no  longer  any  real  distinction  between  “domestic”  and  “foreign” 
affairs. 
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Senator  Lausoiie.  From  what  page  are  you  reading  ? 

Mr,  Kelley.  Page  11  of  my  statement,  Senator.  That  was  in  State 
Department  Publication  No.  3072,  General  Foreign  Policy  Series  26, 
entitled  “Our  Foreign  Policy,”  released  September  1050,  and  that 
statement  which  I  quoted  was  in  the  opening  paragraph  of  that 
pamphlet. 

Now,  if  we  release  our  power  to  determine  unilaterally  that  some¬ 
thing  is  within  our  domestic  jurisdiction,  and  leave  that  to  the  Court, 
the  adversary  would  come  in  and  say  here,  “Your  own  State  Depart¬ 
ment  has  said  there  is  not  any  such  thing  as  your  domestic  affairs. 
You  do  not  have  any.  The  Court  has  jurisdiction.” 

Now,  if  we  go  in  here  like  this,  we  are  laying  ourselves  liable  to 
having  this  International  Court,  in  substance^  and  by  its  adjudica¬ 
tions,  amend  the  Constitution  which  under  its  own  terms  can  be 
amended  only  by  the  States  of  the  Union. 

Now,  I  also  advert  in  here  to  the  fact  that  the  advocates  of  this 
movement  do  not  refer,  although  Secretary  Ilerter  did  this  morning, 
to  the  matter  of  settling  international  disputes  by  arbitration.  Be¬ 
ginning  with  the  arbitrations  under  the  Jay  Treaty  of  1794,  which 
came  right  after  our  Treaty  of  Peace  with  Great  Britain,  it  is  said 
that  those  arbitrations  disposed  of  more  than  500  claims.  A  more 
recent  one  involved  the  controversy  between  Canada  and  the  United 
States,  In  that  case  some  of  you  gentlemen  may  remember  that  it 
was  arbitrated  by  two  arbitrators,  one  selected  by  Canada,  who  was 
the  Chief  Justice  of  the  Supreme  Court  of  the  Dominion.  The  other 
one  was  Mr.  Justice  Yan  Devanter  of  our  own  Supreme  Court.  Their 
decision  was  unanimous,  and  upheld  the  contention  of  the  United 
States. 

The  Chairman,  Mr.  Kelley,  your  time  is  about  up. 

Mr.  Kelley.  X  thought  I  was  trying  to  reply  to  you.  I  am  per¬ 
fectly  willing,  Senator,  to  let  this  statement  stand  for  what  it  is. 

The  Chairman,  All  right.  We  will  receive  your  statement,  and  we 
will  ask  some  questions. 

EXCERPT  FROM  DEPARTMENT  OF  STATE  PUBLICATION 

(The  excerpt  from  Department  of  State  Publication  3972,  entitled 
“Our  Foreign  Policy,”  released  September  1950,  and  directed  by  the 
chairman  to  be  copied  into  the  record  (see  p.  96) ,  is  as  follows :) 

Ouu  Foreign  Policy 

Its  Roots 

There  is  no  longer  any  real  distinction  between  “domestic”  and  “foreign” 
affairs. 

Practically  everything  we  do,  the  way  we  tax  and  spend  our  national  income, 
the  way  we  run  our  public  and  private  business,  the  way  we  settle  the  differences 
among  ourselves  and  with  other  nations,  what  we  say  in  our  newspapers,  over 
the  air  and  on  public  platforms,  our  attitudes  toward  each  other  and  toward 
other  peoples-— all  these  things  affect  not  only  our  security  and  well-being  at 
home,  but  also  our  influence  abroad. 

All  these  things  go  into  the  making  of  the  character,  the  personality  and  the 
reputation  of  the  United  States.  Out  of  all  these  things  grow  the  foreign  policies 
of  the  United  States. 

Policies  are  an  expression  of  the  national  interests. 

That  is  a  way  of  saying  that  our  policies  reflect  what  we  are  and  what  we  want 

During  the  175  years  ginee  we  became  a  nation,  our  national  interests  have 
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changed  in  some  ways,  but  their  general  character  has  remained  constant. 
Here  are  some  of  the  values  that  have  persisted  all  through  our  history : 

We  are  an  independent  nation  and  we  want  to  keep  our  independence. 

We  attach  the  highest  importance  to  individual  freedom,  and  we  mean  to  keep 
our  freedom. 

We  are  a  peaceful  people,  and  we  want  to  get  rid  of  wars  and  the  threat  of 
wars. 

We  have  a  comparatiyely  high  standard  of  living.  We  want  to  raise  the 
standard  so  that  everyone  in  the  United  States  will  eventually  have  a  chance 
to  earn  a  decent  and  secure  living. 

We  are  a  friendly  people.  We  have  no  traditional  “enemies,1 ”  and  we  want  to 
be  on  good  terms  with  every  other  people. 

These  are  the  things  on  which  Americans,  with  all  their  different  points  of  view, 
are  most  likely  to  agree. 

It  is  the  job  of  the  Government,  as  the  agent  of  the  people,  to  promote  these 
national  interests. 

The  Federal  Government,  as  the  agent  of  the  people,  continually  has  hard 
choices  to  make.  It  is  the  job  of  the  Government,  as  the  agent  of  all  the  people, 
to  try  to  harmonize  group  and  sectional  interests  on  the  one  hand  with  national 
interests  on  the  other. 

There  has  never  been  a  time  in  our  history  w'hen  we  could  go  about  the  busi¬ 
ness  of  promoting  our  national  interests  free  from  the  threat  of  destructive  forces. 
Some  of  these  forces  are  inside  the  country.  They  stem  from  groups  that  oppose 
the  national  interests.  Some  Americans  have  a  view  of  life  that  conflicts  with 
the  basic  propositions  on  which  our  democracy  was  founded.  Some  try  to  profit 
at  the  expense  of  the  freedom  or  well-being  of  others. 

Some  hostile  forces  have  been  outside  our  country.  They  have  come  from 
nations  or  ruling  groups  bent  on  waging  military  or  economic  war  or  on  domi¬ 
nating  other  nations. 

To  deal  with  these  forces,  the  American  people  have  had  to  subordinate  some 
of  their  national  interests  temporarily,  in  order  to  promote  or  preserve  others. 
For  example,  three  times  in  recent  years  we  have  been  forced  to  disrupt  our 
peaceful  lives  and  take  up  arms  to  preserve  the  independence  and  freedom  that 
we  value  even  more  highly.  When  there  is  a  threat  of  aggression,  our  vital 
interest  In  peace  forces  us  to  tax  ourselves  heavily  to  build  the  military  and 
economic  defenses  of  the  free  world,  at  the  expense  of  our  Interest  in  a  rising 
standard  of  living. 

So  it  is  that  making  policy  is  a  matter  of  making  choices.  Often  it  is  a  matter 
of  making  hard  and  unpleasant  choices,  of  deciding  which  is  the  lesser  of  two 
evils. 

Sometimes  it  Is  possible  to  make  policies  that  are  creative  and  good  in  them¬ 
selves,  because  they  make  a  bold  new  approach  to  a  tough  old  problem,  or  because 
they  foresee  a  need  before  it  arises,  or  because  they  head  off  trouble  before  it 
starts. 

Recent  history  provides  examples  of  such  policies  in  lend-lease,  the  United 
Nations,  the  Marshall  Plan,  and  the  Point  Four  Program. 

Politics  has  been  described  as  the  art  of  the  possible.  To  broaden  the  area 
of  the  possible  is  the  art  of  statesmanship. 

**••**« 

BASIS  FOR  A  court’s  DECISIONS 

The  Chairman.  Senator  Hickenlooper,  do  you  have  any  questions? 
Senator  Hickenlooper.  Yes. 

Mr.  Kelley,  you  have  had  a  great  deal  of  experience  in  practicing 
law  before  the  courts.  Would  you  say  that,  within  your  experience, 
many  decisions  of  courts  seem  to  turn  from  time  to  time  upon  thej 
individual  concept  of  morality  or  policy  or  philosophy  of  the  judges 
themselves? 

Mr.  Kelley.  I  think  that  is  necessarily  so  even  when  a  court  is 
bound  with  the  kind  of  a  system  of  laws  and  constitutional  restric¬ 
tions  that  we  have  in  this  country.  It  is  disclosed^  I  think,  every  week 
by  the  decisions  in  the  Supreme  Court  of  the  United  States. 
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Senator  Hickenlooper.  Well,  I  wanted  to  go  a  step  further  along 
the  line  which  you  have  just  suggested,  and  ask  you  whether  you 
thought  that  might  not  be  even  more  so  in  the  case  of  a  court  which 
does  not  have  the  body  of  guidelines  such  as  a  sovereign  country  may 
have  within  its  own  judicial  system  or  its  legislative  system? 

Mr.  Kelley,  I  think  that  is  true. 

Senator  Hickenlooper,  An  international  court  without  specific 
guidelines  but  with  only  broad,  general  philosophies  and  policies  and 
customs,  which  may  or  may  not  have  been  long  accepted,  and  treaties 
which  might  have  been  subject  to  change  and  alteration  from  time  to 
time  over  the  years,  might  be  even  more  subject  to  control,  based 
upon  the  philosophy  and  the  individual  concepts  of  the  individual 
judges  or  their  own  national  background? 

Mr.  Kelley.  I  think  so,  Senator,  for  this  reason :  I  do  not  know, 
there  may  be  some  of  these  people  that  know  something  about  the 
system  of  law  that  is  in  force  in  Moslem  countries  such  as  Pakistan 
and  Egypt.  I  do  not  know  what  kind  of  a  system  of  law  they  have 
in  Greece.  I  know  just  a  little  bit  about  what  kind  of  a  system  of 
law  they  have  in  the  Scandinavian  countries.  I  think  I  know  a  good 
deal  about  the  kind  of  system  of  law  they  have  in  Great  Britain  and 
Canada  and  Australia,  which  is  very  similar  to  our  own.  But  I  know 
very  little,  I  know  something,  but  very  little,  about  the  system  of 
laws  that  are  in  force  in  these  Latin  American  countries. 

Now,  I  think,  necessarily,  that  the  way  any  judge  will  look  at  any 
question  that  is  brought  before  him  is  bound  to  be  colored  by  the 
system  of  law  under  which  he  grew  up  and  which  he  absorbed  almost 
with  his  mother’s  milk. 

Senator  Hickenlooper.  That  would  not  necessarily  result  in  his 
attempting  to  apply  a  particular  system  of  law,  but  his  basic  thinking 
and  his  approach  to  the  problem  could  well  be  influenced  by  his 
background  ? 

Mr.  Kelley.  That  is  what  I  mean. 

Senator  Hickenlooper.  And  by  his  training  ? 

Mr.  Kelley.  That  is  what  I  mean. 

Senator  Hickenlooper.  Even  giving  full  credit  to  the  fact  that 
he  would  be  a  sincere  man  and  not  a  designing  person. 

I  think  that  is  all. 

The  Chairman.  Senator  Lausche? 

DEPARTMENT  OF  STATE  PUBLICATION 

Senator  Lausche.  Are  you  familiar  within  what  context  this  state¬ 
ment  appeared,  “There  is  no  longer  any  real  distinction  between 
‘domestic5  and  ‘foreign’  affairs”  ? 

That  statement  in  itself  has  quite  a  heavy  impact.  But  the  true 
meaning  of  it  can  only  be  ascertained  by  putting  it  in  the  framework 
of  the  whole  document. 

Mr.  Kelley.  I  would  suggest,  Senator,  that  I  cannot  answer  that 
verbally.  I  would  suggest  that  perhaps  it  might  be  a  good  idea  if 
the  committee  would  incorporate  that  entire  pamphlet  in  this  record, 
so  that  you  may  then  determine  how  much  of  that  they  take  back  in 
subsequent  pages,  if  any. 
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Senator  Lausohe.  I  suppose  a  copy  of  that  will  bo  available  for 
examination. 

That  is  all. 


WITNESS*  OPINION  OF  COURTS  IN  GENERAL 

The  Chairman.  Mr.  Kelley,  is  it  fair  to  say  that  you  do  not  have 
a  very  high  opinion  of  courts  in  general? 

Mr.  Kelley.  I  did  not  understand  that. 

The  Chairman.  I  say,  is  it  fair  to  say  that  you  do  not  have  a  very 
higho  pinion  of  courts  in  general  ? 

Mr.  Kelley.  No,  sir.  No.  Quito  the  contrary.  I  do  have  a  very 
high  opinion  of  them.  I  have  a  rather  low  opinion  of  some  of  the 
judges  on  somo  of  the  courts,  hut  the  courts  themselves  as  institutions 
and  as  growing  and  living  organisms,  1  have  very  high  respect. 

The  Chairman.  When  you  said  our  Supreme  Court  is  not  veiy 
stable,  I  drew  the  conclusion  that  you  were  not  very  impressed  by  it 
as  an  instit  ution. 

Mr.  Kelley,  I  was  thinking  of  two  situations.  You  remember  that 
a  year  or  two  ago  they  decided  this  case  of  Reid  v.  Covert \  as  I  men¬ 
tioned.  Back  a  few  years  ago  they  decided  the  school  segregation  cases 
in  which  they  absolutely  discarded  the  rule  that  had  been  announced 
in  1800  in  the  case  that  came  up  from  Louisiana  involving  segrega¬ 
tion  on  railroad  trains.  I  mean  that  the  Court  backs  and  fills.  The 
Court  has  decided  a  question  one  year  in  one  way.  A  few  years  later 
the  composition  of  the  Court  changes,  and  they  decide  it  slightly  dif¬ 
ferently,  sometimes  altogether  differently. 

That,  I  think,  brings  out  what  Senator  Ilickonlooper  mentioned 
about  a  man’s  views  being  colored  by  his  previous  experience  and  edu¬ 
cation;  and,  as  the  composition  of  the  Court  changes,  when  they  have 
decided  a  ease,  say,  5  to  4?  as  t  hey  do  so  frequently  in  the  U.S.  Supreme 
Court — a  small  change  in  the  composition  of  the  Court  may  result 
in  a  change  in  the  principle  of  a  decision. 

opposition  to  the  united  nations 

The  Chairman.  Do  you  feel  that  this  country  was  mistaken  in 
joining  the  United  Nations? 

Mr.  Kelley.  Do  I  what? 

The  Chairman.  Do  you  approve  of  the  United  Nations  ? 

Mr.  Kelley.  Do  I  approve  of  it?  I  do  not  think  it  has  ever  done 
any  good  for  us  so  far,  Senator. 

The  Chairman.  Do  you  think  we  should  withdraw  from  it  ? 

Mr.  Kelley.  I  do  not  think  that  would  hurt  us  a  bit.  Especially,  I 
think  we  ought  to  get  that  vast  nest  of  subversives  out  of  New  York 
City  that  are  there  on  account  of  the  United  Nations. 

The  Chairman.  I  believe  that  is  all. 

Do  you  have  any  further  statement?  We  must  adjourn  now  until 
2  o’clock. 

Senator  Lausciie.  May  I  just  make  a  comment  ? 

The  Chairman.  Yes. 

Senator  Lausciie.  The  day  I  became  a  judge  and  donned  the  judi¬ 
cial  robe,  I  became,  under  a  new  facade,  a  man  of  great  moral  character 
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and  intellectual  ability,  which  was  completely  contrary  to  the  concept 
that  many  had  of  me  before  I  became  a  judge.  [Laughter.] 

Mr.  Kelley.  Well,  from  what  I  know  of  the  Senator,  he  has  con* 
tinned  in  that  frame  of  character.  [Laughter.] 

The  Chairman.  Well,  thank  you  very  much.  Mr.  Kelley. 

(Mr.  Kelley’s  prepared  statement  is  as  follows:) 

Testimony  of  Robert  H.  Kelley 

My  name  Is  Robert  II.  Kelley.  I  am  a  practicing  attorney  at  law*  residing  and 
having  offices  In  Houston,  Tex.  I  was  born  In  Houston,  and  have  practiced  law 
there  since  the  summer  of  1910. 

I  am  a  citizen  of  the  United  States  and  a  member  of  the  bars  of  the  Supremo 
Court  of  the  United  States,  the  Court  of  Appeals  for  the  Fifth  Circuit,  the  U.8. 
District  Court  for  the  Southern  District  of  Texas,  and  of  the  Supreme  Court  of 
Texas. 

I  received  an  A.R.  degree  from  the  Catholic  University  of  America,  and  In 
1958  the  honorary  degree  of  doctor  of  laws  from  the  same  institution.  From  the 
University  of  Texas  in  1910 1  received  the  degree  of  LL.B. 

I  am  also  a  member  of  the  Sons  of  the  American  Revolution  and  the  Society  of 
the  Ark  and  the  Dove,  which  latter  Is  composed  of  the  lineal  descendants  of  the 
first  colonists  of  Maryland  who,  in  1034,  came  to  this  country  on  those  ships. 

I  am  not  and  never  have  been  a  member  of  the  Communist  Tarty,  and  have 
no  need  of  the  lifth  amendment. 

I  am  opposed  to  Senate  Resolution  94  for  the  reasons  below  stated : 

On  July  4,  1959,  the  State  bar  of  Texas  in  general  assembly  adopted  by  a 
large  majority  a  resolution  on  this  subject,  as  recommended  by  its  resolutions 
committee.  It  thus  took  a  position  directly  opposed  to  that  of  the  American 
Bar  Association. 

The  Texas  resolution  reads  as  follows : 

“Whereas  a  proposal  to  subject  the  United  States  to  the  compulsory  jurisdic¬ 
tion  of  the  Court  of  International  Justice  (commonly  and  hereafter  called  the 
World  Court)  has  recently  been  submitted  to  the  Senate  of  the  United  States  (S. 
Res.  94,  Congressional  Record,  pp.  4510-4513),  whereby  if  adopted  this  Nation 
would  relinquish  completely  its  power  to  determine  unilaterally  that  any  case 
brought  against  the  United  States  in  the  World  Court  is  exclusively  within  its 
domestic  jurisdiction,  and  therefore  wholly  beyond  the  jurisdiction  of  the  World 
Court ;  that  power  having  been  preserved  to  the  United  States  by  the  Connally 
resolution  of  1940  (S.  Res.  196,  79th  Cong.,  2d  sess.)  ;  and 

Whereas  the  World  Court  is  composed  of  15  members  or  Judges,  of  which  one 
is  a  citizen  of  the  United  States  ami  the  others  are  nationals  or  citizens  of  Egypt. 
Nationalist  China,  Australia,  Greece,  Poland,  France,  Mexico,  El  Salvador,* 
Britain,  Argentina,  Uruguay,  Norway,  Pakistan  and  Soviet  Russia ;  that  Is,  two 
are  from  Moslem  nations,  one  is  a  Chinese,  two  are  Communists,  three  are  from 
common  law  countries,  four  are  Latin  Americans,  and  one  each  is  from  Greece, 
France  and  Norway,  the  President  of  the  Court  being  a  Norwegian  and  the 
Vice  President  from  Pakistan ;  and 

Whereas  the  World  Court  is  a  tribunal  in  no  way  bound  to  or  guided  by  any 
definite  rules  or  system  of  law  such  as  the  common  law  or  the  American  system 
of  constitutional  law,  and  it  is  therefore  entirely  free,  by  the  statute  of  its 
creation  to  follow  to  whatsoever  judgment  they  may  lead  in  any  particular  case, 
the  whims  and  caprices  engendered  from  time  to  time  by  national  pride  or  inter¬ 
est,  envy,  greed,  or  actual  hostility ;  in  other  words,  the  World  Court  Is  clearly 
subject  to  the  criticism  voiced  by  Thomas  Jefferson  when  we  wrote,  “Let  no 
more  he  heard  of  confidence  in  man,  but  bind  him  down  from  mischief  by  the 
chains  of  the  Constitution and 

Whereas  the  jurisdiction  of  the  World  Court  includes  “all  matters  specifically 
provided  for  in  the  Charter  of  the  United  Nations  or  in  treaties  and  conventions 
in  force”  (Stat.,  art.  36),  and  the  Charter  of  the  United  Nations  expressly  ex¬ 
cludes  from  its  jurisdiction  “matters  which  are  essentially  within  the  domestic 
Jurisdiction  of  any  State,”  (Charter,  ch.  1,  art.  2,  par.  7),  nevertheless,  one  of 
the  first  actions  of  the  General  Assembly  of  the  United  Nations  was,  by  vote,  to 
override  the  contention  of  France  that  matters  in  controversy  between  its 
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government  and  the  people  of  Algeria  were  matters  “within  the  exclusive  domes¬ 
tic  jurisdiction"  of  France,  on  the  ground  that  Algeria  was  not  u  colony  but 
was  an  integral  portion  of  the  Republic  of  France;  and  there  is  no  reason  to 
expect  that  the  World  Court  or  any  other  portion  of  the  machinery  of  the  United 
Nations  may  not  likewise  overrule  any  contention  of  the  United  States  that  any 
other  matter  is  “essentially  within  its  domestic  Jurisdiction”  if  this  country 
should  surrender  its  power,  now  expressly  reserved,  to  determine  that  question 
unilaterally ;  and 

Whereas  it  has  been  claimed  that  the  Court’s  paucity  of  business  (10  or  11 
cases  decided  in  more  than  10  years)  is  due  to  the  fact  that  few  if  any  nations 
have  submitted  themselves  unreservedly  to  the  jurisdiction  of  the  Court  (those 
not  so  submitting  unreservedly  including  the  United  States  and  all  the  Commu¬ 
nist  nations),  although  it  may  as  readily  be  inferred  that  few  if  any  countries 
sufficiently  imprudent,  under  the  circumstances  herein  recited,  to  submit  to  the 
unpredictable  judgments  of  such  a  tribunal  questions  that  they  may  regard  as 
being  “essentially  within  their  domestic  jurisdiction” ;  and 
Whereas  relinquishment  by  the  United  States  of  the  power  to  determine  uni¬ 
laterally  that  any  case  brought  against  it  in  the  World  Court  is  exclusively 
within  its  domestic  jurisdiction  would — 

(a)  seriously  impair  the  sovereignty  of  the  United  States  and  of  the 
several  States  composing  it ; 

(b)  effectively  vest  the  power  to  amend  the  Constitution  of  the  United 
States  In  a  tribunal  essentially  foreign,  not  necessarily  competent,  probably 
political  rather  than  juridical  in  its  attitudes  and  decisions,  possibly  domi¬ 
nated  by  our  enemies  and  therefore  likely  disposed  to  be  hostile  to  the 
major  interests  of  the  United  States ;  and 

(c)  unnecessarily  and  dangerously  weaken  and  impair  the  ability  of  the 
United  States  to  defend  itself  against  enemy  aggressors ;  and 

Whereas  the  proposal  so  made,  and  now  pending  before  the  TJ.S.  Senate,  is 
being  vigorously  supported  (without,  we  think,  an  adequate  understanding  or 
appreciation  of  its  reach  or  dangers)  by  many  influential  public  officers,  individ¬ 
uals,  and  national  organizations,  who  may  succeed,  in  the  absence  of  determined 
opposition,  in  having  the  said  proposal  adopted  by  the  Senate ;  and 

Whereas  the  members  of  the  State  bar  of  Texas  are  not  only  devoted  to  our 
State  and  National  Constitutions  and  forms  of  government,  but  are  bound  by 
oath  to  support  and  defend  those  Constitutions :  Now,  therefore,  the  State  bar  of 
Texas,  in  annual  session  assembled  at  Dallas,  does  hereby 


Resolve —  .  _  ,  _  , 

1.  That  it  does  hereby  condemn,  as  unwise,  un-American  and  extremely  dan¬ 

gerous  to  posterity  as  well  as  to  American  citizens  now  living,  the  proposal  con¬ 
tained  in  the  Senate  resolution  mentioned  above.  ..  _  .  . 

2.  That  a  certified  copy  of  this  resolution  be  promptly  sent  to  the  President  and 

Vice  President  of  the  United  States,  to  each  of  the  U.S,  Senators  from  Texas, 
and  to  the  president  of  the  American  Bar  Association.  . 

3.  That  each  member  of  the  State  bar  of  Texas  is  hereby  urged  to  write,  as 
soon  as  may  be,  to  our  Texas  Senators  urging  them,  as  they  love  their  country,  to 
vote  against  the  proposal,  and  to  use  their  influence  with  other  Senators  to  do 

likewise^  ^  conflict  0f  opinion  between  the  State  Bar  of  Texas  and  the 
American  Bar  Association,  it  appears  appropriate  to  give  a  statement  of  the 
reasons  advanced  in  support  of  the  resolution  to  the  resolutions  committee 
and  general  assembly  of  the  State  Bar  of  Texas.  These  reasons  may  be  sum- 

m The* Charter0 of  the  United  Nations  (art,  93)  states:  “All  members  of  the 
United  Nations  are  ipso  facto  parties  to  the  Statute  of  ,9ourJ 

of  Justice,”  which  “shall  be  the  principal  judicial  organ  of  the  United  Nations 
(art  92).  “The  General  Assembly  or  the  Security  Council  may  request  the 
International  Court  of  Justice  to  give  an  advisory  opinion  on  any  legal  ques¬ 
tion.”  So,  under  certain  circumstances,  may  other  “organs  and  specialized 
agencies”  of  the  United  Nations  (art.  96).  The  “statute”  of  the  Court  is  an 
Integral  part  of  the  United  Nations  Charter  (art.  92). 

No  member  of  the  United  Nations  is  obliged  to  accept  “compulsory  juris¬ 
diction”  of  the  Court  save  as  expressed  in  a  “declaration”  filed  by  it  with  the 
Secretary  General;  that  is,  no  nation  member  can  be  sued  in  or  required  to 
answer  before  the  Court  beyond  the  terms  of  its  own  declaration.  Our  “decla¬ 
ration,”  filed  pursuant  to  Senate  Resolution  196,  of  August  2,  1946,  states  that 
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it  "shall  not  apply  to  *  *  *  disputes  with  regard  to  matters  which  are  essen¬ 
tially  within  the  domestic  jurisdiction  of  the  United  States  as  determined  by 
the  United  States." 

The  words  emphasized  were  added  to  the  Senate  resolution  by  an  amendment 
offered  by  Senator  Connolly,  of  Texas.  Without  them,  the  Court  itself  would 
be  free  to  decide  what  is  and  what  is  not  a  question  "essentially  within  the 
domestic  jurisdiction  of  the  United  States."  A  number  of  other  nations  have 
adopted  similar  reservations  In  their  "declarations."  And,  the  resolution  (S. 
Res.  04),  offered  by  Senator  Humphrey,  to  delete  from  our  declaration  the 
words,  "as  determined  by  the  United  St  ates,"  is  now  before  you. 

Inquiry  should  probably  be  made  Into  the  meaning  of  the  words  "as  deter¬ 
mined  by  the  United  States."  In  other  words,  how  and  by  whom  should  such  a 
determination  be  made? 

The  Federal  courts  will  apparently  have  no  jurisdiction  to  decide  this  ques¬ 
tion  unless  in  some  way,  not  now  clear,  it  should  arise  in  a  "case"  or  "contro¬ 
versy"  within  the  meaning  of  article  III  of  the  Constitution. 

The  President  alone,  even  when  acting  on  the  advice  of  his  Secretary  of  State, 
is  not  the  United  States,  although  some  President  may  think  he  is. 

Although  the  question  is  novel  and  the  words  are  somewhat  ambiguous,  It 
would  seem  that  such  a  determination  might  be  made  by  the  President,  in  any 
particular  case,  if  made  pursuant  to  an  act  of  Congress,  which  he  would  have 
power  to  approve  or  veto.  As  the  question  involves  the  practical  interpretation 
of  a  treaty,  some  may  think  that  the  determination  could  properly  be  made  by 
the  process  involved  in  the  making  of  a  treaty;  namely,  by  the  President,  acting 
by  and  with  the  advice  and  consent  of  the  Senate.  Of  these  two  alternatives 
the  former  may  well  appear  to  be  more  desirable  than  the  latter,  because  such 
a  determination  is  not  clearly  an  exercise  of  the  constitutional  power  "by  and 
with  the  advice  and  consent  of  the  Senate  to  make  treaties."  In  any  event, 
such  a  method  would  give  all  concerned  the  benefit  of  a  full  view,  on  mature 
reflection,  of  all  the  jmssible  advantages  and  disadvantages  on  which  a  decision 
might  be  rested. 

This  so-called  World  Court  is  composed  of  15  judges.  No  nation  may  have 
on  it  more  than  one  judge.  We  have  one.  The  others  are  from  Egypt,  Na¬ 
tionalist  China,  Australia,  Greece,  Poland,  France,  Mexico,  Panama,  Britain, 
Argentina,  Uruguay,  Norway,  Pakistan,  and  Soviet  Russia;  that  is,  four  are 
Latin  Americans,  three  are  from  common  law  countries,  two  from  Communist 
countries,  two  from  Moslem  nations,  and  one  each  is  from  China,  Greece,  France, 
and  Norway.  The  President  is  a  Norwegian  and  the  Vice  President  is  from 
Pakistan.  All  judges  are  nominated  by  or  through  governments,  and  require 
for  election  a  majority  vote  in  both  the  General  Assembly  and  the  Security 
Council.  The  nominations,  therefore,  being  in  the  end  governmental,  are  strictly 
political ;  and  no  bar  association  or  other  professional  group  may  nominate. 

To  date,  the  position  has  been  a  sinecure.  Ten  or  eleven  cases  have  been  de¬ 
cided  by  the  Court  in  about  10  years.  The  term  of  office  is  9  years ;  the  judges 
enjoy  diplomatic  privileges  and  immunities ;  none  can  be  dismissed  except  by  the 
unanimous  vote  of  the  other  judges.  Each  receives  a  tax  free  salary  (presently 
$21,000  per  year)  fixed  by  the  General  Assembly,  which  "may  not  be  decreased 
during  the  term  of  office,"  and  special  tax  free  allowances  are  made  to  the 
President  and  Vice  President.  The  Court  sits  at  The  Hague,  Netherlands;  its 
judges  are  not  bound  by  oath,  but  each  makes  "a  solemn  declaration"  to  "exer¬ 
cise  his  power  impartially  and  conscientiously." 

The  Court  may  sit  en  banc  or  in  divisions  or  "chambers"  of  three  Dr  more 
judges,  and  the  statute  declares  that  a  judgment  rendered  by  any  chamber  "shall 
be  considered  as  rendered  by  the  Court."  If  a  judge  sits  in  any  ease  involving  his 
own  country,  as  he  may,  "any  other  party  may  choose  a  person  to  sit  as  judge." 
And  if  the  Court,  in  any  case,  includes  "no  judge  of  the  nationality  of  the 
parties,  each  of  these  parties"  may  likewise  choose  "a  person and  "persons" 
so  chosen  "take  part  in  the  decision  on  terms  of  complete  equality  with  their 
colleagues"  (art.  31).  No  qualifications  are  prescribed  for  these  "persons." 

Article  38  of  the  statute  reads : 

"1.  The  Court,  whose  function  is  to  decide  in  accordance  with  international 
law  such  disputes  as  are  submitted  to  it,  shall  apply — 

"a.  international  conventions,  whether  general  or  particular,  establishing 
rules  expressly  recognized  by  the  contesting  states ; 

"b.  international  custom,  as  evidence  of  a  general  practice  accepted  as 
law ; 


DEFECTIVES  COPY 


72 


INTERNATIONAL  COURT  OP  JUSTICE 


the  general  principles  of  law  recognized  by  civilized  nations ; 

“d.  subject  to  the  provisions  of  article  50,  judicial  decisions  and  the  teach¬ 
ings  of  the  most  highly  qualified  publicists  of  the  various  nations,  as  sub¬ 
sidiary  means  for  the  determination  of  rules  of  law. 

“2.  This  provision  shall  not  prejudice  the  power  of  the  Court  to  decide  a  case 
ex  aequo  et  bono,  if  the  parties  agree  thereto.” 

As  practically  every  lawyer  realizes,  there  are  few,  if  any,  settled  and  uni¬ 
versally  recognized  rules  or  principles  of  international  law.  In  certain  kinds  of 
maritime  matters,  such  as  cases  of  piracy,  salvage,  or  collision,  which  probably 
would  not  come  before  the  Court,  there  are  fairly  well  established  rules.  But,  in 
respect  of  questions  that  likely  would  come  before  the  Court,  such  as  the  limita¬ 
tion  of  actions,  national  sovereignty,  or  governmental  structure,  it  actually  will 
be  free  to  apply  any  rule  or  principle  which  may  he  developed  by  a  majority  of 
the  Judges  sitting  through  whim,  caprice,  national  pride  or  interest,  greed,  envy, 
or  actual  hostility.  Certainly  there  is  no  requirement  that  the  Court  should  he 
guided  by  the  rules  of  the  common  law  or  of  the  American  system  of  constitu¬ 
tional  law,  nor  is  it  limited  by  a  written  Constitution  such  as  ours. 

The  Government  of  the  United  States  is  “a  government  of  laws  and  not  of 
men.”  The  law  “is  the  only  supreme  power  in  our  system  of  government.”  But 
where  the  law  is  vague,  obscure  or  nebulous,  any  court  which  might  be  able 
authoritatively  to  apply  it  to  us  would  transform  this  Government  into  one  of 
men-— “a  tyranny  which  has  no  existence”  in  any  “government  which  has  a  just 
claim  to  well  regulated  liberty”  (U.8.  v.  Lee,  106  U.S.  106,  220). 

The  United  States  is  apparently  the  only  Federal  Union  member  of  the  United 
Nations  in  which  the  central  government  has  one  group  of  specified  powers, 
while  all  others  are  lodged  in  the  several  States.  All  State  powers,  and  all  Fed¬ 
eral  powers  over  matters  such  as  immigration,  national  security,  tariffs,  natural¬ 
ization  and  interstate  commerce,  would  seem  to  be  “essentially  within  the 
domestic  jurisdiction”  of  this  country.  But  whether  this  alien-dominated  Court 
would  so  decide  is  entirely  problematical.  In  fact,  the  disposition  of  the  Gen¬ 
eral  Assembly,  as  evidenced  by  its  decision  in  the  France-Algeria  matter,  appears 
to  be  to  regard  every  question  as  international.  So  does  our  own  State  Depart¬ 
ment,  ns  will  later  be  shown. 

The  States,  as  the  only  parties  capable  of  amending  our  Constitution,  ulti¬ 
mately  may  well  find  themselves  shorn  of  that  power,  as  well  as  their  other 
governmental  powers,  if  we  should  waive  our  present  right  of  unilateral  decision. 
Bearing  In  mind  (a)  that  a  judge  on  this  Court  has  a  well-paid  sinecure;  (?>) 
that  he  is  nominated  by  or  through  a  government  or  governments;  (c)  that  he 
can  be  dismissed  only  by  the  unanimous  vote  of  all  his  associates;  ( d )  that  on 
the  expiration  of  his  9-year  term  he  can  be  renominated  only  by  or  through 
one  or  more  governments  (presumably  including  his  own) ;  (e)  that  he  takes  no 
oath;  (/)  that  he  is  bound  to  follow  no  certain  rule  of  decision;  (g)  that  the 
judgment  of  the  Court  is  final  and  nonappealabie ;  and  (h)  that  the  judges  are 
not  angels  but  human  beings,  what  decision  can  reasonably  be  expected  from 
them  except  one  consistent  with  the  desires  and  interests  of  their  own  gov¬ 
ernments?  It  cannot  be  presumed  that  those  desires  and  interests  will  not  be 
known,  or  made  known,  to  them. 

The  Justices  of  the  Supreme  Court  of  the  United  States,  all  citizens  of  this 
country,  where  their  families  and  friends  usually  live,  where  their  property 
Interests  generally  lie,  and  whose  history  and  traditions  they  have,  with  rare 
exceptions,  if  any,  absorbed  since  childhood,  shackled  by  a  written  constitution 
which  they  are  bound  by  oath  to  support  and  defend,  have  never  been,  and  are 
not  now,  free  from  criticism.  Their  judgments  frequently  have  been  bitterly 
assailed  ever  since  that  of  1793  in  Chisholm  v.  Georgia .  In  the  light  of  that 
history,  how  can  people,  otherwise  apparently  reasonable  and  patriotic,  fail  to 
anticipate  that  the  International  Court  of  Justice,  constituted  and  foot  free 
as  it  is,  may  some  day,  if  left  unfettered,  shatter  this  Government  to  its 
foundations? 

Suppose,  for  instance,  that  we  should  amend  our  declaration  as  now  proposed, 
and  that  shortly  thereafter  the  Republic  of  Colombia,  or  that  of  Panama,  should 
sue  us  in  this  World  Court  to  recover  the  Canal  Zone  and  the  canal  itself, 
perhaps  offering,  without  compensation  to  us,  to  internationalize  the  canal,  which 
we  built  and  paid  for,  under  the  jurisdiction  of  the  United  Nations.  In  such  a 
case  what  would  be  the  judgment  of  this  polyglot  alien  court?  Eight  judges 
could  render  judgment  against  us,  or  two  in  a  chamber  of  three.  How  in  such  a 
case,  would  the  four  Latin  American  judges  now  on  the  Court  vote ;  how  those 
from  Russia,  Poland,  Greece,  Britain,  Pakistan,  and  Norway?  We  cannot  be 
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certain  as  to  all  of  them,  but  some  would  almost  certainly  vote  against  us.  If 
there  he  any  doubt  whether  such  a  suit  may  reasonably  be  anticipated,  in  case  we 
should  waive  our  right  of  unilateral  decision,  a  careful  reading  of  the  history  of 
our  acquisition  of  the  Canal  Zone  should  dispel  it.  A  like  question  might  also  be 
raised  concerning  a  possible  suit  by  Cuba  for  the  title  to  and  possession  of  our 
naval  base  at  Guantanamo. 

Why  should  we  take  even  a  minute  chance  of  losing  such  important  elements  of 
our  national  security?  Without  unrestricted  passage  of  our  ships  of  war 
through  the  Panama  Canal,  or  use  of  our  naval  base  in  Cuba,  it  is  certain  that 
we  could  not  quickly  reinforce  the  defenses  of  our  Pacific  coast  in  the  event  of 
another  Pearl  Harbor,  or  enforce  the  Monroe  Doctrine.  If  we  are  wise  we  will 
not;  and  if  we  have  a  decent  regard  for  our  posterity,  we  must  not  take  such 
a  step. 

There  appears  to  be  no  International  statute  of  limitations  to  prescribe  such 
a  suit ;  or  even  a  statute  of  frauds.  Americans  cannot  safely  predict  what  judg¬ 
ment  the  Court  might  render  in  such  a  case.  The  question  has  been  asked, 
what  la  w  would  the  Court  follow  in  any  given  case;  and  how  would  the  judgment 
be  enforced?  Whim,  caprice  and  national  interests  might  well  control  the  form 
and  substance  of  the  judgment. 

As  to  enforcement  of  the  Court’s  judgments,  the  Charter  of  the  United  Nations 
fairly  bristles  (arts.  41-48)  with  provisions  for  armed  force.  Those  provisions, 
it  will  be  recalled,  brought  American  troops  into  battle  In  Korea,  where  some 
claim  they  were  not  permitted  to  win,  and  whence  many  who  were  captured 
have  never  returned.  It  would  be  tragic  indeed  If  the  slogan,  “World  peace 
through  law,”  should  later  require  us  to  resolve  the  dilemma.  Submission 
adverse  to  national  security  versus  arbitrament  by  armed  force. 

Deliberately  to  put  our  necks  under  the  blade  of  such  an  unpredictable  guillo¬ 
tine,  in  the  fatuous  hope  that  thereby  we  may,  as  some  believe,  contribute  in 
some  undeflnable  way  to  the  future  peace  of  the  world,  would  seem  to  be  an  act 
completely  devoid  of  wisdom.  The  general  welfare  mentioned  in  our  Constitu¬ 
tion  was  not  intended  to  encompass  the  welfare  of  the  wide  world,  but  that  of 
the  United  States.  As  long  as  this  country  remains  strong  and  free,  and  deter¬ 
mined  to  maintain  its  republican  form  of  government  and  its  power  and  liberty, 
it  will  remain  a  tower  of  peace  to  which  the  wise  may  look  with  hope  and  pos¬ 
sibly  pay  us  the  compliment  of  imitation.  Robbed  of  that  governmental  struc¬ 
ture,  that  strength  and  freedom,  it  may  in  time  become  as  important  as  are, 
today,  the  ancient  city-states  of  Athens,  Sparta,  Venice,  or  Pisa. 

It  has  been  said  that  if  the  United  States  will  submit  unreservedly  to  the  com¬ 
pulsory  jurisdiction  of  the  Court,  perhaps  other  nations,  such  as  those  in  the 
Communist  orbit,  may  do  likewise.  It  may  well  be  questioned  whether  the 
Communists  are  so  naive. 

Under  the  Charter  of  the  United  Nations  and  the  so-called  statute  of  the 
Court,  which  is  a  part  of  that  charter,  neither  the  United  Nations  nor  the  World 
Court  has  any  jurisdiction  whatever  over  the  domestic  affairs  of  any  nation. 
However,  State  Department  Publication  No.  3972,  Series  26,  entitled  “General 
Foreign  Policy,”  released  in  1950,  declared  in  the  opening  paragraph:  “There 
is  no  longer  any  real  distinction  between  ‘domestic*  and  ‘foreign*  affairs.”  That 
may  shock  you,  as  it  did  me;  but  with  an  admission  of  that  kind  from  our  State 
Department,  it  may  readily  be  assumed  that  if  the  World  Court  is  left  to  decide 
whether  any  particular  case  against  the  United  States  involves  our  domestic 
affairs,  the  Court  could  easily  declare  that  we  have  none ;  that  no  laws  of  Con¬ 
gress  on  national  security,  tariffs,  immigration,  naturalization,  the  regulation 
of  interstate  or  foreign  commerce,  or  any  constitutional  distinction  between 
Federal  powers  and  State  powers,  are  beyond  the  reach  of  its  unappealable 
judgments. 

What  such  a  decision  might  do  to  the  legislative  powers  of  Congress  or  the 
State  legislatures,  or  to  our  Constitution,  which,  according  to  its  terms,  may  be 
amended  only  by  the  States,  I  leave  to  your  imagination. 

Other  means  of  resolving  truly  international  controversies  are  available,  but 
are  usually  not  mentioned  by  tbe  world  peace  through  law  advocates.  These 
include  diplomatic  negotiations  and  boards  or  commissions  of  arbitration,  the 
personnel  of  which  the  parties  to  a  dispute  agree  upon  in  advance.  Such  boards 
or  commissions  have  disposed  in  past  years  of  vast  numbers  of  claims  and  dis¬ 
putes  between  the  United  States  and  other  nations,  beginning  with  the  arhitra- 
!om™der  the  Jay  Treaty  of  1794»  which  are  said  to  have  disposed  of  more 
than  500  claims.  More  recent  ones  were  the  “/’m  Alone”  controversy  between 
Canada  and  the  United  States,  and  the  decisions  of  the  arbitral  tribunals  set  up 
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rtf  lor  World  War  1,  which  may  have  disposed  of  more  limn  7(MKM)  claims.  (Hoc 
M.  O.  Hudson,  International  Tribunals,  Washington,  11M4.) 

If  other  nations  desire,  In  good  faith,  to  mottle  any  mil  International  con 
tfovoray  thoy  may  assort  against  Mils  nation,  It  Is  difficult  to  believe  that  our 
State  Department  will  refuse  to  agree  with  thorn  mi  I  ho  questions  to  ho  dolor- 
mlnod  and  tho  parttonlar  Judges  who  will  ho  ompoworod  to  decide  I  hem.  Unless 
and  until  someone  comes  forth  with  a  Hat  of  such  claims,  and  substantial  proof 
that  our  Mtnto  Department  lum  arbitrarily  refused  to  maUo  any  agreement  what¬ 
ever  to  put  such  claims  to  font  hy  arbitration,  thoro  would  appoar  to  ho  no  rea¬ 
sonable  basis  to  ollmlnato  tho  Connolly  reservation,  or  even  to  call  It  a  self- 
judging  otu\  or  by  any  othor  derogatory  appollat  Ion. 

Under  tho  circumstances,  no  ono  ran  dotormlno  In  advance  tho  source  or 
sources,  or  tho  content,  of  tho  rules  of  law,  If  such  thoy  may  ho  termed,  whloh 
may  ho  applied  by  tho  World  Court  to  tho  Molutlon  of  any  ease;  or  what  “judges” 
or  ovon  what  "persona”  may  alt  In  Judgment  thoroon. 

It  has  been  assorted  hy  ono  of  tho  moat  aotlvo  proponents  of  thb  world  pence 
through  law  movomont  that  tho  World  Court  haw  already  built  up  (hy  Us  deci¬ 
sions  In  loss  than  ono  down  oases)  a  substantial  body  of  Intcrnnllennl  law,  on 
tho  basks  of  whloh  decisions  In  othor  cases  may  ho  vested.  Any  lawyor  who 
deserves  tho  tltlo  knows  that  tho  lOnprltNh  oommon  law  Ima  boon  developing  ami 
growing  since,  and  ovon  before,  tho  days  of  Lord  Coke  (1552  l(IMI).  Yot,  tho 
courts  of  ICngland,  Australia,  and  tho  United  Hinton*  as  woll  aw  Homo  of  our 
Severn I  Htatcs,  aro  deciding,  almost  every  month,  inanition  law  finest  Ions  whloh 
art'  novel,  at  least  In  thotr  own  Jurisdictions.  Tor  tho  solullon  of  such  problems 
thoy  plok  and  choose  between  decisions  from  othor  Jurisdictions,  many  of  whloh 
aro  conflicting.  No  suoh  guide-lines  will  ho  avallahlo  to  tho  World  Court.  Thus 
If  this  resolution  ho  adopted,  It  will  truly  beootne  an  arm  <rf  a  Mi|tcrgovcrntncnt. 
of  men  and  not  of  laws.  Furthermore,  several  of  tho  eases  already  decided  hy 
tho  World  Court  are  picayune. 

Cent  lemon.  I  have  often  hoard  of  “buying  a  pig  In  a  poke.”  Tt  would  seem  to 
be  much  more  foolish,  and  possibly  disastrous,  to  buy  a  poke  full  of  snakes  and 
expect  to  place  in  It  tho  United  States  of  America,  and  later  to  extract  It  without 
injury.  Hiving  practiced  law  for  nearly  half  a  century,  T  certainly  would  not 
advise  a  client  of  mine  to  nut  kb  or  accept  such  a  proposition  for  tho  benefit  of  hte 
enemies.  That  tills  country  has  enemies,  all  hut  the  denf-hllnd  must  agree. 

This  Resolution  U4  has  boon  approved  by  tin'  president,  the  Vico  President,  and 
the  Attorney  General  of  the  United  States,  and  hy  various  organizations,  includ¬ 
ing  the  American  Par  Association,  The  latter’s  journal  has  published  a  number 
of  articles  in  support  of  the  resolution,  the  latest,  in  the  American  Bar  Associa¬ 
tion  journal  for  January  11)00,  by  Prof.  Holm  of  Harvard,  said  to  bo  a  native  of 
Poland  who  came  to  the  United  States  in  1000  and  became  an  American  citizen 
tn  104S,  and  was  for  a  time  a  legal  officer  In  the  TT.N*.  Secretariat  (see  vol,  00, 
"Who’s  Who  In  America,”  p.  2501) ;  also  be  was  connected  with  “World  Pence 
Through  World  Law,”  and  one  of  the  editors  of  tho  American  Bar  Association 
Journal,  This  journal,  by  the  way,  has  never  published  a  single  article  in  oppo¬ 
sition  to  this  resolution,  and  has  definitely  declined  to  publish  one  that  I  know 
of.  Why  It  should  decline  to  do  so,  although  it  purports  to  speak  for  its  country¬ 
wide  membership,  I  do  not  know.  I  do  know  of  quite  a  few  of  its  members,  in¬ 
cluding  myself,  for  whom  it  certainly  does  not  speak  while  it  seeks  to  promote 
the  passage  of  this  resolution. 

I  never  have  been  and  do  not  pretend  to  be  versed  in  what  is  said  to  be  “inter¬ 
national  law.”  but  in  the  course  of  an  active  practice  extending  over  the  better 
part  of  a  half  century  I  do  claim  to  have  learned  something  about  the  Constitu¬ 
tion  of  the  United  States  and  about  courts  and  judges.  I  also  know  that  one 
of  the  architects  of  the  Charter  of  the  United  Nations  and  of  the  so-called  statute 
of  the  Court  of  International  Justice  was  a  man  by  the  name  of  Alger  Hiss. 

(Mr,  Kelley  subsequently  submitted  the  following  material  for 
inclusion  in  the  record :) 

Kelt.ey  &  Ryan, 
Houston,  Tew.,  January  29, 1900 . 

Re  Senate  Resolution  04. 

Hon.  James  W.  Fuibright. 

Chairman,  Senate  Committee  on  Foreign  Relation* , 
tT.R  Capitol  Washington,  D.C . 

Dear  Senator  Fulbright  :  On  my  return  home,  after  testifying  on  the  27th 
instant  before  your  committee,  I  found  on  my  desk  a  letter  from  the  American 
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Uiit»  A**ochttloii  Journal,  wlilcrli  explains  Urn  reason  why  Unit  Journal  refused 
to  publish,  ii m  stated  on  page  in  of  the  Ntntcmcnt  Plod  by  me  with  your  commit¬ 
tee,  (ho  article  wills'll  I  hml  written  ami  NUhmitted  to  the  Journal  for  publication. 

I  hope  (hut  you  tuny  nee  lit  to  Inc  hide  a  ropy  of  thin  idler  In  the  IratiHcrlpt 
of  the  hearing  In  connection  with  find  In  explanation  of  the  Ht.atement  made  by 


mo  before  (In*  rotund  I  too* 
HvMpoetfully  yours, 


It.  If.  Kkumy. 


Amkicwan  Rah  AfWoorATrow  Jouunao, 

(Jhlenyo,  III.,  January  /ill,  HUM. 


It.  H.  Kei.mcy,  Iflwi., 
1 1  on  at  an,  Ttuih 


T )  10  a  it  Mu.  Kici.mcy  :  This  In  In  reply  to  your  letter  of  January  20. 

Your  article  wan  referred  to  all  the  member*  of  the  board  of  editors  and  no 
favorable  vole  on  It  wan  received.  Fight,  not  Including  the  editor  In  chief,  of  the 
11  member*  voted  ngnliiMt  publication,  all  of  Ihem,  l  believe?,  on  the  ground 
Unit  our  policy  Ih  lo  mipport  the  ad  Ion  of  the  hoiiae  of  delegate*  apeak  I  rig  for  the 
aaMoclallon  and  that  In  general  matter*  affecting  policy  aw  promulgated  by  the 
holme  Mhould  he  argued  on  the  floor  of  the  house  and  not  In  (he  columns  of  the 
journal, 

Unpin*  of  your  letter  of  January  20  and  of  this  reply  are  being  Merit  to  the  mem¬ 
ber*  of  the  hoard  of  editor*. 

Sincerely  your*, 


Lotjvhk  Umr.o, 

Aaaiatant  to  the  ICditor  in  f Ihief . 


The  Chairman.  Wn  will  reassemble  here  at  2  o'clock,  And  the 
next  witneHH  on  our  list  is  Mr.  Taylor,  Southern  States  Industrial 
Council.  However,  I  believe  the  sponsor  of  the  legislation  may  be 
available. 

(Whereupon,  at  12:80  p.rn.,  the  hearing  was  recessed,  to  reconvene 
at  2  p.rn.) 

afternoon  session 


(Present:  Senators  Fulbright,  Green,  Humphrey,  Ilickenlooper, 
and  Aiken.) 

The  Chairman.  The  committee  will  come  to  order. 

The  first  witness  this  afternoon  is  the  Honorable  Hubert  II,  Hum¬ 
phrey,  who  is  the  principal  sponsor  of  this  resolution. 

Senator  Humphrey,  we  are  very  pleased  to  have  you  today. 

STATEMENT  OF  HON.  HUBERT  H.  HUMPHREY,  U.8.  SENATOR  FROM 
THE  STATE  OF  MINNESOTA 

Senator  Humphrey.  Thank  you,  Mr.  Chairman. 

First  I  want  to  express  my  pleasure  at  the  splendid  testimony  which 
has  been  given  already  by  witnesses,  particularly  Government  wit¬ 
nesses,  in  behalf  of  the  resolution,  Senate  Resolution  94,  or  the  purposes 
of  that  resolution. 


PURPOSE  OF  SENATE  RESOLUTION  a  4 

When  the  United  States  in  1946  filed  its  declaration  of  adherence 
under  article  86  of  the  Statute  of  the  International  Court  of  Justice, 
it  did  so  with  the  reservation  that  it  would  not  apply  to — 

disputes  with  regard  to  matters  which  are  essentially  within  the  domestic  juris¬ 
diction  of  the  United  States  of  America  as  determined  by  the  United  States  of 
America. 

51053 — 00— —0 
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The  purpose  of  Senate  Resolution  94,  which  I  introduced  on  March 
24  of  last  year,  is  to  delete  the  words  of  that  reservation,  “as  deter¬ 
mined  by  the  United  States  of  America,” 

Those  words,  in  effect,  negate  the  whole  intent  and  purpose  of  the 
declaration  of  adherence.  It  is  no  submission  to  a  court’s  jurisdiction 
if  you  reserve  to  yourself  the  power  to  decide,  in  every  case,  whether  or 
not  the  Court  has  j  ur is'dietion. 

On©  of  the  ablest  judges  of  the  Court,  Judge  Lauterpacht  of  Eng¬ 
land,  has  expressed  the  opinion  that  a  country  having  a  reservation  or 
this  sort  does  not  adhere  to  the  Court  at  all.  He  says  that  a  reserva- 
iton  of  this  sort— 

deprives  the  declaration  of  acceptance  of  the  character  of  a  legal  instrument, 
cognizable  before  a  judicial  tribunal,  expressing  rights  and  obligations. 

He  concludes  that  the  United  States,  never  having  effectively  accepted 
compulsory  jurisdiction  of  the  Court,  can  neither  sue  nor  be  sued 
before  the  Court  under  article  36. 

I  think  it  is  important  that  tufa  cloud  on  our  membership  be 
removed, 

I  digress  to  point  out,  of  course,  Mr.  Chairman,  that  this  is  the 

5oint  of  view  or  the  attitude  as  expressed  by  one  distinguished  jurist, 
his  may  be  subject  to  some  other  interpretation. 

DOUBLE-EDOED  EFFECT  OF  RESERVATION 

Now,  the  clause  that  I  referred  to,  that  is,  the  reservation,  has  a 
double-edged  effect.  On  the  one  hand,  it  allows  us  unilaterally  to 
decide  whether  or  not  any  case  falls  within  the  Court’s  jurisdiction,  if 
another  nation  attempts  to  bring  us  before  this  tribunal. 

But  on  the  other  hand,  the  Statute  of  the  Court  provides  that  every 
party  to  a  dispute  may  assert  each  and  every  right  that  its  opponent 
has  ;  so,  whenever  we  bring  suit,  our  opponent  is  also  entitled  to  avail 
itself  on  this  same  right  to  decide,  by  itself,  unilaterally,  whether  the 
case  is  subject  to  the  Court’s  jurisdiction.  We  are,  therefore,  impotent 
to  bring  any  nation  before  the  tribunal  against  its  will  so  long  as  we 
have  this  reservation. 

court’s  XjAck  of  jtmiSDicrnoN  over  domestic  matters 

Mr.  Chairman,  none  of  us  believes  that  the  Court  should  have  juris¬ 
diction  over  disputes  with  regard  to  matters  which  lie  within  the 

* £  xl.  «  ¥T...  Fi.  _4  CS  .l  ^  a. 


i 1  rfjjirWvin  Mj  1 1 1  y  firti  funfii  '  wit  VI  j[*k) 


I  want  to  repeat  that  the  Statute  of  the  Court  makes  it  crystal  clear 
that  those  disputes  which  lie  within  the  domestic  jurisdiction  of  a 
country  are  not  to  he  subject  to  the  Court’s  jurisdiction. 

Senate  Resolution  94  does  not  disturb  the  reservation  iri  our  decla¬ 
ration  of  acceptance  which  excludes  domestic  matters  from  the  Court’s 
jurisdiction.  I  emphasize  this  point,  Mr.  Chairman,  in  view  of  the 
misunderstanding  in  certain  quarters  as  to  the  sco^e  and  intent  of  my 
resolution.  I  invite  the  committee’s  attention  specifically  to  page  2  of 
my  resolution,  beginning  at  line  14,  which  provides  that  our  declara¬ 
tion  of  acceptance  of  jurisdiction  of  the  Court  shall  not  apply  to — 

disputes  wittn  regard  to  matters  which  are  essentially  within  the  domestic  juris¬ 
diction  of  the  United  States  *  *  * 
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Further,  the  Statute  of  the  Court  does  not  confer  upon  it  any  juris¬ 
diction  over  domestic  matters.  Article  36  specifically  limits  the 
Court’s  j  urisdiction  to  legal  disputes  concerning— 

a.  the  interpretation  of  a  treaty ; 

b.  any  question  of  international  law ; 

c.  the  existence  of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation ; 

d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation. 

And  finally,  th©  U.N.  Charter,  of  which  the  Statute  is  a  part,  pro¬ 
vides  in  chapter  I,  article  2,  section  7,  that — 

Nothing  contained  in  the  present  Charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  any  state  or  shall  require  the  Members  to  submit  such  matters  to  settlement 
under  the  present  Charter  *  *  * 

So,  regarding  some  of  these  fears,  Mr.  Chairman?  that  have  been 
expressed  in  the  literature  which  seems  to  be  flooding  the  country, 
in  order  to  fan  what  I  consider  to  be  emotion  on  the  subject,  this  matter 
of  domestic  jurisdiction  hasj^een  properly handled,  carefully  guarded 
in  both  the  Charter  oj  the  United  Nations  the  Statute  of  the 
-Court.  /  V 

/'  \  ■ 

The  effect  of  my  resolution  wpuld  be  to  remove  the  so-calletd  reserve 
clause  and  allow  the  court  to  decide  what  ip  domestic  and  whpt  is  not. 
By  the  present  language,  the  TJnited  States  may  ^se  as  a  complete 
defense  to  Any  case  brought  against  it  in  the  Court,  however  plainly  not 
a  domestic  matter,  the  fact  that  the  United  Stated  had  itself  determined 
the  case  to  be  a  domestic  cape/  /  In  short,  tbe, United  States  reserved 
to  itself  p  veto  power  with  pedpect  jtp  the  jurisdiction 'of  the  Interna¬ 
tional  Coprt  of  Justice.  '  I  ''''"■-'■"i  I.  J 

And  I  might  add,  we  hpvp  confeprfed  hty  identical  right,  to  pe  as¬ 
serted  in  cases  against  us,  upon  all  of  bur  adversaries.  This  is  rp  way 
to  achieve,  international  justice,  and.  I  might  add,  nb  way  to  protect 
the  legitmipte  interest  of  the  United-Bfatek  both  political  aqw  com¬ 
mercial.  \  \  /  /  ' 

\  REASONS  FOB  REMAN  Op  ON  Tits  CC»J0BT  / 

\  \  \  /  ■ 

The  question*  may  well  be  asked  whether  we  can  safelyrely  on  the 

Court  itself  to  decide  whether  or  not  disputes  are  essentially  matters 
of  domestic  jurisdiction.  . 

The  answer  to  this  qhea.tion  lies  in  the  history  nhd  the  composition 
of  the  Court.  I  hope  there  wilLhe  spnead  tfpon  the  record  of  these 
hearings  a  list  of  the  judges  of  the  Court  since  its  creation,  and  a 
summary  of  the  decisions  it  has  made.  (See  Appendix  A,  pp.  265- 
281.)  When  these  are  studied,  I  am  sure  you  will  conclude,  as  the 
American  Bar  Association  in  a  section  report  of  last  August — “The 
Self-Judging  Aspect  of  the  U-S.  Domestic  Jurisdiction  Reservation 
with  Respect  to  the  International  Court  of  Justice” — concluded : 

The  decisions  of  the  Court  lead  us-  to  the  conclusion  that  It  has  acted  with 
conservatism,  and  has  given  reason  for  more  confidence  In  its  Judicial  standing, 
scholarship  and  impartiality  than,  has  in  fact  been  generally  accorded  it  by  the 
various  nations. 
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RESERVATION  ?0  EFFECT  ON  U.S.  COMMERCIAL  INTERESTS 

At  the  present  time  the  Court  is  more  of  a  hope  than  an  actuality. 

The  Omd,  which  is  in  essence  a  continuation  of  the  League  of  Na¬ 
tions  Permanent  Court  of  International  Justice,  began  its  work  in 
April  H>46.  In  Urn  14  years  that  have  intervened  less  than  four  cases 
a  year  have  been  submitted  to  it. 

Obviously,  Mi\  Chairman,  an  international  court  would  be  a  most 
useful  device  to  expedite  the  affairs  of  nations  in  this  modern  era. 
And  obviously,  too,  it  would  bo  particularly  useful  to  the  United 
States,  the  world’s  most,  important  trading  nation,  and  inevitably, 
the  world’s  most  important  claimant  nation,  if  effective  judicial  ma¬ 
chinery  wen^  established. 

As  a  matter  of  fact,  I  consider  the  present  reservation  a  very  serious 
blow  to  America’s  interests,  both  politically  and  commercially,  and 
surely  one  that  1ms  cost,  the  United  States  untold  millions  of  dollars 
in  terms  of  the  settlements  of  disputes  between  nations  on  economic 
or  commercial  matters. 

During  these  hearings  you  will  hear  some  of  the  lending  members 
of  the  American  bar,  men  who  are  familiar  with  the  intricacies  and 
problems  of  foreign  trade  and  international  controversy.  I  believe 
they  will  tell  you  why  they,  and  the  American  business  community 
who  are  their  clients,  are  interested  in  the  establishment  of  workable 
judicial  machinery  for  the  settlement  of  disputes  so  that  world  com¬ 
mercial  and  government  relations  may  be  conducted  on  a  more  orderly 
basis. 


SETTLING  INTERNATIONAL  DISPUTES  BY  PEACEFUL  METHODS 

But  over  and  above  this  need  for  instrumentalities  to  expedite 
the  routine  handling  of  international  business  are  certain  broad  prin¬ 
ciples.  As  a  nation  we  have  steadfastly  maintained  the  principle 
of  law  and  order  in  the  international  community.  We  have  tried  to 
act  justly  and  wTe  want  others  to  act  justly  toward  us.  We  want  to 
settle  international  disputes  by  peaceful  methods,  at  least  so  we  say, 
and  X  believe  we  mean  it;  and  my  purpose  in  offering  this  resolution 
is  to  provide  some  of  the  machinery  that  will  make  possible  an 
equitable  adjudication  of  the  disputes. 

President  Eisenhower  and  others  have  made  frequent  reference  to 
the  need  for  a  rule  of  law  in  world  affairs.  X  am  heartily  in  accord 
with  this,  the  more  so  because  of  my  experience  in  the  disarmament 
field  where  it  becomes  increasingly  clear  that  only  a  body  of  law, 
enforceable  before  duly  constituted  international  tribunals,  can  in¬ 
sure  the  smooth  operation  of  an  effective  disarmament  arrangement 

X  certainly  do  not  envision  any  such  large  role  for  the  present  Inter¬ 
national  Court  of  Justice,  but  X  do  fed  that  we  must  make  certain 
efforts  to  enlarge  the  role  of  the  Court  and  to  create  a  tradition  m 
international  jurisprudence. 

OTHER  COUNTRIES  HAVING  SIMILAR  RESERVATIONS 

At  the  present  time  6  of  the  88  nations  which  accept  the  Court’s 
compulsory  jurisdiction  have  so-called  reserve  clauses  in  their  dec- 
larations.  *  These  countries  are  the  United  States,  Mexico,  Liberia,  the 
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Union  of  South  Africa,  Pakistan,  and  the  Sudan,  France  had  a 
reserve  clause,  but  withdrew  it  on  July  10  of  last  year. 

It  is  notable  that  no  nation  had,  as  a  condition  to  its  adherence, 
reserved  the  right  <o  judge  unilaterally  for  itself  whether  matters  lay 
within  its  domestic  jurisdiction  until  after  the  United  States  had  done 
so  in  1046.  In  other  words,  we  were  the  pace  setter. 

COMMUNIST  ATTITUDE  TOWARD  THE  INTERNATIONAL  COURT 

It  is  interesting  to  note,  at  this  point,  that  not  a  single  one  of  the 
nations  which  have  accepted  the  compulsory  jurisdiction  of  the  Court 
is  Communist-controlled.  The  Communists—from  Mr.  Khrushchev 
on  down,  have  been  busily  creating  the  impression  that  they  are  the 
true  crusaders  for  peace.  But  when  it  conies  down  to  cases,  such  as 
accepting  the  International  Court  of  Justice,  the  Communist  nations 
turned  their  backs. 

I  find  us  in  a  rattier  embarrassing  position.  We  are  apparently 
more  hypocritical.  We  have  accepted  the  Court’s  jurisdiction  without 
giving  it  any  cases. 

The  Communists  say  they  do  not  want  the  Court’s  jurisdiction,  and 
the  attack  against  the  Court  is  really  quite  disturbing  to  me  because 
it  sort  of  coincides  with  the  constant  attack  which  is  leveled  against 
the  Court  from  the  Communists,  and  I  would  like  to  see  all  Americans 
take  a  very  forthright  stand  on  the  matter  of  rule  of  law,  rule  of 
justice.  It  saddens  me  when  I  see  literature  and  pamphlets  and 
folders  which,  for  all  practical  purposes,  substantiate  the  Communists’ 
purposes  of  claim  about  the  Court.  I  feel  that  this  is  most  unfortunate. 

VALUE  OF  COURTS  TO  CREDITOR  NATIONS 

Now,  Mr.  Chairman,  if  w©  rightly  understand  the  self-interest  of 
the  United  States,  courts  are  most  Valuable  to  nations  who  wish  to 
enforce  agreements  and  the  United  States  is  the  world’s  leading 
creditor  nation.  Throughout  the  world  nations,  individuals,  and  cor¬ 
porations,  have  debts  and  contract  obligations  to  American  nationals 
and  to  the  Government  itself.  Clearly,  even  in  the  most  narrow  terms, 
it  is  to  our  interest  to  enforce  these  obligations  in  courts  of  law 
rather  than  to  resort  to  more  tedious  processes  or  to  be  placed  in  the 
sometimes  ridiculous  and  sometimes  dangerous  position  of  having 
nothing  to  rely  upon  but  the  show  of  force;  and,  obviously,  a  great 
desire  and  a  great  unwillingness  to  use  force. 

RESOLUTION  18  A  LIMITED  STEP  FORWARD 

In  an  age  when  atomic  weapons  are  coming  to  be  regarded  as  part 
of  the  conventional  equipment  of  the  ordinary  combat  unit,  we  cannot 
afford  to  neglect  every  opportunity  to  create  what  the  late  John  Foster 
Dulles  called  legal  institutions  of  peace. 

But  X  would  like  to  make  it  clear  that  I  am  not  sponsoring  this 
resolution  on  the  broad  ground  that  a  more  effective  Court  will  save 
the  peace.  1  sponsor  it  only  as  one  step,  and  I  might  add  a  limited 
step,  which  will  make  a  modest  contribution  toward  the  solution  of 
certain  types  of  international  disputes. 
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EXCHANGE  OF  CORRESPONDENCE  BETWEEN  SENATOR  HUMPHREY 

AND  PRESIDENT  EISENHOWER 

I  am  very  pleased  that  President  Eisenhower  is  in  full  support  of 
this  resolution.  On  October  21,  1959,  I  wrote  to  the  President  and 
respectfully  urged  him  to  give  full  backing  to  my  proposal.  The 
President  m  a  letter  of  reply  on  November  17,  1959,  clearly  stated 
his  desire  that  this  resolution  be  approved  by  the  Senate.  I  quote 
from  the  President’s  letter : 

The  administration  supports  elimination  of  the  automatic  reservation  to  the 
Court’s  jurisdiction  by  which  the  United  States  has  reserved  to  itself  the  rJght 
to  determine  unilaterally  whether  a  subject  of  litigation  lies  essentially  within 
domestic  jurisdiction.  I  intend*  therefore,  on  an  appropriate  occasion,  to  restate 
to  the  Congress  my  support  for  the  elimination  of  this  reservation.  Elimination 
of  this  automatic  reservation  from  our  own  declaration  accepting  compulsory 
jurisdiction  would  place  the  United  States  in  a  better  position  to  urge  other 
countries  to  agree  to  wider  jurisdiction  of  the  International  Court  of  Justice. 

I  ask,  Mr.  Chairman,  that  the  exchange  of  correspondence  between 
the  President  and  me  as  it  appeared  m  the  Department  of  State 
Bulletin  of  January  25,  1960,  be  inserted  at  the  conclusion  of  my 
testimony  in  the  printed  hearing  record. 

The  Chairman.  Without  objection. 

(The  exchange  of  correspondence  referred  to  is  as  follows :) 

President  Expresses  Views  on  World  Court  and  Disarmament 

Following  is  an  exchange  of  letters  between  President  Eisenhower 
and  Senator  Hubert  //.  Humphrey  which  was  made  public  by  Senator 
Humphrey  on  November  27. 

PRESIDENT  EISENHOWER  TO  SENATOR  HUMPHREY 

Augusta,  Ga.,  November  17, 1950 , 

Dear  Senator  Humphrey:  I  writ©  now  in  further  reply  to  your  letter  of 
October  21,  1959. 

One  of  the  great  purposes  of  this  administration  has  been  to  advance  the  rule 
of  law  in  the  world,  through  actions  directly  by  the  U.S.  Government  and  in 
concert  with  the  governments  of  other  countries.  It  is  open  to  us  to  further 
this  great  purpose  both  through  optimum  use  of  existing  international  institu¬ 
tions  and  through  the  adoption  of  changes  and  improvements  in  those 
institutions. 

Timely  consideration  by  the  United  Nations  of  threatening  situations,  in 
Egypt  in  1956,  in  Lebanon  in  1958,  and  in  Laos  in  1959,  has  made  an  important 
contribution  to  the  preservation  of  international  peace  and  security.  The 
continued  development  of  mutual  defense  and  security  arrangements  among  the 
United  States  and  a  large  number  of  free  world  countries  has  provided  a  power¬ 
ful  deterrent  against  international  law-breaking.  One  cannot,  however,  be  sat¬ 
isfied  with  the  way  events  have  developed  in  some  areas— for  example,  Hungary, 
and  Tibet.  The  international  community  needs  to  find  more  effective  means  to 
cope  with  and  to  prevent  such  brutal  uses  of  force. 

One  of  the  principal  efforts  of  the  United  States  in  the  last  half  dozen  years 
has  been  to  devise  effective  means  for  controlling  and  reducing  armamenta 
Success  in  this  quest  will  bring  greater  security  to  all  countries  and  lift  the 
threat  of  devastating  nuclear  conflict.  In  order  to  make  progress  toward  the 
goal  of  complete  and  general  disarmament  expressed  in  the  United  Nations  res¬ 
olution  1  recently  sponsored  by  the  United  States  and  the  other  members  of  the 
General  Assembly,  this  Government  has  followed  the  policy  of  seeking  reliable 
international  agreements  on  manageable  segments  of  the  whole  arms  problem- 


1  For  text,  see  Bulletin  of  Nov.  23,  1959,  p.  766. 
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I  am  hopeful  that  the  current  Geneva  negotiations  on  discontinuance  of  nuclear 
weapons  tests  wiU  produce  agreement*  A  resulting  treaty  would,  of  course,  be 
submitted  to  the  Senate. 

Next  year  the  United  States  will  be  participating  in  further  disarmament 
efforts  to  be  undertaken  by  a  group  of  10  nations  which  will,  as  appropriate, 
report  on  its  progress  to  the  United  Nations  Disarmament  Commission  and 
General  Assembly.1  The  best  and  most  carefully  elaborated  disarmament  agree¬ 
ments  are  likely  to  carry  with  them  some  risks,  at  least  theoretically,  of  evasion. 
But  one  must;  ponder,  in  reaching  decisions  on  the  very  complex  and  difficult 
subject  of  arms  control,  the  enormous  risks  entailed  if  reasonable  steps  are  not 
taken  to  curb  the  international  competition  in  armaments  and  to  move  effectively 
In  the  direction  of  disarmament. 

As  you  know  my  message  to  the  Congress  on  the  state  of  the  Union  In 
January  1051), 4  and  from  expressions  by  the  Vice  President,*  the  Secretary  of 
State*  and  the  Attorney  General,’  the  administration  is  anxious  to  contribute 
to  the  greater  effectiveness  of  the  International  Court  of  Justice.  The  admints- 
tration  supports  elimination  of  the  automatic  reservation  to  the  Court's  jurisdic¬ 
tion  by  which  the  United  States  has  reserved  to  itself  the  right  to  determine 
unilaterally  whether  a  subject  of  litigation  lies  essentially  within  domestic 
jurisdiction.  I  intend,  therefore,  on  an  appropriate  occasion,  to  restate  to  the 
Congress  my  support  for  the  elimination  of  this  reservation.  Elimination  of  this 
automatic  reservation  from  our  own  declaration  accepting  compulsory  jurisdie- 
tion  would  place  the  United  States  in  a  better  position  to  urge  other  countries 
to  agree  to  wider  jurisdiction  of  the  International  Court  of  Justice. 

I  appreciate  having  your  views  on  this  vitally  important  subject 
Sincerely, 


Dwight  D.  Eisenhower. 


Hon.  Hubert  H.  Humphrey, 
U.8.  Senate , 

Washington,  D.C. 


SENATOR  HUMPHREY  TO  PRESIDENT  EISENHOWER 

October  21,  1059. 

The  President, 

The  White  House, 

Washington,  D.C. 

Dear  Mr.  President:  In  your  state  of  the  Union  message  on  January  0,  1950, 
you  declared  it  to  be  your  purpose  to  intensify  our  efforts  to  the  end  that  the 
rule  of  law  may  replace  the  obsolete  rule  of  force  in  the  affairs  of  nations.  In 
particular,  you  advised  the  Congress  to  expect  a  more  specific  proposal  from  you, 
dealing  with  the  problem  of  our  relationship  to  the  International  Court  of 
Justice.  Subsequently,  the  Vice  President  and  the  Attorney  General  have  de¬ 
livered  important  addresses  citing  your  concern  with  this  problem. 

Along  with  many  other  Members  of  Congress  in  both  parties,  I  was  delighted 
to  note  this  emphasis  on  a  program  of  strengthening  the  Court.  An  American 
initiative  along  this  line  would,  I  know,  be  welcome  throughout  the  world. 

In  selecting  for  first  attention  the  problem  of  the  American  relationship  to  the 
Court  itself,  you  have  I  believe,  made  a  wise  judgment.  In  particular,  the 
reservation  to  ourselves  of  the  right  to  determine  whether  a  case  lies  within 
cur  domestic  jurisdiction,  should  be  eliminated  as  soon  as  possible.  Since 
reservations  of  any  party  automatically  accrue  to  its  adversary,  this  reservation 
probably  will  be  used  against  our  interests  more  frequently  than  it  is  used  in  our 
behalf. 

I  should  like  to  say,  Mr.  President,  that  the  initiatives  you  have  taken  toward 
the  establishment  of  an  international  rule  of  law  are  most  welcome.  They 
have  my  wholehearted  support,  and,  I  am  confident,  the  support  of  most  Mem¬ 
bers  of  the  Congress. 

Senate  Resolution  94  *  supports  your  position  in  this  matter.  The  State  D^ 


*For  a  statement  by  the  chairman  of  the  XJ.S.  delegation,  see  ibid.,  Jan,  18,  1960,  p.  T9. 

«  For  background,  see  ibid.,  Jan.  11, 1960,  p.  45. 

8  Ibid.,  Jan,  26.  1959,  p.  115, 

*  Ibid.,  May  4,  1959,  p.  622. 

•  Ibid.,  Feb.  23,  1958,  p.  255. 

f  Ibid..  Sept  14,  1959,  p.  379. 

Res.  94  calls  for  U,S.  renunciations  of  the  right  to  declare  an  international  legal 
dispute  as  “essentially  domestic”  and  for  acceptance  of  World  Court  jurisdiction  in  such 
disputes  regarding  Interpretation  of  treaties,  any  questions  of  international  law,  breaches 
of  international  obligation,  ami  reparations. 
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pnrtment  has  advised  tli©  Foreign  Relations  Committee  thut  It  Is  In  agreement 
with  this  resolution,  There  itt  considerable  tmppori  among  members  of  tho 
Foreign  Relations  Committee  for  thin  atop  toward  greater  participation  In  tho 
Court,  hut  there  is  a  general  feeling,  which  I  share,  that  since  you  have  Indicated 
a  desire  to  speak  further  on  this  subject,  final  action  should  be  held  in  abeyance 
pending  your  message. 

I  regret  very  mueh  that  tho  first  session  of  the  present  Congress  has  ad¬ 
journed  without  receiving  your  message  on  this  important  subject. 

I  respectfully  urge  you  to  give  this  further  consideration.  J  hope  that:  you 
will,  either  In  your  next  state  of  the  Union  message  or  in  a  special  communi¬ 
cation,  advise  ns  of  the  broad  policies  which  guide  the  U-H.  Government  in 
its  efforts  to  establish  a  rule  of  law  in  the  world,  and  also  describe  the  spe¬ 
cific  measures  which  Congress  should  pass  to  aid  in  accomplishing  this  gen¬ 
eral  purpose.  Since  Senate  Resolution  1)4  is  now  widely  understood  and  has 
been  fully  discussed  In  the  press,  and  since  the  withdrawal  of  the  self-judgment 
aspect  of  the  domestic  Jurisdiction  reservation  is  an  obvious  first  step,  1  hope 
your  message  will  contain  a  plea  for  the  early  pusNage  of  Henate  Resolution  1)4. 

The  enunciation  of  general  principles  of  long  range  foreign  policy  are  most 
useful.  The  public  acceptance  of  these  broad  principles  will  be  bolstered  by 
concrete  proposals.  It  is  with  this  in  mind  that  I  have  Introduced  Nona  to 
Resolution  1)4,  which  is  admittedly  only  a  very  small  atop  toward  the  greater 
common  goal  which  we  share.  With  your  support  I  am  confident  that  tho 
Senate  will  accept  this  measure,  and  we  will  then  he  able  to  look  toward  tlm 
further  establishment,  of  what  our  Into  Secretary  of  State,  John  Foster  Dulles, 
called  Institutions  of  pence. 

Advocacy  of  measures  looking  toward  the  establishment  of  a  Just  and  last¬ 
ing  pence  has  always  been  urgent.  It  is  particularly  urgent  now,  after  the 
recent  visit  of  the  Soviet  Chairman,  to  make  it  doubly  clear  to  the  entire  world 
that,  while  we  shall  strive  mightily  for  a  peaceful  resolution  of  Soviet-United 
States  differences,  our  goal  has  not  shifted  toward  a  two-power  world;  rather 
we  continue  to  look  resolutely  toward  an  international  system  in  which  the 
rights  of  all  nations  will  be  respected,  regardless  of  size  or  military  power. 

An  American  expression  of  confidence  in  the  Court  at  this  time  would  be  of 
tremendous  value  and  I  hope  you  will  find  an  early  occasion  to  express  your 
personal  support  of  legislation  to  make  our  American  membership  in  the  Court 
what  it  should  be. 


Respectfully  yours, 


Htmiwr  H.  Humphrey. 


PRESIDENT'S  COMMENTS  ON  SENATE  RESOLUTION  1)4  IN  STATE  OF  THE 

UNION  MESSAGE 

Senator  Humphrey.  The  President  in  his  state  of  the  Union  mes¬ 
sage  to  the  Congress  on  January  7,  1960,  again  indicated  his  support; 

In  1046  we  accepted  the  Court’s  jurisdiction,  but  subject  to  a  reservation  of 
the  right  to  determine  unilaterally  whether  a  matter  lies  essentially  within 
domestic  jurisdiction.  There  is  pending  before  the  Senate,  a  resolution  which 
would  repeal  our  present  self -judging  reservation.  I  support  that  resolution 
and  nrge  its  prompt  passage.  If  this  is  done,  I  intend  to  urge  similar  ac¬ 
ceptance  of  the  Court’s  jurisdiction  by  every  member  of  the  United  Nations. 

AMERICAN  BAR  ASSOCIATION’S  VIEWS  ON  SEEF-JUDGING  RESERVATION 

I  am  also  very  pleased  to  be  able  to  report  that  repeal  of  our  self- 
judging  reserve  clause  is  endorsed  by  the  American  Bar  Association. 
In  1946  at  the  meeting  of  the  Association’s  Assembly  in  Atlantic  City, 
a  resolution  was  adopted  which  provided : 

Now,  therefore,  be  it  resolved  that  the  Senate  of  the  United  States  should 
reconsider  the  subject  of  the  declaration  of  compulsory  jurisdiction,  and  should 
eliminate  therefrom  the  right  of  determination  by  the  United  States  as  to  what 
constitutes  matters  essentially  within  the  don  estic  jurisdiction,  *  *  * 

The  House  of  Delegates  of  the  American  Bar  Association  at  its 
midyear  meeting  in  Chicago  in  February  1947  also  urged  deletion 


INTERNATIONAL  COURT  OF  JUSTICE  83 

of  tho  Tflsorvo  chum  Tho  resolution  adopted  by  tho  House  of  Dole* 
gat  oh  reckon  i  mo  1 1  doc  I — 

that;  Urn  Senate  authorise  the  tiling  of  n  further  declaration  which  shall  not 
contain  tho  (self  Judging)  rcsmYtUten.  *  *  * 

1  ask  that  this  resolution  appear  in  full  in  the  printed  hearing 
record  at  tho  conclusion  of  my  testimony. 

The  Chairman,  Without  objection,  it  is  ho  ordered. 

Sonator  Humphrey,  ThcHoendorHcmentHof  the  American  liar  Aso¬ 
cial  ion’s  Assembly  and  IIouho  of  Delegates  ntill  Hfand  and  repreBont 
the  considered  judgment  of  thin  distinguished  body  of  lawyers. 

INTERESTS  SERVED  UY  WITHDRAWAL  OF  SELE-.I  UIKHNU  RESERVATION 

As  we  approach  a  series  of  summit  talks  it  is  quite  important  for 
us  to  reaffirm  to  all  the  nations  of  the  world,  small  as  well  as  large, 
that  the  United  States  does  not  stand  for  tne  proposition  that  the 
world’s  problems  are  to  be  settled  only  in  private  conclaves  of  the  most 
powerful.  We  must  reiterate  the  proposition  that  wo  stand  for  a 
world  in  which  small  nations  as  well  as  large  will  be  able  to  obtain 
justice  without-  reference  to  military  strength  or  strategic  position. 
We  have  aided  the  United  Nations  to  create  a  climate  in  which  small 
nations  have  found  a  voice.  But  in  the  United  Nations  all  delegates 
represent  tho  interest  of  their  particular  governments.  The  Court  is 
unique  in  that  it  is  an  international  body  whose  members,  the  judges, 
are  expected  to  represent  the  accepted  body  of  international  law, 

I  sincerely  believe  that  we  will  he  serving  the  immediate  interest 
of  tho  United  States  and  the  long-range  interest  of  the  United  States 
and  the  long-range  interest  of  world  peace  by  immediately  withdraw¬ 
ing  the  self- judging  reservation  to  our  adherence  to  the  Court. 

That  is  my  statement,  Mr.  Chairman. 

RESOLUTION  ADOPTED  BY  AMERICAN  BAR  ASSOCIATION 

(The  resolution  adopted  in  1047  by  the  American  Bar  Association 
is  as  follows:) 

Resolution  Adopted  by  the  House  of  Delegates  of  the  American  Bar  Association 

in  February  1047  Recommending  Deletion  of  the  Self- Judging  Reserve  Clause 

to  Our  Acceptance  of  the  International  Court  of  Justice 

“*  *  *  the  Association  is  of  the  opinion  that  the  prestige  and  authority  of  the 
Court  and  the  leadership  of  the  United  States  in  behalf  of  the  peaceful  settle¬ 
ment  of  international  disputes  require  that  a  further  step  be  taken,  through 
withdrawal  of  the  reservation  put  in  the  declaration  by  virtue  of  the  Connally 
amendment  of  the  Morse  resolution  (S.  Res.  106),  whereby  either  the  United 
States  or  an  adverse  party,  rather  than  the  Court,  would  determine  whether  a 
particular  dispute  between  them  is  excluded  from  the  Court’s  jurisdiction  be¬ 
cause  of  its  connection  with  matters  'essentially  within  the  domestic  jurisdic¬ 
tion’  of  the  party  so  deciding ; 

“Resolved  further ,  That  the  Association  is  of  the  opinion  that  the  retention 
of  such  a  condition  in  the  American  declaration,  as  well  as  any  future  reliance 
on  it,  would  be  incompatible  with  the  announced  purpose  of  the  United  States  to 
join  in  giving  to  the  Court  a  broad  jurisdiction ;  and  if  followed  by  other  nations 
in  filing  or  renewing  their  declarations,  would  mean  that  the  United  States  had 
created  the  precedent  for  a  serious  backward  step  through  narrowing  and  Impair¬ 
ing  the  jurisdiction  which  many  countries  have  vested  in  the  Court ; 

“Resolved  further ,  That  the  Association,  for  the  fulfillment  of  the  objective# 
which  it  has  strongly  urged  for  many  years  in  behalf  of  international  law  and 
adjudication,  now  recommends  to  the  Senate  and  Government  of  the  Unite! 
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Btntes  (lmt  (hoy  reconsider  the  subject  mutter  of  the  deeln ration  (teponlted  on 
August  2d,  T'MU,  and  (hat  (he  Senate  authorise  the  (Ring  of  a  farther  declara¬ 
tion  which  shall  not  contain  the  reservation  or  condition  to  which  the  foregoing 
resolutions  relate." 


ISSUES  INVOLVING  THE  PANAMA  CANAL 

The  Ou airman,  Thank  you,  Senator  Humphrey. 

I  guess  you  know  wo  had  the  Secretary  of  State  and  the  Attorney 
General  here  this  morning  on  behalf  of  this  resolution. 

Senator  Humphrey.  Yes, 

The  Chairman.  In  the  discussion  this  morning  several  people 
raised  the  question  about  the  Panama  Canal  as  an  illustration  of  the 
possible  interference  in  our  internal  or  domestic  affairs. 

Do  you  have  any  comment  to  make  about  that  situation?  As  you 
know,  it  has  been  urged  before  as  an  objection  to  the  removal  of  this 
reservation. 

Senator  Humphrey.  Yes. 

My  comment  would  be,  first,  that  we  seek  the  legal  counsel,  the  ad¬ 
vice  of  the  chief  legal  officer  of  our  Government,  who  is  the  Attorney 
General. 

Our  relationships  relating  to  the  Panama  Canal,  as  I  recall,  are 
outlined  in  a  treaty  between  ourselves  and  the  Republic  of  Panama, 
and  whether  or  not  in  that  treaty  we  have  reservations  which  are 
'conclusive — which  I  believe  they  are — as  to  the  domestic  aspect  of 
the  Canal  Zone,  our  chief  legal  ollice  could  best  advise  us. 

The  Canal  Zone  is  considered  an  American  position,  even  though 
the  jurisdiction  or  the  legal  requirements  of  the  Canal  Zone,  the  out¬ 
line  of  the  Canal  Zone  are,  as  we  know,  bound  by  treaty. 

I  would  suggest  rather  than  acting  as  sort  of  a  thumbnail  lawyer 
here  that  we  try  to  seek  the  advice  and  counsel  of  the  State  Depart¬ 
ment,  No.  1 ;  but  more  importantly,  the  Attorney  General  who  is  the 
President’s  main  legal  adviser. 

The  Chairman.  Really  what  I  had  in  mind  is  this :  Do  you  see  any 
great  danger  in  the  continual  ion  of  the  control  of  the  Canal  through 
some  legal  action  through  the  Court? 

Senator  Humphrey.  None  whatsoever;  none  whatsoever  because  of 
the  treaty,  which  is  a  legal  instrument  in  international  law  between 
the  respective  parties,  the  Republic  of  Panama  and  the  United  States. 

There  may  be  an  instance  in  which  the  interpretation  of  that  treaty 
relating,  for  example,  to  the  question  of  whether  or  not  you  can  have 
two  flags  over  the  Canal — which  the  President  thought  was  not  such 
a  bad  idea — might  be  brought  into  the  jurisdiction  of  the  Court. 
Even  of  that  I  am  not  sure. 

It  would  be  my  feeling,  and  I  can  only  give  my  own  individual 
feeling  on  this,  and  I  am  aware  of  this  problem,  that  the  examination 
of  the  treaty  indicates  clearly  that  the  Canal  Zone  is  an  American 
possession  and,  as  such,  is  in  the  domestic  jurisdiction  of  the  United 
States. 

Now,  as  to  the  use  of  the  Canal,  there  may  be  some  international 
implications,  and  that  might  come  within  the  jurisdiction  of  the  Court 
relating  to  the  interpretation  of  provisions  ox  the  treaty  that  concern 
the  use  of  the  Canal.  But,  again,  I  would  say  there  are  two  offices 
which  ought  to  be  consulted,  the  general  counsel  of  the  State  De- 
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partment,  who  is  the  Legal  Adviser,  of  course,  to  our  Secretary  of 
State;  amt  the  Attorney  General,  who  is  the  chief  legal  adviser  of  the 
Government. 

The  Ciiajuman*  The  Senator  from  Iowa.  Do  you  wish  to  ques¬ 
tion  Senator  Humphrey  ? 

Senator  IIiokknloopeu.  Yes,  just  one  or  two  questions,  Mr* 
Chairman. 

I  am  not  so  sure  what  the  status  of  the  Panama  Canal  is  in  my  own 
mind.  I  think  the  treaty  recites  that  residual  sovereignty  resides  in 
Panama,  but  to  all  other  intents  and  purposes  we  have  jurisdiction. 
Whether  wo  have  sovereignty  or  not  I  am  not  sure. 

Therefore,  in  the  minds  of  the  Court,  it  might  bo  taken  somewhat 
out  of  the  position  of  a  U.S.  possession ;  I  just  do  not  know. 

Are  you  yourself  willing  to  have  the  matters  involved  in  the  treaty 
with  Panama  and  the  Panama  Canal,  between  Panama  and  the  United 
States,  submitted  to  and  resolved  by  the  International  Court? 

Senator  Humphrey.  I  would  suggest,  Senator  Hickenlooper,  that 
this  is  a  matter  that  ought  to  be  commented  upon  by  the  State  De¬ 
partment  and  the  Attorney  General. 

I  have  no  doubt  in  my  own  mind,  or  I  would  not  be  advancing 
this  resolution,  that  our  interests  are  well  safeguarded.  I  think  they 
are  bettor  safeguarded.  I  might  add,  in  the  jurisdiction  of  the  Court 
than  they  are  in  the  hurly-burly  of  power  politics,  where  we  may 
lose  the  Canal  forthwith  just  on  account  of  the  fact  that  we  cannot 
afford  to  stand  up  and  fight  for  it. 

I  want  the  Canal.  1  think  it  is  a  vital  part  of  our  transportation 
and  our  system. 

DEFINING  THE  COURT’S  JURISDICTION 

Senator  Hickenlooper.  That  is  getting  into  the  question  of  practi¬ 
cality — we  are  dealing  here  with  a  question  of  basic  law,  jurisdiction, 
and  acquiescence  in  jurisdiction. 

Now,  do  you  agree  that  in  most  countries  of  the  world  the  judiciary 
is  controlled  to  a  great  extent,  in  fact  its  limitations  and  its  province 
are  pretty  well  defined,  by  statute. 

There  are  some  countries,  I  think,  a  few,  where  there  may  be 
absolute  sovereignty  in  a  sovereign,  and  in  which  that  sovereign  may 
appoint  judges  who  can,  in  the  name  of  the  sovereign,  do  practically 
whatever  they  please  on  the  bench  in  the  name  of  an  absolute  monarch. 
But  I  am  talking  about  the  overwhelming  number  of  countries  in  the 
world.  Don’t  you  agree  that  their  courts  are  governed  by  a  substan¬ 
tial  body  of  existing  law  ? 

Senator  Humphrey.  I  do  not  profess  to  be  enough  of  a  student  of 
the  courts  of  the  world  to  make  a  value  judgment  on  that,  Senator. 

I  do  profess  to  be  able  to  read  the  Statute  of  the  Court  which  states 
very  clearly  the  jurisdiction  of  the  Court  in  all  legal  disputes  concern¬ 
ing  four  areas:  the  interpretation  of  a  treaty;  any  question  of  inter¬ 
national  law — and  a  body  of  international  law  is  just  about  as  well  ac¬ 
cepted  as  the  body  of  common  law;  the  existence  of  any  fact  which, 
if  established,  would  constitute  a  breach  of  an  international  obliga¬ 
tion;  and  the  nature  or  extent  of  the  reparation  to  be  made  for  the 
breach  of  an  international  obligation. 
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The  Statute  is  about  hr  dour  hr  you  could  ox | mot  to  have  in  out¬ 
lining  the  jurisdiction  of  any  court,  and  this  is  not  exactly  a  new 

froposal  -  -wo  have  been  attempting,  as  a  nation,  since  the  time  of  the 
lague,  well  back  in  1010  and  toll,  and  up  through  the  Longue  of  Na¬ 
tions,  to  get  a  W orld  Court  . 

We  are  the  daddies  of  it,  so  to  speak,  and  after  the  child  is  born, 
why,  we  insist,  on  locking  it  up  in  a  closet. 

Senator  ITmuENioorEu,  Well,  that  has  been  our  ambition,  and  T 
think  it  should  continue  to  he  our  ambition,  to  get  some  kind  of  a 
forum  in  which,  I  will  say,  porformablo  results  can  he  hoped  for. 
Whether  you  can  call  them  enforceable  results  or  not  is  another  thing. 
Senator  Hum  mi  key.  Yes,  l  stand  up  for  that. 

Senator  IIuuiknloofek.  We  have  had  some  experiences  with  the 
United  Nations,  some  of  t  hern  good,  some  of  them  bad.  Unfortunately, 
as  encouraged  as  we  eit  her  were  or  have  been  or  may  be  now  about  the 
United  Nations,  we  find  some  very  disappointing  tilings  in  the  United 
Nations,  and  a  total  failure  of  certain  nations  to  live  up  to  what  we 
believe  to  he  their  obligations  in  the  United  Nations. 

We,  as  the  United  States,  have  vast  interests,  not  only  to  our  own 
people,  but  we  have  vast  interests  in  the  future  of  the  world;  X  think, 
that  is,  vast  interests  that  affect  the  future  of  the  world. 

Now,  my  concern  in  this  is,  are  we  willing  to  turn  over  completely, 
and  without  any  ability  to  put  on  the  brakes,  to  a  World  Court  com¬ 
posed  of  individuals,  many  of  whom  do  not  have  exactly  the  same 
concept  of  legal  justice  that  we  have,  the  right  to  make  determina¬ 
tions  vitally  affecting  the  entire  future  of  the  United  States,  unless 
there  is  a  pretty  clearly  determined  body  of  law  delimiting  their 
authority  or  describing  it  or  establishing  it  other  than  what  we  may 
call  treaty  and  international  custom  and  things  of  that  kind. 

It  is  a  very  difficult  thing;  I  imagine  it  would  not  be  easy,  to  write 
such  a  code. 

Senator  Humim  i  hey.  Senator,  I  can  understand  these  apprehensions, 
and  I  attempted  in  my  testimony  to  point  out  that  I  did  not  look  upon 
the  Court,  that  is,  the  International  Court  of  Justice,  as  a  cure-all  or 
as  a  major  instrument  in  his  quest  for  peace,  but  rather  as  one  of  the 
steps,  one  of  the  developments. 

CONDUCT  OF  THE  COURT 

I  would  only  add  this,  that  under  the  Charter  of  the  United  Nations, 
if  we  find  the  Court  is  abusing  what  we  believe  to  be  our  rights,  if 
it  is  irresponsible,  we  can  withdraw.  We  are  not  caught. 

It  is  not  as  if  this  is  “until  death  do  us  part”.  There  is  no  such  com¬ 
mitment,  and,  according  to  the  American  Bar  Association,  the  Court, 
in  its  limited  experience,  has  exercised  a  degree  of  conservatism  and 
of  judicious  temperament  which  has  earned  its  commendation. 

Now,  the  American  Bar  Association  is  a  very  conservative,  respon¬ 
sible  institution,  and  I  would  prefer  to  take  the  judgment  of  lawyers 
who  have  concentrated  their  talents  and  time  upon  matters  of  inter¬ 
national  law  as  to  whether  or  not  a  court  had  demonstrated  the  judi¬ 
cious  attitude  and  caution  that  is  required,  rather  than  the  fears  or  the 
apprehensions  of  any  one  of  us. 

Senator  Hickenlooper.  Well,  I  cannot  quite  agree  that  the  Court 
has  demonstrated  a  profound  or  judicious  attitude,  and  I  say  that 
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wil.li  all  respect  to  the  vary  great,  ability  of  I  lia  members  of  Ilia  Court, 
and  I  liava  the  highest  regard  for  their  ability. 

The  Court  has,  indeed,  been  circumscribed  and  been  brought  up 
short  by  these  restrictions  which  have  existed,  and  if  has  not  had  a 
chance  to  fry  its  wings,  so  I  do  not  believe  it,  has  demonstrated  one  way 
or  the  other,  with  sufficient  historic  background,  any  great  sagacity. 

Again  J  want  to  qualify  that  by  saying  that  is  not  in  the  slightest 
degree  critical  of  the  individuals  of  the  Court.  It  does  not  go  to  that 
point  at  all. 

Hut  12  or  13  cases  which  may  have  been  adjudicated  before  the  Court 
in  20,  ilO  years,  I  do  not  believe  set,  a  pattern  in  which  we  are  justified, 
necessarily,  in  drawing  final  conclusions  about  it. 

Senator  Humphrey.  I  would  not  say  that.  I  indicated  a  note  of 
caution  in  my  own  testimony,  and  I  said  there  is  an  escape  clause, 
namely,  (hat  we  can  withdraw  from  the  jurisdiction. 

Senator  JIiokenloopkh.  I  want,  to  talk  about,  that,  in  a  minute,. 

Senator  Humphrey.  The  old  Court  sat,  from  1922  to  1940,  and 
handled  (15  cases.  It,  rendered  32  decisions  in  contentious  cases,  and 
25  advisory  opinions,  and  12  cases  were  withdrawn  by  the  part  ies. 

On  February  0,  194(5,  the  United  Nations  elected  15  judges  to  the 
now  Court.  It  first  sat  on  April  18,  1946,  and  at  least  43  cases  had 
been  submitted  to  it  by  July  1,  1959,  and  as  of  that  date  it  had 
rendered  final  opinions  in  17  contentious  cases,  10  advisory  opinions, 
and  7  cases  had  been  dismissed  without  opinion  on  the  ground  that 
the  defendant  had  not  submitted  to  the  Court’s  jurisdiction  in  any 
way. 

Now,  this  is  the  body  of  experience  that  we  have  to  draw  on,  and 
the  people  who  have  judged  that  experience,  that  is,  our  lawyers  in 
the  American  Bar  Association,  gave  a  favorable  report;  that  is,  the 
conduct  of  the  Court  received  a  commendation.  That  is  the  evidence 
for  the  Court. 

The  argument  against  it  is  that  we  are  fearful  that  it  may  get  out 
of  hand.  That  is  not  evidence.  That  is  supposition.  That  is  appre¬ 
hension,  and  in  a  court  of  law,  Senator,  supposition,  apprehension,  and 
circumstantial  evidence,  hardly  are  controlling  when  you  have  the  real 
evidence  to  the  contrary. 

GUIDELINES  FOR  THE  COURT 

Senator  Htckenlooper.  Well,  the  whole  situation  surrounding  this 
proposal,  I  think,  was  expressed  this  morning  by  one  of  the  witnesses 
as  an  exercise  in  faith ;  the  bulk  of  that  kind  of  an  argument  is,  we  must 
take  it  on  faith. 

Well,  we  have  to  take  a  great  many  things  on  faith ;  that  is  very 
true.  But  we  are  dealing  with  some  pretty  far-reaching  matters 
affecting  our  Nation,  and  I  do  not  know  just  how  far  we  should  go  on 
faith  that  the  Court  will  be  judicious,  that  it  will  be  allwise,  that  it 
will  be  completely  impartial  in  its  approaches,  unless  there  are  some 
more  specific  guidelines  along  which  it  will  go. 

I  think  jurists  of  ability  and  integrity  will  follow  guidelines.  But 
if  you  do  not  have  the  guidelines,  then  they  are  on  frolics  of  their  own, 
governed  by  their  own  philosophy  in  many  cases. 

Senator  Humphrey.  Could  I  add.  Senator,  that  there  are  guidelines 
that  have  already  been  established  by  the  precedent  of  the  Court, 
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And  most  of  the  guidelines  of  our  courts — and  I  am  not  a  lawyer,  but 
I  have  studied  constitutional  law  and  jurisprudence— particularly  the 
Federal  court,  and  courts  of  common  law,  are  tradition,  precedent, 
not  statute.  In  the  instance  of  the  Court  of  International  Justice  we 
have  a  series  of  cases  dating  from  the  days  of  the  1920’s  on  up,  plus 
the  fact  there  have  been  a  number  of  documents,  treatises,  written 
relating  to  the  jurisdiction  of  the  Court.  Those  are  numerous. 

I  happen  to  have  in  my  hand  here  the  report  of  the  American  Bar 
Association,  and  there  are  all  sorts  of  citations  as  to  the  guidelines  re¬ 
lating  to  the  Court’s  jurisdiction :  for  example,  the  meaning  of  domes¬ 
tic  jurisdiction,  the  meaning  of  jurisdiction  of  treaties,  what  we  mean 
by  reparations.  These  are  not  matters  that  are  without  pattern  of 
guidance. 

We  have  been  indulging  as  a  world  in  the  matter  of  international 
justice  for  centuries,  and  great  bodies  of  at  least  philosophical  ma¬ 
terial  have  been  written  on  international  justice,  and  a  considerable 
amount  of  law  itself  is  now  accepted  among  the  nations  in  the  form  of 
treaty  obligations. 

I  might  add  on  this  matter  of  faith,  Senator — and  I  do  not  want  to 
argue  the  point  particularly,  because  this  is  all  a  matter  of  personal 
conviction — that  I  have  faith  this  afternoon  that  that  pilot  that  is 
flying  up  around  there  in  that  B~52  is  not  going  to  drop  that  bomb, 
but  I  want  to  tell  you  that  I  have  met  a  lot  of  pilots  I  would  not  want 
to  have  that  much  faith  in,  and  I  have  met  a  lot  of  other  people  like 
that.  too.  But  I  have  to  have  faith  in  him. 

I  nave  faith  that  our  military  are  going  to  do  the  right  thing,  and 
I  suppose  in  a  sense  I  have  faith  that  Khrushchev  is  not  going  to 
launch  that  rocket.  I  know  what  the  consequences  would  be,  and  I 
imagine  he  does. 

Senator  IIickenlooper.  But  I  do  not  believe  our  faith  extends  to 
the  point  where  we  just  discard  all  of  our  arms. 

Senator  Humphrey.  Nor  would  we  in  the  instance  of  the  Court. 

WHAT  IF  COURT  ACTS  IRRESPONSIBLY? 

The  Court’s  enforcement  relies  upon  the  very  limited  sanctions  of 
the  United  Nations  and  of  responsible  action  between  nations.  There 
are  no  armies  that  will  march  against  us  if  we  refuse  to  accept  the 
act  of  the  Court  or  the  decision  of  the  Court. 

What  is  more,  we  have  a  safeguard  that  is  unassailable.  If  the 
Court  acts  ir  n  irresponsible  manner  we  cease  to  accept  jurisdiction. 
So,  in  terms  t  our  protection,  I  might  add  that  the  degree  of  faith 
that  we  exercise  here  is  not  going  to  jeopardize  our  national  security. 

What  I  am  worried  about  jeopardizing  our  national  security  is  the 
fact  of  arms  and  their  injudicious  use,  their  reckless  use,  not  by  our¬ 
selves  but  some  adversary,  and  over  that  I  have  no  control,  nor  do 
you. 

Senator  Hickenlooper.  Well,  it  is  true  that  we  have  no  control  over 
those  matters,  and  we  can  get  out  of  this;  there  is  an  escape  clause 
here.  But  that  escape  clause  does  not  do  us  much  good  in  connection 
with  a  matter  that  has  already  been  adjudicated  while  we  have  sub¬ 
mitted  to  the  jurisdiction  of  the  Court. 

In  other  words,  our  traditions  are  that  we  will  maintain  our  obliga¬ 
tions.  We  will  do  what  we  say  we  will. 
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Senator  Humphrey.  I  trust  that  our . * 

Senator  IIiokknloopku.  Once  a  decision  is  made,  which  may  be  very 
disastrous  to  the  United  States,  and  which  we  might  feel  is  completely 
out  of  keeping  with  all  concepts  of  justice,  as  we  see  it,  i  f  that  decision 
goes  against  us,  if  we  have  submitted  to  the  jurisdiction  of  the  Court, 
we  will  carry  it  out. 

Senator  Humphrey.  I  hope  we  could. 

Senator  IIickknloopkr.  And  the  escape  clause  would  do  us  no  good 
in  that.  It  would  only  be  for  the  future. 

Senator  Humphrey.  I  would  hope  we  would  do  just  as  you  are 
saying,  Senator,  that  we  would  fulfill  our  obligations  under  the  juris¬ 
diction  of  the  Court  once  we  have  accepted  the  jurisdiction. 

But  I  say  with  equal  candor  that  if  the  Court  acted  irresponsibly, 
we  have  a  protection  in  terms  of  withdrawal. 

Furthermore,  even  a  Federal  court  sometimes  has  difficulty  in  as¬ 
serting  its  jurisdiction  when  it  comes  to  enforcement 

The  enforcement  of  court  orders  is  left  to  the  executive  branch  with 
the  power  of  the  Government  of  the  United  States,  and  in  this  in¬ 
stance  the  enforcement  of  court  orders  is  left  to  two  things :  firstly,  the 
willingness  of  the  parties  who  are  participants  to  the  Court’s  juris¬ 
diction  to  accept  the  order;  and,  secondly,  to  what  limited  sanctions 
could  be  brought  by  the  United  Nations. 

I  think  what  we  are  doing  here  is  learning  to  crawl  before  we  walk 
or  at  least  learning  to  walk  before  we  run.  We  are  seeking  to  place  be¬ 
fore  the  Court  certain  very  limited  areas  of  controversy,  and  of  points 
of  difference,  and  letting  the  Court  decide. 

Senator  IIickenlooper.  That  is  just  the  point.  How  limited  are 
they? 

Senator  Humphrey.  So  far  as  I  am  personally  concerned,  I  would 
like  to  see  a  body  of  law  in  this  world  that  would  obviate  any  possi¬ 
bility  of  any  settlement  of  disputes  by  force,  because  I  believe  the  argu¬ 
ment  about  the  settlement  of  disputes  by  force  is  for  high  school  de¬ 
baters.  Force  today  is  catastrophe,  and,  therefore,  it  seems  to  me  that 
we  ought  to  be  interested,  above  all  people,  as  a  people  who  are  dedi¬ 
cated  to  the  proposition  of  government  by  law,  in  the  instruments  that 
make  law  possible. 

ENFORCEMENT  OF  FEDERAL  COURT  DECREES 

Senator  IIickenlooper.  Well,  of  course,  so  far  as  the  Federal 
courts  are  concerned,  I  do  not  quite  agree  with  you  that  the  enforce¬ 
ment  of  Federal  court  decrees  are  left  to  the  executive.  I  think  the 
Federal  court,  99  times  out  of  a  hundred,  has  complete  practical 
means  within  its  own  control  to  enforce  its  own  decrees  through  U.S. 
marshals  and  other  process  servers  and  other  force. 

I  think  there  are  occasions  when  things  get  completely  beyond  the 
immediate  practical  enforcement  possibilities  of  that^particular  court 
when  you  may  bo  able  to  call  on  the  executive  for  certain  assistance. 
But,  generally  speaking,  our  courts  not  only  have  the  inherent  right  to 
enforce  their  decrees  but  they  have  the  basic  machinery  within  their 
control  to  enforce  them. 

Senator  Humphrey.  I  respectfully  disagree,  Senator.  The  court 
has  no  machinery  within  its  control  to  enforce  its  decrees  except  the 
habit  of  obedience  and  the  respect  of  people  for  laws. 
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The  marshals  of  the  United  States  are  executive  officers,  as  are 
even  district  judges — I  mean  district  attorneys. 

Senator  Hickenlooper.  You  try  to  disobey  a  Federal  court  order 
and  see  how  quick  the  U.S.  marshal  throws  you  in  the  pokey. 

Senator  Humphrey.  Yes,  because  the  executive  sees  to  it  that  the 
court  orders  are  enforced. 

I  know  enough  about  Federal  courts  to  know  what  enforcement 
po wei^s  the  courts  ha v  e. 

The  courts  have  enforcement  powers  primarily  because  we  know 
the  executive  branch  will  put  you  in  the  pokey  if  you  do  not  obey  the 
court  orders,  which  is  just  fine. 

Senator  IIickenlqoper.  We  are  getting  into  some  fine  arguments, 
but  I  still  assure  you  that  the  Federal  court  has  the  authority  to  order 
the  agent  of  the  Federal  court  to  put  you  in  durance  vile  if  you  disobey 
his  orders. 

Senator  Humphrey.  I  remember  the  famous  decision  in  which 
President  Jackson  once  said,  “Marshall  has  made  his  decision.  Now 
let  him  enforce  it.” 

The  Chairman.  Could  I  remind  my  colleagues  that  we  have  about 
a  dozen  more  witnesses,  some  of  whom  have  come  long  distances,  and 
you  two,  both  being  members  of  this  committee,  will  have  ample  op¬ 
portunity  to  fight  all  these  questions  out  ad  infinitum. 

Senator  Humphrey.  I  think  you  are  surely  right. 

Senator  Hxckenlooper.  We  won’t  have  as  much  fun. 

Senator  Humphrey.  That  is  right.  We  won’t  get  you  to  listen, 
Mr,  Chairman.  [Laughter,] 

Senator  Hickenlooper.  I  surrender. 

Senator  Humphrey.  I  won’t  surrender.  I  yield.  [Laughter.] 

PROVISIONS  IN  TREATY  WITH  PANAMA 

The  Chairman.  I  would  like  to  read,  because  this  question  has  come 
up  two  or  three  times,  and  is  likely  to  come  up  in  the  future,  just  two 
or  three  sentences  from  that  treaty  with  Panama,  and  1  think  it  puts 
in  rather  plain  language  what  the  situation  is.  It  saysu  and  this  is 
article  2  of  the  treaty  signed  in  1903,  which  is  still  in  effect : 

The  Republic  of  Panama  grants  to  the  United  States  In  perpetuity  the  use, 
occupation,  and  control  of  a  zone  of  land  and  land  under  water  for  the  con¬ 
struction,  maintenance,  operation,  sanitation  and  protection  of  said  canal  of  the 
width  of  10  miles— 

and  so  on.  That  is  the  part  that  is  operative,  where  it  describes  the 
land. 

And  article  3 : 

The  Republic  of  Panama  grants  to  the  United  States  all  the  rights,  power, 
and  authority  within  the  zone  mentioned  and  described  in  Article  II  of  this 
agreement  and  within  the  limits  of  all  auxiliary  lands  and  waters  mentioned  and 
described  in  said  Article  II,  which  the  United  States  would  possess  and  exercise 
if  it  were  the  sovej^ign  of  the  territory  within  which  said  lands  and  waters  are 
located  to  the  entire  exclusion  of  the  exercise  by  the  Republic  of  Panama  of  any 
such  sovereign  rights,  power  or  authority. 

I  think  it  is  pretty  clear. 

Senator  Humphrey.  I  think  it  is  rather  clear. 

The  Chairman.  It  is  clear  what  it  says. 

Is  that  all  you  would  like  to  contribute  ? 
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Senator  Humphrey.  Yes. 

The  Chairman.  Well,  thank  you  very  much. 

Senator  Humphrey.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Green.  I  want  to  ask  a  question. 

The  Chairman.  Senator  Green? 

EFFECT  OF  RESOLUTION 

Senator  Green,  This  is  just  curiosity  on  my  part  and  not  for  any 
information,  but  in  your  statement,  your  plea  for  the  World  Court, 
you  properly  quote  from  the  resolution,  and  you  say : 

It  is  no  submission  to  a  court's  jurisdiction  if  you  reserve  to  yourself  the 
power  to  decide,  in  every  case,  whether  or  not  the  court  has  jurisdiction. 

But  on  the  same  page  of  your  memorandum,  near  the  bottom,  you 
state : 

I  invite  the  committee's  attention  specifically  to  page  2  of  my  resolution,  be¬ 
ginning  at  line  14,  which  provides  that  our  declaration  of  acceptance  of  juris¬ 
diction  of  the  Court  shall  not  apply  to  “disputes  with  regard  to  matters  which  are 
essentially  within  the  domestic  jurisdiction  of  the  United  States." 

Why  isn’t  that  power  to  make  that  decision  contradictory  to  what 
you  are  referring  to  in  the  first  quotation  which  I  read  ? 

Senator  Humphrey.  Senator,  if  I  correctly  understand  you,  what  I 
was  saying  in  the  first  part  was  that  by  removal  of  the  reserve  clause 
we  were  taking  away  our  own  unilateral  right  to  determine  what  cases 
were  domestic. 

Senator  Green.  You  are  exercising  in  either  case  the  power  of 
discretion  to  determine  it. 

Senator  Humphrey.  The  reserve  clause  leaves  the  decision  entirely 
in  our  hands. 

Senator  Green.  In  one  case  you  say  it  makes  it  impossible  to  come 
within  the  general  policy,  and  in  the  second  case  you  attribute  a  virtue 
that  is  in  favor  of  the  provision.  Is  it  not  inconsistent  ? 

Senator  Humphrey.  I  do  not  believe  it  is  inconsistent,  Senator. 

Senator  Green.  The  power  of  decision  is  given  in  one  case  and  is 
taken  away  in  the  other  and  the  result  in  your  argument  is  the  same. 

Senator  Humphrey.  What  we  seek  to  do  by  the  resolution  is  to 
leave  within  the  Court’s  jurisdiction  the  right  to  determine  whether 
or  not  a  case  that  is  brought  to  it  is  international  in  character  under 
the  terms  of  the  Statute  of  the  Court,  or  domestic ;  and  if  it  is  domestic, 
the  Court  does  not  have  jurisdiction. 

Senator  Green.  You  do  not  sav  any  third  power  decides  it. 

Senator  Humphrey.  May  I  find  those  words  again?  If  I  mis- 
stated  something  I  surely  want  to  correct  it. 

Senator  Green.  The  first  is  on  the  first  page. 

Senator  Humphrey.  I  see,  what  paragraph  would  that  be? 

Senator  Green.  It  is  the  third  paragraph  on  the  first  page. 

Senator  Humphrey.  Yes,  where  I  said  it  is  no  submission  to  a 
court’s  jurisdiction  if  you  reserve  to  vourself  the  power  to  decide,  in 
every  case,  whether  or  not  the  Court  has  jurisdiction. 

Senator  Green.  Yes,  * 

Senator  Humphrey.  That  is  my  belief 
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Senator  (Iiuqun.  Now,  tit.  the  bottom  of  the  name  page,  it  in  Urn 
second  paragraph  from  tho  bottom. 

Senator  llttMCHimv.  Yes,  sir. 

Senator  (Shown,  You  say : 

l  Invito  (ho  rmiunlHce*8  ni  tout  loti  h|hm‘USoiiII,v  to  page  2  of  my  roHoludon, 
hoatoiUna'  at  Hao  H,  whloh  provUtcH  t Ittt t  our  Uivlnwtton  of  nm'ptumv  of  Jurln 
motion  of  (ho  iNmrt  whaU*  not  apply  to  ‘MlnputoN  with  rcjxnril  t <i  mattcra  which 
uro  oHHontlaUy  within  tho  (tomcat  to  Jurlmilotlon  of  tho  Unttod  Hinton, *' 

Hut  wo  are  deciding  it  there. 

Senator  lIoMPiunn.  No,  All  wo  simply  nay  Huto  in  that  in  our 
aoooptanooof  mlhoronoo  to  tho  Court,  wo  say  to  tho  Court  that  those 
oases  which  are  domestic  will  not  bo  in  tho  Court’s  jurisdiction,  but  wo 
do  not  loavo  to  oursolvos  in  ouch  individual  caso  tho  decision  to  de¬ 
cide  it. 

Senator  (htrr.N.  It  strikes  mo  that  it  is  absolutely  inconsistent  in  one 
place  to  say  they  shall  not  give  certain  moaning  to  wonls,  and  then 
directly  afterward  give  that  moaning  to  tho  words, 

Senator  IIi'mciiruy.  Well,  I  do  not  believe  it  is  contradictory,  Sen¬ 
ator*  1  think  it  might  bo  well  if  wo  discuss  this  together  and  with  (lie 
members  of  the  stall,  and  if  there  is  any  oontradiot ion  I  surely  would 
want  to  have  it  clarified,  Invauso  what  I  seek  to  do  is  to  remove  the 
reserve  clause  whioh  restricted  the  jurisdiction  of  the  Court  on  the 
basis  of  our  own  derision.  We,  in  each  ease,  reserve  I  he  right  to  deter¬ 
mine  whether  or  not  a  case  falls  essentially  within  our  own  domestic 
jurisdiction. 

Senator  (ihkhn.  Our  own  derision  determines  if. 

Senator  III  mphri'.y.  And  in  the  resolut  ion  before  you,  that  decision 
would  lx>  made  by  the  Court  rather  than  by  the  United  States. 

The  Chairman.  You  will  try  to  clear  that  up  with  t  he  Senator,  will 
you,  when  wo  meet  the  next  t into# 

Senator  llvAirtumv.  Yes,  sir.  I  surely  will,  Mr.  Chairman, 

The  Chairman.  Thank  you  very  much*.  Senator  Humphrey. 

Senator  Ui  nriniKV.  Thank  you,  Mr,  Chairman. 

The  Chairman.  The  next  witness  is  Mr.  Tyro  Taylor,  Southern 
States  Industrial  Council. 

Mr.  I  "ay  lor,  we  are  glad  to  have  you.  You  have  a  statement '( 

Air.  Taylor.  Yes,  sir. 

The  Chairman.  Could  wo  put  that  in  the  record  and  could  you 
summarize  it  for  us,  please,  sir '( 

Mr.  Taylor.  Well,  it  is  so  brief,  Senator,  I  can  read  it  quicker  than 
I  can  summarize  it. 

The  Chairman.  All  right,  then. 

STATEMENT  OF  TYRE  TAYLOR,  GENERAL  COUNSEL,  SOUTHERN 
STATES  INDUSTRIAL  COUNCIL 

Air.  Taylor.  Aly  name  is  Tyre  Taylor.  My  address  is  1511  K 
St  reel  NW.,  Washington,  D.C.  I  appear  here  on  behalf  of  the  South¬ 
ern  States  Industrial  Council,  the  headquarters  of  which  are  in  the 
Stahlinan  Building,  Nashville,  Tenn.  The  council,  established  in 
1933,  includes  in  its  membership  virtually  all  lines  or  industry  in  10 
Southern  States,  from  Maryland  to  Texas,  inclusive. 
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I’OMdV  STATEMENT  OK  INIHJHTKIAJj  CO  I  I  NOII/h  HOAJU)  OK  miWOTOJW 

In  ii  policy  NtaUmient  umuiimoiiHly  approved  by  tlm  council’s  board 
of  direrloiH  ui  itw annual  nailing  ah  Willmmsbuig,  Va,,  on  May  12  10, 
I DM1,  if  in  Hjtid : 

*  *  *  It  1 1 ho  council  |  commends  Mia  Nonnto  for  Its  rofijwil  to  ratify  ilia  II.IST.- 
H|MMiNoml  Houoeldo  Convention  imd  mils  anon  It  to  taka  similar  nation  when 
ami  If  the  ll.N.  npoiiHoml  declaration  of  human  rights  and  projMwmlH  to  expand 
Mia  Jurisdiction  of  the  World  Court  to  Include  domestic  affairs  am  submitted, 

Proponents  contend,  of  course,  flail  I  lia  approval  of  Senate  Resold" 
fion  91  would  not.  involve  any  abdication  of  sovereignty  on  the  park 
of  the  United  Staten;  that  there  in  no  potential  con  Diet  between  the 
World  Court  and  our  own  dement  ic  courts;  and  that  the  latter  would 
continue  to  have  and  to  exercise  full  and  complete,  jurisdiction  over 
domestic  a  Hairs.  Thu  council  emphatically  rejected  these  contentions 
and  it  in  to  t  hin  issue  that  i  shall  direct  my  conirnentH  during  the  few 
minutes  at  my  disposal. 

WIIAT  Aim  “liOMKMTHJ  AKKAHts”  AND  WHAT  Aim  “koMKION’”? 

First,  wind  are  “domestic  affairs”  and  what  are  “foreign”?  I  am 
certain  that  no  one  in  thin  room  would  even  attempt  to  give  a  definitive* 
answer  to  thin  question.  Jlowcvor,  this  is  not  necessary.  For  in  the 
opinion  of  the  State  Department,  the  World  Court  itself  would  make 
this  determination,  in  a  letter  dated  May  27,  J959;  to  Representative 
Boggs,  of  Louisiana,  Mr.  William  Macomber,  Assistant  necretury  of 
State, want  -and  I  quote; 

The  reservation  of  a  unilateral  right  to  determine  whether  ft  particular  matter 
lies  essentially  within  domestic  Jurisdiction  in  regarded  by  Home  aw  Inconsistent 
with  the  provision  of  the  Htatute  of  the  International  Court  of  .hint  I  re  (art.  H 
par.  (I)  whereliy  the  Court  Ik  to  decide  a  dispute  whether  It  has  Jurisdiction  In  a 
particular  case  *  *  *, 

Further  on  in  the  same  letter  he  says: 

Elimination  of  the  IJ.8.  automatic  reservation  would  not  result  in  conferring: 
jurisdiction  on  the  World  Court  with  rminst  to  disputes  over  matters  essen¬ 
tially  within  domestic  jurisdiction.  Disputes  of  this  character  would  still  he 
subject  to  exclusion  from  the  Court’s  jurisdiction  under  the  standard  reserva¬ 
tion  on  domestic  Jurisdiction.  The  Court  would  decide  in  partlicular  caws 
whet  her  this  reservation  was  applicable  *  *  *. 

Despite  the  State  Department’s  chronic  addiction  to  doubletalk, 
that;  is  about  as  plain  as  they  could  make  it.  They  have  told  us  in 
fairly  straightforward  linglisli,  and  it  was  reiterated  and  confirmed 
here  by  the  Secretary  of  State  this  morning,  that  if  a  dispute  arises 
which  we  regard  as  in  volving  domestic  matters,  this  Court — this  crea¬ 
ture  and  tool  of  a  godless  organization,  the  United  Nations — will  have 
the  final  say.  But  this  is  not  all.  As  far  back  as  1950.  the  interna¬ 
tionalists  and  one-worlders  in  the  State  Department  said  in  an  official 
statement : 

There  is  no  longer  any  real  distinction  between  “domestic"  and  “foreign"  af¬ 
fairs.  (Department  of  State  publication  3072— General  Foreign  Policy  Series 
2(1) 
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And  only  last  year— May  83,  to  be  exact — President  Eisenhower 
told  the  students  and  faculty  of  St.  Johns  College,  Annapolis: 

For  us  indeed  there  are  no  longer  foreign  affairs  and  foreign  policy.  Since 
such  affairs  belong  to  and  aflfect  the  entire  world,  they  are  essentially  local  affairs 
for  every  nation,  including  our  own, 

WHAT  IF  COURT  EXTENDS  ITS  JURISDICTION  AS  IT  WISHES? 

When  we  reflect  upon  some  of  the  outlandish  so-called  authorities/— 
including  a  Swedish  Socialist/*— cited  by  our  own  Supreme  Court  in 
support  of  many  of  if  s  decisions,  it  is  not  diflieult  to  imagine  the  alacrity 
with  which  the  alien,  Communist-infested  World  Court  in  which  wo 
would  have  only  1  vote  in  15 — and  even  this  is  not  obligatory— would 
latch  on  to  these  loose,  irresponsive  utterances  to  justify  the  extension 
and  exercise  of  its  jurisdiction  as  it  saw  fit. 

And  what  could  we  do  about  it  ?  Pick  up  our  marbles  and  go  home  ? 
Senate  Resolution  04  contains  a  provision  that  the  declaration  to  which 
the  Senate  is  asked  to  advise  and  consent  shall  remain  in  effect  until 
the  expiration  of  (>  months  after  notice  may  be  given  to  terminate  the 
declaration.  Poes  this  offer  a  possible  out  if  In  theory,  it  might.  As 
a  practical  mat  ter,  however,  Americans  are  not  the  kind  of  people  who 
pick  up  their  marbles  and  go  home.  They  are  not  the  kind  of  people 
who  quit  when  the  game  is  going  against  them.  This  view  is  rein¬ 
forced  when  we  consider  the  lethal  propaganda  weapon  such  action 
would  place  in  the  hands  of  the  Communists,  the  fellow  travelers,  the 
internationalists,  and  one  worlders.  They  would  call  us  quitters, 
welshers,  traitors  to  the  ideal  of  a  peaceful  world  where  international 
disputes  would  be  settled  by  law,  and  enemies  of  peace-loving  people 
everywhere.  No — once  we  are  caught  in  this  dastardly  trap,  I  am 
afraid  we  arc  caught  for  keeps. 

In  conclusion,  it  seems  to  me  that  any  act  ion  looking  toward  the 
abdication  or  surrender  of  the  sovereignty  of  this  Nation  is  nob— or 
at  least  should  not  be— within  the  competence  of  the  Executive  or  the 
Congress  or  both  acting  together.  It  should  be  fully  considered,  thor¬ 
oughly  debated,  and  adopted  or  rejected  by  the  people  themselves  by 
the  most  solemn  process  known  to  our  Republic— a  constitutional 
amendment. 

I  thank  you,  Mr.  Chairman  and  gentlemen. 

QUESTION  OF  WITHDRAWAL  FROM  THE  COURT  AND  THE  UNITED  NATIONS 

The  Chairman.  Mr.  Taylor,  do  you  think  it  would  be  more  proper 
for  us  to  withdraw  altogether  from  the  Court  ? 

Mr.  Taylor.  I  am  afraid  I  did  not  get  your  question,  Senator, 

The  Chairman.  I  mean,  do  you  advocate  that  we  abandon  any  mem¬ 
bership  in  the  Court  at  all  ? 

Mr.  Tayi.gr.  Well,  as  long  as  we  have  this  reservation  I  think  we  are 
pretty  safe. 

The  Chairman.  It  was  said  a  while  ago  by  one  of  the  other  witnesses 
that  with  this  reservation  it  is  equivalent  to  not  having  accepted  juris¬ 
diction  of  the  Court  at  all,  and  I  gathered  some  thought  it  would  be 
more  honest  and  less  hypocritical  if  we  just  abandoned  any  member¬ 
ship  in  the  Court  at  all. 

Mr.  Taylor.  I  could  not  quarrel  with  that  view,  Senator. 
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The  Chairman.  Do  .you  think  it  would  probably  be  tetter  to  with¬ 
draw  ? 

Mr.  Taylor.  I  think  so,  probably,  yes. 

The  Chairman.  Do  you  feel  the  some  way  about  the  United  N ations  ? 

Mr,  Taylor.  Yes,  sir. 

The  Chairman.  Senator  Green,  do  you  wish  to  ask  questions  ? 

Senator  Green.  Isn’t  that  the  question  about  which  I  was  asking 
the  witness  a  question  before  you  took  the  chair  ? 

Mr,  Taylor.  Which  question  do  you  refer  to,  Senator  ? 

Senator  GriceN.  The  question  you  lire  how  discussing.,  It  is  the 
same  question,  is  it  not,  as  (o  the  right  of  withdrawing,  and  being  in¬ 
consistent  with  the  obligations  that  you  undertake? 

Mr.  Taylor.  I  am  hot  sure  that  1  get  your  question,  Senator,  but  I 
do  not  think  so. 

Senator  Green,  It  does  not  matter  because  I  thought  you  were  rais¬ 
ing  somewhat  t  he  same  type  of  question  that  I  raised  with  my  question 
to  Mr.  Humphrey. 

Mr.  Taylor.  Well,  I  could  not  hear  your  quest  ion,  sir. 

Senator  Green.  That  is  all. 

The  Chairman.  Senator  Ifickenlooper? 

VIEWS  ON  INTERNATIONAL  FORUMS 

Senator  I Tickkn loopkr.  Mr.  Taylor,  do  I  understand  your  position 
to  be  that  you  are  basically  opposed  to  international  forums  for  the** 
settlement  of  disputes,  such  ns  the  United  Nations  and  the  World 
Court  ?  I’m  not  trying  to  put  words  in  your  mouth,  but  1  am  trying 
to  get  your  position. 

Mr.  Taylor.  We  think,  Senator,  that  the  United  Nations  has  been 
a  great  disappointment  so  far.  It  has  not  to  me,  because  I  never  did 
think  it  would  do  anything,  and  we  see  no  good  to  be  gained  by  re¬ 
maining  a  member  of  it. 

We  think  that  we  should  get  out  of  the  United  Nations  and  that  the 
United  Nations  should  get  out  of  the  United  States. 

We  think  that  this  Court,  being  a  creature  of  the  United  Nations, 
is  not  only  a  surrender;  it  represents  not  only  a  surrender  of  sov¬ 
ereignty,  but  a  very  dangerous  surrender  of  sovereignly. 

You  can  imagine  if  we  tried  to  withdraw  what  sort  of  a  hullabaloo 
would  be  raised  by  the  internationalists  and  the  Communists  and 
everybody  else  who  wanted  to  put  us  in  a  bad  light. 

Senator  Hiokknlooper.  Well,  I  do  not  mean  to  argue  the  merits 
or  the  demerits  of  the  matter,  but  what  1  am  trying  to  get  at  is  the 
burden  of  your  argument,  as  to  whether  or  not  you  would  support  a 
judicial  body  or  a  forum  of  a  judicial  nature  to  which  disputes  under 
proper  limitations  and  proper  circumscription  between  nations  could 
be  submitted  for  a  decision?  In  other  words,  do  you  agree  that  that 
principle  is  good  or  bad  ? 

Mr.  Taylor.  I  believe  it  is  good,  but  you  said  with  proper  limita¬ 
tions. 

Senator  Hickenlooper.  Yes.  I  put  the  qualification  in,  proper  lim¬ 
itations.  I  cannot  define  the  limitations  myself,  so  I  aid  not  at¬ 
tempt  to. 
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Do  you  think  that  it  is  within  the  realm  of  possibility  that  proper 
and  workable  and  adequate  limitations  might  be  drawn  up  or  pre¬ 
scribed  for  such  a  tribunal? 

Mr*  Taylor.  I  do,  sir,  but  I  do  not  think  this  is  it. 

Senator  IIickenloopkr.  That  has  been  the  whole  burden  of  the 
argument  this  morning  as  to  whether  or  not  it  is. 

I  think  that  is  all,  Mr.  Chairman, 

The  Chairman.  Senator  Aiken  ? 

Senator  Aikrn.  No  questions. 

The  Chairman.  Thank  you  very  much,  Mr.  Taylor, 

Mr,  Taylor.  Thank  you,  sir. 

Tim  Chairman.  Mr,  John  R.  Stevenson,  chairman  of  the  Committee 
on  International  Law  of  the  Association  of  the  Bar  of  the  City  of 
New  York. 

For  the  record,  Mr.  Reporter,  the  statement  which  has  been  quoted 
here  once  or  twice,  and  the  Senator  from  Ohio  raised  a  question  about 
it,  about  there  no  longer  being  “any  real  distinction  between  domestic 
and  foreign  affairs,”  I  would  like  to  insert  in  the  record.  The  relevant 
discussion  covers  only  three  very  short  pages. 

Senator  Aiken.  What;  are  you" reading  from? 

The  Chairman.  It  is  Department  of  State  publication  JS72.  The 
foreword  is  by  President  Truman,  and  it  is  entitled,  “Our  Foreign 
Policy,  Its  Roots.” 

The  purport  of  the  article  is  that  everything  we  do  affects  our  in- 
•* fluence;  that  we  reflect  our  character,  our  attitude,  and  so  on.  I  do 
not  think  it  is  fair  to  say  he  undertook  to  say  legally  there  is  no 
dist  inct  ion  between  things.  1 1  is  a  more  general  treatment,  but  anyway 
it  speaks  for  itself,  and  1  think  it  well  to  put  it  in  the  record  at  the  point 
where  Senator  Lausche  raised  the  question. 

Senator  Aiken.  But  it  does  lend  itself  to  personal  interpretations 
and  varying  interpretations? 

The  Chairman.  Everything  does  to  some  extent,  I  guess. 

(The  extract  referred  to  will  be  found  at  the  point  as  directed  by 
f  he  cha  i  rman .  See  p.  05. ) 

STATEMENT  OF  JOHN  R,  STEVENSON,  CHAIRMAN,  COMMITTEE  ON 

INTERNATIONAL  LAW,  THE  ASSOCIATION  OF  THE  BAR  OF  THE 

CITY  OF  NEW  YORE 

The  Chairman.  Mr.  Stevenson,  do  you  have  a  written  statement? 

Mr.  Stevenson.  Yes,  sir.  I  would  like  to  submit  it  at  the  end  of 
my  statement. 

I  would  like  to  summarize  the  highlights. 

The  Chairman.  I  wish  you  would  summarize  it.  We  have  had,  as 
you  know,  considerable  testimony,  and  I  hope  you  can  pick  out  what 
you  think  is  most  unusual  and  original. 

Mr.  Stevenson.  I  shall  do  my  best. 

BACKGROUND  OF  WITNESS 

I  am  appearing  on  behalf  of  the  Association  of  the  Bar  of  the  City 
of  New  York,  and  1  am  chairman  of  the  international  law  committee. 

The  Association  adopted  this  fall  a  resolution  urging  the  with- 
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dm wul  of  the  self-judging  amendment  to  our  domestic  jurisdiction 
resolution. 

Similar  action  had  been  taken  in  1048. 

LIMITED  NATURE  OF  COURT’S  COMPULSORY  JURISDICTION 

I  would  suggest  that  the  first  point  that  I  would  like  to  emphasize 
is  the  limited  nature  of  the  compulsory  jurisdiction  of  the  Inter¬ 
national  Court.  This  is  a  jurisdiction  limited  to  legal  disputes  involv¬ 
ing  treaties,  international  law,  factfinding  in  connection  with  alleged 
breaches  of  international  obligations,  and  reparation  of  international 
obligations. 


association’s  objections  to  the  reservation 

The  resolution  of  the  Association  of  the  Bar  of  the  City  of  New 
York  is  not  directed  against  the  domestic  jurisdiction  resolution  as 
such,  but  simply  at  the  self-judging  aspect  of  this  resolution. 

We  feel,  as  lawyers,  that  this  violates  the  fundamental  principle 
that  no  party  shall  be  a  judge  in  its  own  case. 

Furthermore,  looked  at  from  the  standpoint  of  contract  law,  it  is 
an  illusory  acceptance.  It  leads  to  one  of  the  parties  having  the  right 
to  determine  the  extent  and  the  veiy  existence  of  its  obligation. 


reservation’s  inconsistency  with  spirit  of  statute 

Some  of  the  earlier  witnesses  have  already  pointed  out  that  a  num¬ 
ber  of  the  most  distinguished  judges  in  the  International  Court,  in¬ 
cluding  the  judges  of  England,  Australia,  Norway,  Uruguay,  and 
the  late  President  of  the  Court,  Judge  Guerrero  of  El  Salvador,  have 
all  indicated  in  their  view  the  self-judging  reservation  is  invalid. 

Two  of  them  have  gone  further  and  taken  the  position  that  the  en¬ 
tire  acceptance  containing  the  reservation  is  invalid. 

The  case  against  the  self- judging  reservation,  however,  does  not 
rest  on  whether  or  not  it  will  ultimately  be  held  to  be  valid  or  invalid, 
but  I  think  the  discussion  of  this  matter  by  these  distinguished 
judges  has  already  shown  that  it  is  at  least  inconsistent  with  the 
spirit  of  the  statute,  and  with  the  purposes  underlying  our  acceptance 
of  the  Court’s  compulsory  jurisdiction. 


RECIPROCAL  NATURE  OF  RESERVATION 

Next  I  would  like  to  point  out  that  from  the  standpoint  of  lawyers 
with  clients  who  have  international  business  interests,  who  have  hold¬ 
ings  abroad,  probably  the  most  detrimental  aspect  of  the  self-judging 
reservation  is  that  it  prevents  those  clients  from  vindicating  their 
rights  where  foreign  countries  act  against  them  or  against  the  United 
States  in  violation  of  international  law. 

This  is  because  it  is  clearly  understood  that  any  reservation  is  a 
two-way  street.  A  reservation  operates  on  the  basis  of  the  Court 
taking  a  minimum  common  denominator  of  the  two  contesting  par¬ 
ties’ acceptance  of  the  Court’s  jurisdiction. 

Accordingly,  any  foreign  country  which  violates  international  law, 
and  to  that  extent  injures  our  citizens  or  otherwise  affects  our  inter¬ 
ests,  can  invoke  the  self -judging  reservation  against  us. 
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This  is  clear  from  the  Court’s  Statute,  and  if  has  been  so  held  by 
the  Court  itself  in  the  Norwegian  Loans  case,  which  you  have  heard 
something  about  earlier  this  morning* 

court’s  GUIDELINES 

I  would  next  like  to  address  myself  to  a  question  which  Senator 
Hickenlooper  has  raised  several  times,  and  which  I  think  is  an  im¬ 
portant  question,  and  that  is,  what  are  the  guidelines  that  the  Court 
has  to  keep  it  from  acting  in  a  completely  irresponsible  way  ? 

Well,  in  the  first  place,  I  should  suggest  that  there  is  a  Statute 
which  tells  the  Court  that  it  should  apply  treaties  and  it  should  apply 
not  international  usage,  but  only  international  practice  accepted  as 
law,  in  other  words,  customary  international  law. 

I  think  that  the  problem  is  not  so  much  existing  international  law, 
because  I  think  anyone  who  looks  at  the  record  of  the  Court  in  the 
past  in  applying  international  law  will  see  that  it  has  been  scrupulous 
m  not  accepting  as  a  principle  of  international  law  anything  that  was 
not  clearly  established  by  the  practice  of  states,  and  by  practice  I  do 
not  mean  just  usage,  but  practice  with  a  sense  of  obligation  they  had 
to  act  that  way. 

I  think  the  problem  is  not  the  past  but  the  future,  Senator  Hicken¬ 
looper.  And  others  have  been  concerned  about  what  might  happen 
in  the  future.  Well,  I  think  the  answer  to  that  is  twofold : 

NATURE  OF  INTERNATIONAL  LAW 

In  the  first  place,  it  is  certainly  clear  that  the  matters  governed 
by  international  law  may  change.  We  are  certainly  living  in  an  age 
where  it  is  only  7  hours  by  jet  from  Paris,  and  a  few  minutes  by  missile 
from  Moscow  to  Detroit. 

However,  the  greatest  area  of  change  is  in  the  treaty  area,  and 
certainly  I  think  we  should  be  most  careful  that  we  enter  into  no 
treaties  that  we  do  not  actually  feel  are  in  the  best  interests  of  the 
United  States. 

However,  the  treaties  are  certainly  within  our  own  voluntai'y  con¬ 
trol,  and  it  seems  to  me  that  if  we  are  going  to  enter  into  treaties 
it  would  be  unconscionable  for  us  to  agree  that  treaties  could  not  be 
interpreted  by  an  impartial  international  body. 

I  do  not  think  on  this  point  the  present  reservation  is  going  to  help 
us  very  much  because  I  think  it  would  be  very  difficult  for  the  United 
States"  to  invoke  the  self-judging  reservation  and  say  that  something 
was  within  the  domestic  jurisdiction,  When  we  had  already  said  that 
it  was  governed  by  international  law  to  the  extent  of  the  express 
obligations  we  undertook  in  a  treaty. 

Therefore,  I  think  the  only  problem  comes  down  to  the  growth 
of  customary  international  law,  and  I  think  we  are,  perhaps,  much 
too  much  on  the  defensive  on  this. 

I  think  it  is  just  as  iiriportant  for  the  United  States  to  shape  the 
development  of  customary  international  law  in  the  future  as  to  be 
concerned  solely  about  what  might  happen  to  it  in  the  future. 

Now,  I  think  it  is  very  clear  that  if  we  watch  very  carefully  the 
attempts  by  other  countries  to  assert  a  principle  of  customary  inter¬ 
national  law,  principles  which  are  contrary  to  our  interests,  we  can 
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make  our  opposition  vocal,  and  we  can  get  other  countries  who  have  the 
same  approach  to  take  the  same  stand. 

Customary  international  law  cannot  grow  up  if  we  are  effective  in 
organizing  like-minded  nations  to  express  their  point  of  view  that 
this  is  not  the  law,  because  the  judges  cannot  make  declarations  out 
of  the  clear  sky.  They  have  to  look  at  the  practice  of  states. 

Furthermore,  and  X  think  this  is  the  more  important  point,  we 
have  a  very  great  stake  in  public  international  law  as  it  exists  today. 

A  great  number  of  the  States  who  have  different  ideologies  than 
ours  nave  been  attempting  to  whittle  away  at  some  of  the  principles 
like  fair  compensation  for  property  of  our  nationals  that  they  take.  To 
the  extent  that  we  are  unable  to  bring  them  before  the  International 
Court  we  are,  in  a  sense,  contributing  to  the  undermining  of  the  basic 
body  of  la  w  which  is  so  important  to  us. 

It  is  terribly  important  that  the  basic  principles  which  have  been 
established  in  the  past  be  preserved,  but  if  we  cannot  even  get  the 
people  who  are  violating  international  law  into  court,  we  are,  to  that 
extent,  giving  up  a  body  of  law  which  is  very  important  to  us. 

BAD  EXAMPLE  SET  BY  OUR  SELF- JUDGING  RESERVATION 

Finally,  I  would  like  to  emphasize  the  point  that  has  been  empha¬ 
sized  several  times  before  of  the  bad  example  that  our  self- judging 
reservation  has  set. 

It  was  the  first  time  that  there  was  such  a  reservation.  Seven  other 
countries  have  followed  it.  Two  have  since  withdrawn  the  self -judg¬ 
ing  aspects  of  their  reservations. 

It  has  been  particularly  difficult  for  the  United  States,  in  view  of  the 
self -judging  reservation,  to  encourage  other  countries  to  accept  the 
compulsory  jurisdiction  of  the  Court. 

It  has  also  provided  a  very  easy  answer  for  the  Soviet  bloc  when 
they  have  been  defending  their  nonparticipation  in  the  Court. 

Another  area  in  which  the  precedent  has  been  bad  is  with  respect 
to  the  Soviet’s  use  of  the  veto  power  in  the  political  area. 

We  have  been  very  critical  of  its  unilateral  exercise  of  the  veto 
power,  but  it  is  surely  very  difficult  for  us  to  be  very  effective  in  this 
criticism  if  we  maintain  and  even  exercise  a  veto  pov/er  in  the  judicial 
field. 

Furthermore,  in  the  judicial  field  we  will  probably  have  to  exercise 
this  power  at  the  outset  or  at  least  before  cases  are  considered  on  the 
merits,  and  probably  in  cases  where,  in  my  opinion,  the  Court  would 
probably  hold  anyway  that  it  did  not  have  jurisdiction. 

So  it  will  be  unnecessarily  undermining  our  moral  position. 

REASONS  FOR  WITHDRAWAL  OF  RESERVATION 

Finally,  I  think  that  the  basic  reason  at  this  time  for  urging  the 
withdrawal  of  the  self -judging  reservation  is  that  so  many  peoplehave 
regarded  this  as  evidence  that  our  support  of  the  authority  of  inter¬ 
national  law  and  the  principle  of  judicial  settlement  has  been  equivocal 
and  wavering.  This  has  nothing  to  do  with  whether  there  are  any 
reasonable  grounds  for  concluding  that  we  would  exercise  this  power 
arbitrarily.  I  do  not  think  tliere  are  such  grounds. 
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However,  fhero  is  a  conviction  among  many  persons,  which  1  share, 
that  agreement,  in  advance  to  submit  international  legal  disputes  to  an 
impartial  tribunal  and  not  merely  good  faith  in  exercising  a  reserve 
veto  power  is  the  cornerstone  on  which  an  effective  international  judi¬ 
cial  system  in  which  both  large  and  small  nations  have  confidence  must 
rest*  * 

Such  a  system  extending  at  first  throughout  the  free  world,  ulti¬ 
mately  it  is  to  be  hoped  beyond  the  Iron  Curtain,  is  no  longer  just 
ft  dream  of  Utopians,  but  is  one  of  the  essential  practical  steps  which 
national  survival  requires  us  to  take  in  substituting  international  law 
for  international  anarchy. 

Withdrawal  of  the  self  judging  reservation  in  the  United  States 
acceptance  of  the  International  Court's  optional  jurisdiction  would 
dramatize  in  a  way  no  halfway  measures  possibly  could;  this  country’s 
leadership  and  sincerity  of  purpose  in  encouraging  judicial  settle¬ 
ment.  of  international  disputes  and  supporting  and  extending  the 
authority  of  international  law. 

The  Chairman.  Thank  you  very  much. 

comer  sitting  in  “ciiamdeks” 

Mr.  Stevenson.  Do  X  have  l  or  2  minutes,  sir,  because  there  were  one 
or  two  points  that  came  up  earlier  I  would  like  to  address  myself  to? 

The  Ciiaikman.  Well,  we  lmve  a  great  many  witnesses.  Doesn’t 
your  prepared  statement  cover  t  hose  points? 

Mr.  Stevenson.  I  am  a  fraid  not. 

The  Chairman.  All  right,  you  may  have  2  minutes. 

Mr.  Stevenson.  Well,  one  point  was  that  one  of  the  earlier  witnesses 
mentioned  that  there  was  a  great,  risk  of  chambers  of  the  Court  being 
used  rather  than  the  whole  Court. 

I  would  like  to  put  on  the  record  the  fact  that  that  could  only 
be  with  the  consent  of  the  parties,  and  that  the  parties  would  have 
the  opportunity  to  have  national  judges.  This  would  only  be  done  to 
expedite  the  proceedings. 

meaning  of  domestic  jurisdiction 

I  would  also  like  to  say  with  respect  to  this  question  of  domestic 
jurisdiction,  the  quotation  of  the  State  Department  statement  seems  to 
me  to  have  been  overdone.  Domestic  jurisdiction  in  essence  means  that 
the  matter  is  not  governed  by  international  law. 

This  is  something  quite  "different  from  saying  that  there  may  be 
some  relationship  between  foreign  and  domestic  matters. 

To  establish  that  a  matter  is  not  within  domestic  jurisdiction,  you 
have  to  show  either  that  it  is  governed  by  a  treaty  or  that  the  States 
have  been  willing  to  concede  that  customary  international  law  has 
grown  to  the  point  where  there  is  a  legal  obligation  to  act  in  a 
particular  w  ay  with  respect  to  a  certain  matter. 

That  is  something  quite  different  than  a  vague  relationship  between 
foreign  and  domestic  affairs. 

I  w  ill  stop  right  there,  Senator. 
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LEGAL  l’OHITION  OF  THE  UNITED  HTATEN 

The  Chairman.  Senator  A  ikon,  do  you  have  any  questions? 

Senat  or  A  t  ken.  I  have  no  questions. 

1  was  interested  in  Mr.  Stevenson’s  observation  about  being  too  much 
on  the  defensive  in  this  matter.  Widespread  opposition  to  submitting 
disputes  to  the  International  Court,  might  indicate  widespread  fear 
that  the  International  Court  would  always  decide  against  the  United 
States,  and  also  if  you  want  to  go  a  step  further,  you  might  infer  that 
there  is  a  widespread  belief  that  the  United  States  is  wrong,  would 
bo  wrong,  in  too  many  of  these  disputes. 

I  would  not,  want  to  accept  either  the  thesis  that  the  Court  would 
always  decide  against  the  United  States,  or  that  the  United  States  is 
wrong  in  many  of  the  cases. 

Mr.  Stevenson.  I  think  that  is  an  excellent  point,  Senator.  I  think 
our  record  is  very  good  and  our  legal  position  is  very  strong. 

Senator  Aiken.  Yes. 

Mr.  Stevenson.  So  we  are  the  ones  who  are  primarily  being  hurt. 

Senator  Aiken.  I  have  the  feeling  that  no  country  in  the  world 
could  stand  up  1  letter  in  the  Court  with  its  dealings  with  other  nations 
than  we  would. 

question  of  validity  of  self-judging  reservation 

The  Chairman.  Do  you  agree,  Mr.  Stevenson,  that  with  this  reser¬ 
vation  it  could  he  said  that  we  really  are  not  members  of  the  Court,, 
that  this  is  a  nullification  of  it? 

Mr.  Stevenson.  I  think  we  should  distinguish  between  being  mem¬ 
bers  of  the  Couit  and  having  accepted  the  compulsory  jurisdiction  of 
the  Court. 

I  think  we  would  clearly  still  be  members  of  the  Court  in  the  same 
sense  that  members  of  the  Soviet  bloc  are  who  have  not  accepted 
the  compulsory  jurisdiction,  but  that  would  mean  that  you  would  have 
to  have  a  specific  agreement  to  bring  each  particular,  dispute  before 
the  Court. 

Also,  I  am  not  100  percent  in  agreement  with  those  who  say  that  our 
present  reservation  is  necessarily  invalid.  I  think  the  more  important 
point  is  that  some  of  the  most  distinguished  judges  think  it  is,  and  it 
reflects  the  basic  antagonism  between  it  and  the  spirit  of  the  Statute, 
and  the  spirit  of  compulsory  jurisdiction  with  respect  to  defined  legal 
matters. 

The  Chairman.  Well,  I  was  speaking  broadly,  not  technically  nor 
legally,  as  to  whether  this  reservation  goes  so  far  toward  nullifying 
the  compulsory  nature  of  the  Court  that,  as  Senator  Humphrey  said, 
it  is  almost  hypocritical.  On  the  one  hand,  we  say  that  we  accept 
jurisdiction,  and  on  the  other  hand,  we  withdraw  assent. 

Mr.  Stevenson.  I  do  not  think  you  have  to  go  that  far  to  oppose  the 
reservation,  Senator.  I  think  that  it  leaves  us  open  to  that  argument. 

But  certainly  if  we  do  not  exercise  it,  and  these  judges  are  not 
right,  we  might  still  have  cases  in  which  we  were  willing  to  b©  brought 
before  the  Court.  But  I  do  not  think  that  is  the  complete  answer  to 
it.  I  think  it  is  more  reflective  of  the  spirit  with  which  we  have 
accepted  it. 
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The  Chairman.  Well,  thank  you  very  much,  Mr.  Stevenson,  and 
we  have  your  full  statement. 

Mr.  Stevenson.  Yes,  sir. 

(The  prepared  statement  of  Mr.  Stevenson  follows :) 

Statement  of  John  R.  Stevenson,  Chairman  of  the  Committee  on  Inter¬ 
national  Law,  the  Association  of  the  Bar  of  the  City  of  New  Yore 

Mr.  Chairman  and  members  of  the  Committee  on  Foreign  Relations  of  the 
U.S.  Senate.  I  am  chairman  of  the  Committee  on  International  Law  of  the 
Association  of  the  Bar  of  the  City  of  New  York  and  am  appearing  on  behalf 
of  the  association  in  support  of  Senate  Resolution  94.  I  am  submitting  here¬ 
with,  with  the  request  that  it  be  innde  part  of  the  record  of  these  heatings, 
the  resolution  adopted  by  the  stated  meeting  of  the  association  on  December 
8,  1959,  urging  withdrawal  by  the  United  States  of  the  “self- judging”  amend¬ 
ment  to  tlie  domestic  jurisdiction  reservation  to  acceptance  of  the  compulsory 
Jurisdiction  of  the  International  Court  of  Justice.  A  similar  resolution  and 
a  supporting  report  were  approved  at  the  stated  meeting  of  the  association  on 
January  20,  1948. 

“SELF- JUDGING”  AMENDMENT 

In  194©  the  United  States  accepted  the  optional  compulsory  jurisdiction  of 
the  International  Court  of  Justice— a  jurisdiction  limited  to  legal  disputes 
involving  treaties,  international  law,  factfinding  in  connection  with  alleged 
breaches  of  international  obligations,  and  reparation  of  such  breaches.  How¬ 
ever,  excluded  from  this  acceptance  by  specific  reservation  were  all  “disputes 
with  regard  to  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  the  United  States  of  America  as  determined  by  the  United  States  of 
America.”  The  last  eight  words — added  by  amendment  on  the  floor  of  the 
Senate  to  the  domestic  jurisdiction  reservation  as  reported  by  the  Committee 
on  Foreign  Relations' — are  frequently  referred  to  ns  the  “self- judging”  reser¬ 
vation.  Their  effect  is  to  reserve  to  the  United  States  the  absolute  right  to 
make  a  unilateral  determination  that  a  matter  Is  within  its  domeslc  jurisdic¬ 
tion  and  thus  completely  bar  consideration  of  the  matter  by  the  International 
Court  of  Justice.  Thus  the  United  States  reserved  to  itself  a  complete  veto 
power  whether  or  not  it  would  exercise  it,  in  any  case  brought  against  ft  in 
the  International  Court 

DOMESTIC  JURISDICTION  RESERVATION 

The  resolution  adopted  by  our  association  and  Senate  Resolution  94  are  In 
no  respect  directed  against  the  domestic  jurisdiction  reservation  as  such.  They 
accept  the  principle  that  the  International  Court  of  Justice  should  not  concern 
itself  with  matters  which  are  essentially  within  the  domestic  jurisdiction  of 
individual  countries,  and  contemplate  the  exclusion  by  the  Court's  own  action 
of  such  disputes.  This  is  in  complete  harmony  with  article  2  of  the  United 
Nations  Charter  which  provides  that  “Nothing  contained  in  the  present  charter 
shall  authorize  the  United  Nations  to  intervene  in  matters  which  are  essen¬ 
tially  within  the  domestic  jurisdiction  of  any  state  or  shall  require  members 
to  submit  such  matters  to  settlement  under  the  charter.” 

SELF- JUDGING  ASPECT 

The  association's  resolution  and  Senate  Resolution  94  are  concerned  solely 
with  the  self-judging  amendment  to  the  domestic  jurisdiction  reservation.  This 
amendment,  giving  to  the  U.8.  Government  rather  than  to  the  International 
Court  the  power  to  decide  whether  a  particular  matter  is  within  the  domestic 
jurisdiction  limitation  on  the  Court's  jurisdiction,  is  particularly  exceptionable 
to  lawyers  since  it  violates  the  fundamental  principle  that  no  party  shall  be 
a  judge  in  its  own  case.  Or  to  put  it  in  terms  of  contract  law,  it  is  an  illusory 
acceptance  of  the  Court’s  jurisdiction,  since  it  leaves  to  one  of  the  parties  the 
right  to  determine  the  extent  and  the  very  existence  of  its  obligation. 

INCONSISTENCY  WITH  COURT’S  STATUTE 

Five  permanent  judges  of  the  International  Court,  including  the  distinguished 
judges  of  England,  Australia,  Norway,  and  Uruguay  and  the  first  President  of 


INTERNATIONAL  COURT  OF  JUSTICE 


103 


the  Court,  the  lute  Judge  Guerrero  of  El  Salvador,  have  taken  the  position  that 
the  self-judging  reservation  violate  the  provision  in  the  Court’s  governing 
statute  (art.  HU)  that  “In  the  event  of  a  dispute  ns  to  whether  the  Court  has 
jurisdiction  the  matter  should  he  settled  by  the  Court/'  The  grounds  of  asserted 
invalidity  have  been  particularly  well  sumtaarlzed  by  Judge  Lauterpacht  of 
England  in  his  dissenting  opinion  in  the  Inter handtil  ettsw  (judgment  of  March 
21,  1050)  In  which  the  Court  (having  decided  the  case  on  other  grounds)  con¬ 
cluded  that  It  was  not  necessary  to  consider  the  United  States  objection  to  it® 
jurisdiction  based  on  the  self-judging  reservation.  Judge  Luuterpaebt  there 
stated : 

“The  Court  is  the  guardian  of  its  statute.  It  is  not  within  its  power  to 
abandon,  in  deference  to  a  reservation  made  by  a  party,  a  function  which  by 
virtue  of  an  express  provision  of  the  statute  is  an  essential  safeguard  of  its 
compulsory  jurisdiction.  This  is  so  in  particular  in  view  of  the  fact  that  the 
principle  enshrined  In  article  80(0)  of  the  statute  is  declaratory  of  one  of  the 
most  firmly  established  principles  of  international  arbitral  and  judicial  practice. 
That  principle  Is  that,  in  the  matter  of  its  jurisdiction*  an  international  tribunal, 
and  not  the  interested  party,  has  the  power  of  decision  whether  the  dispute 
before  it  is  covered  by  the  instrument  creating  its  Jurisdiction/' 

Judge  Lautorpaeht  and  Judge  Bpender  of  Australia  have  gone  further  and 
concluded  that  not  merely  is  the  self-judging  reservation  itself  invalid,  but  also 
the  entire  acceptance  of  the  Court's  compulsory  jurisdiction  in  which  it  is 
contained.  The  International  Court  itself,  as  such,  has  not  yet  decided  whether 
a  self-judging  reservation  and  an  acceptance  containing  such  a  reservation  are 
void. 

While  the  case  against  the  self-judging  reservation  does  not  rest  on  whether 
or  not  it  will  ultimately  he  held  to  be  valid  or  invalid  under  the  Court's  statute, 
the  discussion  of  the  reservation  by  the  distinguished  judges  of  the  International 
Court  serves  to  point  up  that  at  the  very  least  it  is  inconsistent  with  the  spirit 
of  the  statute  and  the  purposes  underlying  the  United  States  acceptance  of  the 
Court's  compulsory  jurisdiction. 

VINDICATION  OF  AMEBICAN  BIGHTS 

To  the  practicing  lawyer  and  the  American  businessman  with  foreign  invest¬ 
ments,  probably  the  most  detrimental  aspect  of  the  self-judging  reservation  as  it 
relates  to  the  one’s  international  practice  and  to  the  other's  overseas  properties 
Is  that  it  seriously  hampers  the  possibility  of  vindicating  the  rights  of  U.S. 
nationals  Injured  by  other  nations  violating  International  law.  Roth  the  Court's 
statute  and  the  decisions  of  the  Court  interpreting  the  statute  limit  the  Court's 
optional  compulsory  jurisdioUon  to  the  minimum  terms  of  the  acceptance  of 
this  compulsory  jurisdiction  oy  the  adverse  parties.  Since  the  Court's  juris¬ 
diction  is  thus  limited  to  this  lowest  common  denominator  of  the  respective 
countries’  reservations,  any  nation  against  which  the  United  States  brings  suit 
has  the  reciprocal  right  to  defeat  the  Court's  jurisdiction  by  asserting  that  the 
case  involves  its  domestic  jurisdiction.  Thus,  foreign  countries,  despite  their 
acceptance  of  the  Court'®  compulsory  jurisdiction  can  refuse  to  submit  to  the 
Court  the  question  of  the  validity  of  their  taking  of  U.S.  citizens'  property  and 
the  adequacy  of  any  compensation  paid  or  proffered.  The  United  States,  which 
has  a  larger  stake  in  foreign  investment  than  any  other  country,  and  the  citizen® 
it  is  protecting,  are  effectively  deprived  of  their  day  in  court 

CHANGING  MEANING  OF  DOMESTIC  JXJBI8DICTI0N 

I  believe  that  one  of  the  principal  questions  concerning  the  proponents  of 
the  self-judging  reservation  is  that  in  the  future  the  International  Court  might 
adjudicate  matters  which  are  today  clearly  within  our  domestic  jurisdiction — 
our  immigration  policies,  for  example.  This  is  a  legitimate  question  but  not  an 
adequate  reason  for  the  retention  of  the  self-judging  reservation. 

The  matters  regulated  by  international  law— -and  thus  not  within  a  country'® 
domestic  jurisdiction  as  that  term  is  generally  understood— are,  of  course, 
changing  in  response  to  the  changing  needs  of  a  world  in  which  Paris  Is  only  T 
hours  from  New  York  by  jet  and  Moscow  a  few  minutes  from  Detroit  by  ballistic 
missile.  However,  it  is  important  to  consider  the  ways  by  which  such  change 
Is  accomplished.  In  the  first  place,  there  are  matters  which  the  United  States 
and  one  or  more  other  countries  have  decided  should  be  regulated  by  a  treaty. 
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If  wo  are  unwilling  to  submit  the  solution  oC  any  differences  arising  under  such 
treaty  to  determination  by  an  Impartial  international  tribunal,  it  would  be  far 
better  not  to  enter  into  the  treaty  In  the  first  place  than  to  later  invoke  our  dis¬ 
cretionary  power  to  say  that  a  matter  which  we  had  already  so  conceded  to  be  of 
international  concern  was  essentially  within  our  domestic  Jurisdiction.  The  use 
of  the  self-judging  reservation  in  such  circumstances  would  be  so  manifestly  an 
abuse  of  our  discretion  that  I  am  sure  no  responsible  11. S.  Government  would 
invoke  it.  Accordingly,  insofar  as  matters  are  subjected  to  international  law  by 
treaties  which  wo  voluntarily  enter  into,  no  protective  purpose  is  served  by  the 
self-judging  reservation. 

The  principal  expansions  In  the  scope  of  international  law  have  taken  place 
in  the  treaty  area  for  customary  international  law,  Hue  customary  law  generally 
has  been  of  very  slow  growth,  depending  in  huge  measure  on  the  acceptance  or 
ait  least  acquiescence  In  a  new  principle,  understood  as  a  matter  of  obligation 
and  not  just  of  general  usage.  The  most  effective  means  of  preventing  the 
establishment  of  new  principles  of  customary  international  law  regulating  to 
our  disadvantage  matters  presently  within  our  domestic  jurisdiction  is  to  be  vigi¬ 
lant  for  at  tempts  to  establish  them  and  vocal  in  our  opposition  to  those  who 
espouse  them  either  in  theory  or  in  justillcation  of  their  own  conduct  The  risk 
of  the  establishment  through  custom  of  new  international  legal  principles  which 
we,  and  other  likemindcd  states,  have  actively  opposed,  and  I  would  doubt 
that  there  will  he  many  instances  when  we  are  completely  alone  in  our  oppose 
Mon,  is  very  slight  indeed.  Moreover,  It  is  a  risk  which  I  submit  might  be 
increased  rather  than  decreased  by  the  self-judging  reservation.  For  instead 
of  actively  concerning  ourselves  with  the  growth  of  substantive  international 
law  inimical  to  our  interests  we  might  he  all  too  prone  to  retire  behind  the  Maginot 
Mine  provided  by  the  self  Judging  reservation. 

MAINTENANCE  OF  ESTABLISHED  PRINCIPLES 

More  important,  we  have  a  significant  stake  in  the  maintenance  of  a  number 
of  principles  of  international  law  which,  although  generally  recognized  by  the 
civilized  nations  of  the  world  and  conscientiously  observed  in  the  past,  have 
been  limited  with  impunity  since  World  War  JL  I  refer  to  principles  such 
as  that  of  adequate,  prompt,  and  effective  compensation  in  the  event*  of  the 
taking  of  a  foreign  national’s  property.  The  sooner  we  can  bring  before  the 
International  Court  of  Justice  those  who  are  violating  established  principles 
of  international  law  the  sooner  we  can  arrest  that  undermining  of  their  vigor 
which  long-continued  practice  might  eventually  produce.  Yet  the  self-judging 
reservation,  through  reciprocity  will,  in  effect,  permit  even  those  other  countries 
which  have  accepted  the  Court's  compulsory  jurisdiction  to  prevent  us  from 
reasserting  through  judicial  proceedings  the  vitality  of  established  principles. 

mad  exam  rue 

The  United  States  self- judging  reservation  marked  the  first  time  that  such 
a  unilateral  power  had  been  included  by  any  country  in  its  acceptance  of  the 
compulsory  jurisdiction  of  the  International  Court  of  Justice  or  of  its  predeces¬ 
sor  the  Permanent  Court  of  International  Justice.  However,  it  has  served  as  a 
precedent  for  7  other  nations  of  the  3b  accepting  the  Court's  compulsory  juris¬ 
diction  to  include  similar  reservations,  2  of  which— those  of  France  and  India— 
have  subsequently  been  withdrawn.  It  has  probably  also  discouraged  other  na¬ 
tions  from  conferring  compulsory  jurisdiction  .on  the  International  Court,  and 
fuller  use  of  the  Court  by  those  who  have.  It  has  certainly  made  it  difficult 
for  the  United  States  to  encourage  other  nations  to  accept  the  compulsory  juris¬ 
diction  of  the  Court  and  the  principle  of  judicial  settlement  of  international 
disputes.  It  has  uIro  made  it  much  easier  for  the  Soviet  bloc  to  justify  Us  ab¬ 
stention.  The  resulting  overall  weakening  of  the  International  Court’s  role  in 
the  settlement  of  international  disputes — which  has  been  far  less  than  hoped 
for  when  the  U.N.  Charter,  and  annexed  statute  of  the  Court,  was  signed  in 
San  Francisco  in  June  1M5—is  contrary  to  the  United  States  interest  in  ex¬ 
tending  the  scope  of  the  rule  of  law  among  nations  and  developing  an  accepted 
means  of  settlement  of  international  disputes  of  a  legal  character. 

Any  exercise  by  the  United  States  of  its  self-judging  power  will  constitute 
an  unfortunate  precedent  in  yet  another  respect.  It  has  been  the  announced 
policy  of  the  U.S.  Government  to  support  collective  action  by  the  political  bodies 
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of  the  United  Nations  and  in  the  processes  by  which  such  action  is  taken.  In 
lids  connection  the  United  States  has  frequently  condemned  the  unilateral  ac¬ 
tion  of  the  Soviet  Union  in  exercising  its  veto  power  in  the  Security  Council. 
However,  to  the  extent  we  exercise  our  own  veto  power  in  respect  of  the 
Court’s  Jurisdiction  we  will  be  hard  put  to  condemn  the  Soviet  Union  for  Its  use 
of  the  veto  power  In  the  political  held. 

Wilh  respect  to  matters  coming  before  the  Court,  moreover,  we  must  pre¬ 
sumably  exercise  our  discretionary  power,  if  at  all,  before  consideration  of  the 
merits  of  tin*  ease  by  the  Court.  Since  we  would  probably  be  most  likely  to  exer¬ 
cise  it  in  those  extreme  cases  where  the  Court,  itself,  would  find  the  matter 
not  within  its  Jurisdiction  even  in  the  absence  of  an  exercise  of  our  self-judging 
power,  we  shall  he  needlessly  undermining  our  moral  position. 

LEADIOUBHIP  IN  JUDICIAL  SETTLEMENT 

As  a  result  of  the  self-judging  reservation,  U.S.  support  of  the  authority  of 
international  law  and  the  principle  of  Judicial  settlement  of  international  legal 
disputes  has  been  viewed  by  many  as  somewhat  equivocal  and  wavering.  This 
has  been  so  even  though  there  were  no  reasonable  grounds  for  concluding 
that  we  would  exercise  this  power  arbitrarily  or  other  than  in  good  faith.  The 
reason  is  the  conviction,  which  I  share,  that  agreement  in  advance  to  submit  in¬ 
ternational  legal  disputes  to  an  impartial  tribunal,  and  not  merely  good  faith 
in  exercising  a  reserved  veto  power,  is  the  cornerstone  on  which  an  effective 
international  judicial  system,  in  which  both  large  and  small  nations  have 
confidence,  must  rest.  Such  a  system,  extending  at  first  throughout  the  free 
world  and  ultimately  it;  is  to  he  hoped  beyond  the  iron  curtain  as  well,  is  no 
longer  a  dream  of  Utopians,  but  one  of  the  essential  practical  steps,  which 
national  survival  requires  us  to  take,  in  substituting  international  law  for  inter¬ 
national  anarchy. 

Withdrawal  of  the  self-judging  reservation  in  the  U.S.  acceptance  of  the  In¬ 
ternational  Court’s  optional  compulsory  jurisdiction  would  dramatize— in  a 
way  no  halfway  measures  po.ssibly  could — this  country’s  leadership  and  sin¬ 
cerity  of  purpose  in  encouraging  judicial  settlement  of  international  legal  dis¬ 
putes  and  supporting  and  extending  the  authority  of  international  law. 

Resolution  Adopted  by  the  Association  of  the  Bar  of  the  City  of  New  York, 

on  December  8,  1959 

Whereas  the  amicable  settlement  of  international  disputes  and  the  achievement 
of  the  rule  of  law  in  international  affairs  can  be  materially  assisted  by  the  im¬ 
provement  of  international  judicial  machinery ; 

Whereas  the  record  of  the  International  Court  of  Justice  and  the  weight  of 
informed  critical  commentary  such  as  the  report  published  in  August  1959  of 
the  section  of  international  and  comparative  law  of  the  American  Bar  Associa¬ 
tion  ax*e  persuasive  that  the  seif-judging  aspect  of  the  United  States’  domestic 
jurisdiction  reservation  in  its  declaration  of  adherence  to  the  jurisdiction  of  the 
International  Court  of  Justice  has  impaired  the  effectiveness  of  the  International 
Court  of  Justice :  Now,  therefore,  be  it 

Resolved,  Thai  the  Association  of  the  Bar  of  the  City  of  New  York  urges  the 
Government  of  the  United  States  to  withdraw  the  self-judging  aspect  of  its 
domestic  jurisdiction  reservation  to  its  declaration  of  adherence  under  article  36 
of  the  statute  of  the  International  Court  of  Justice  at  the  first  favorable  oppor¬ 
tunity. 

The  Chairman,  The  next  witness  is  Mr.  Ervin  W.  Potter,  member 
of  the  Board  of  World  Peace  of  the  Methodist  Church. 

STATEMENT  OF  ERVIN  W.  FOTTE®,  BOARD  OF  WORLD  PEACE, 
METHODIST  CHURCH 

Mr.  Potter.  With  the  committee’s  permission,  I  will  ask  that  my 
statement  be  made  of  record,  and  then  I  will  summarize  it  so  far  as  I 
can  to  save  time. 

The  Chairman.  We  will  be  pleased  very  much,  sir. 
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I  am  sure  you  have  heard  some  of  the  other  witnesses,  and  insofar 

as  possible,  1  hope  that  yon  will  not  repeat  their  testimony,  and  con¬ 
centrate  upon  the  new  thoughts  you  have  in  regard  to  it. 

Mr.  Potter.  Thank  you,  Mr,  Chairman. 

My  name  is  Ervin  Potter,  an  attorney  at  law,  and  I  practice  law  in 
the  city  of  Salem ,  Qreg. 

I  am  a  member  of  the  Board  of  World  Peace  of  the  Methodist 
Church,  and  also  a  member  of  the  executive  committee  of  that  board, 

I  might  point  out  just  in  a  footnote  way  that  I  am  also  much 
interested  in  the  bar  association  activity  in  world  peace  through  law. 

I  feel  I  should  make  our  identity  known.  Our  board  is  the  national 
board.  It  was  created  by  our  church  in  1924,  and  the  purpose  of  it  is 
set  forth  in  my  statement  so  I  will  not  read  that 

I  might  point  out,  though,  just  for  the  sake  of  those  listening,  that 
we  do  nave  in  our  church  a  social  concern  section  and,  consequently, 
our  board  moves  in  the  direction  of  endeavoring  to  create  the  will  to 
peace,  the  conditions  for  peace,  and  the  organization  for  peace,  and  I 
might  point  out  why  we  are  here. 

Our  board  has  a  representative  from  every  section  of  the  country, 
and  it  is  supplemented  by  a  hundred  annual  conferences  and  then  ap- 

Eroximately  16,000  local  church  commissions.  Our  church  presently 
as  about  9  million  members. 

Our  board  is,  of  course,  charged  with  the  work  of  peace. 

We  do  not,  as  any  democratic  organization,  of  course,  we  cannot, 
speak  for  each  of  our  9  million  members. 

But  I  might  say  that  we  are  the  body  that  is  charged  with  this  work 
and  we  do,  we  feel,  represent  the  majority  of  the  church,  and  I  might 
say  on  this  particular  point  probably  the  overwhelmingly  majority, 

RESOLUTION  PASSED  BY  BOARD  OF  WORLD  PEACE 

In  the  meeting  of  our  board,  on  November  23,  1959,  we  considered 
matters  of  greatest  interest  to  the  church,  which  we  felt  were  of 
greatest  interest  and  concern  of  the  church  and,  at  that  time,  we 

fassed  this  following  resolution,  and  I  will  read  it  here  verbatim  if 
may : 

Believing  that  world  law  must  increasingly  bring  peace  and  justice  to  man¬ 
kind,  and  that  the  International  Court  of  Justice  deserves  great  strength  and 
stature,  we  call  for  the  removal  of  the  Connally  reservation  of  1946,  by  Which  the 
United  States  reserved  the  right  to  decide  for  itself  In  each  case  whether  a 
matter  was  domestic  or  within  the  jurisdiction  of  the  court. 

W©  feel  that  Senate  Resolution  94  most  certainly  matches  that 
call. 

0.8.  RESPONSIBILITY  FOR  SHAPING  THE  FUTURE 

We  believe,  too,  that  some  of  these  considerations  that  were  taken 
into  account  by  us  in  reaching  that  decision,  we  felt,  and  I  personally 
feel,  are  that  the  United  States  has  the  responsibility,  as  Mr.  Steven¬ 
son  put  it,  for  shaping  the  future. 

I  do  not  think  it  is  right  for  us  to  try  to  counter  what  others  are 
doing.  I  feel  we  have  in  the  United  States  democracy  the  kind  of  a 
life  that  should  sell  itself,  if  we  will  make  our  own  actions  show, 
demonstrate  to  the  world  what  we  haye  here,  and  we  feel  we  should 
take  a  forward  look  toward  things. 
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I  might  mention  that  there  was  a  mention  in  this  statement  about 
the  Department  of  International  Cooperation  and  Development  that 
may  sound  visionary,  but  I  will  say  this :  I  think  our  country  has  a 
duty  to  begin  to  look  forward  and  see  how  the  United  States  can  best 
put  its  efforts  into  the  foreign  field  and  still  preserve  our  sovereignty,. 

I  think  thereby  we  increase  our  own  stature  and  our  own  well- 
being, 

RECIPROCAL  NATURE  OF  RESERVATION 

We  have  gone  into  this  matter  of  reciprocity,  and  I  might  just  point 
out  to  the  committee  one  thought  that,  I  think,  is  pertinent  there,  the 
reason  for  that  reciprocity.  It  is  not  just  a  matter  of  being  a  rule 
of  the  Court  entirely,  because  this  section  of  the  Statute,  section  38 
of  the  Statute,  says  that  the  jurisdiction  of  the  Court  is  compulsory 
“in  relation  to  any  other  State  accepting  the  same  obligation.” 

So  you  see  that,  I  think,  is  very  pertinent  in  coming  into  the  under¬ 
standing  of  this  reciprocity  matter, 

I  think  that  clearly  it  does  mean  that  the  other  States  can  apply 
this  against  us,  and  that  is  one  of  the  reasons.  Perhaps  the  others 
that  have  been  stated  are  adequate— I  mean  also  correct. 

tr.s.  failure  to  support  international  objectives 

But  further,  now,  X  say  have  we  lost  stature  by  failing  to  support 
international  objectives  that  we  have  previously  had,  the  League  of 
Nations? 

I  am  not  criticizing  anybody  particularly,  not  on  this  one;  X  think 
that  in  the  United  States  we  have  all  had  a  part  in  our  legislation  and, 
consequently,  we,  of  course,  cannot  say  that  the  Senate  did  not  ratify 
it.  The  United  States  did  not  ratify  the  league  of  Nations,  and  it  is 
now  a  dead  thing. 

Now,  the  Permanent  Court  of  International  Justice  waned  because 
we  said  that  we  would  accept  it  but  we  would  have  to  have  some 
tilings  figured  out,  first. 

We  held  out  for  a  veto  in  the  United  Nations.  Maybe  we  should 
have— X  do  not  criticize  that— but  you  can  see  what  it  does  to  the 
Security  Council’s  power.  It  cannot  stop  any  emergency  with  that 
kind  ox  a  situation.  We  have  one,  and  so  does  Russia. 

I  might  say  now  that  we  have  a  similar  situation  in  this  particular 
thing  that  is  before  us  now,  the  International  Court  of  Justice,  and 
insofar  as  the  possibility  that  our  conditional  acceptance  consequently 
might  result  in  a  nullification,  X  think  I  would  go  that  far.  I  think 
it  probably  does.  X  feel  that  for  this  reason : 

Our  conditional  acceptance  is  repugnant  to  various  provisions  of 
the  Statute  of  the  Court  itself  and,  consequently,  if  we  have  the  power 
to  withdraw  it,  why  cannot  they  use  this  reciprocity  clause  with  the 
result  that  we  have  nothing  when  we  get  into  court? 

X  feel  we  must  not  miss  this  chance  now  to  show  the  world  that  we 
are  ready  to  undertake  responsibility. 

We  have  been  talking  about  faith.  I  do  not  think  this  is  entirely 
a  matter  of  faith.  We  must  certainly  have  in  our  makeup  the  will¬ 
ingness  to  apply  sovereignty  where  it  belongs.  International  matters 
require  international  tribunals. 
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Our  sovonugnty  in  our  United  States,  I  would  not  give  it  up  for 
anything,  but  i  do  not  say  we  should  exercise  sovereignty  over  other 
states  of  t  he  world.  We  must  not  let  thin  Court  die. 

1  think,  <  hen,  1  would  skip  this  mat  ter  of  the  domes!  ic  issue.  I  have 
set  forth  six  things  here  that  could  be  said  to  be  helpful  in  the  event 
of  an  arbitrary  decision  by  the  Court.  They  have  all  been  brought 
before  the  committee  in  oilier  statements,  and  1  am  not  going  to  take 
the  time  of  the  commit  tee  to  reiterate  them. 

PUOORAM  OF  WOW |U  PEACE  TUHOlTOll  LAW 

I  do  want  to  bring  forth  one  quotation,  however,  that  I  feel  is  very 
important,  and  that  is  a  statement  that  was  made  by — that  is  to  say 
he  is  now  chairman  of  the  World  Peace  Through  Law  Committee, 
Charles  S.  Rhyne,  of  the  American  Bar  Association  Committee  on 
World  Peace  through  Law,  and  he  says,  and  I  think  this  is  vital, 
and  1  hope  comes  before  yon  to  say  this;  lie  told  me  that  he  might: 

We  cannot  go  much  further  with  this  program  until  this  self-judging  phrase 
is  repealed. 

Now,  that  is  something  in  itself  that  I  feel  is  important  at  this  time. 

I  might  point  out  to  you,  and  1  probably  do  not  need  to,  the  weight 
that  t his  bar  program"  is  carrying  forward  throughout  the  world. 
This  is  not  just  a  thing  that  is  in  the  mind  of  someone.  This  is  active. 

The  local  bar  associations,  my  State  is  studying  Thailand,  for  ex¬ 
ample,  and  Portugal.  We  are  studying  their  legal  systems. 

Our  members  are  going  to  go  over  there,  and  look  at  their  legal 
systems.  This  is  not  just  a  thought;  this  is  a  thing  that  is  in  action. 

*  Mr.  Rhyne  says  that  by  harnessing  the  law,  like  harnessing  a  great 
river  that  Hows  "silently,  this  rule  of  law  can  be  raised  as  a  new  stand¬ 
ard  of  decency  in  international  relations. 

But  it  cannot  be  done  until  this  reservation  is  removed.  I  am  speak¬ 
ing  now  of  the  self- judging  reservation  that  appeared  in  our  declara¬ 
tion  of  consent. 

Just  to  summarize,  our  board,  I  personally,  urge  that  this  action 
he  taken,  that  the  Senate  Resolution  No.  94  lie  given  early  attention, 
and  that  it  permit  the  possible  cooperation  and  understanding  on  the 
part  of  lawyers  throughout  the  world  to  combat  affirmatively  this 
cold  war. 

The  Chairman.  Thank  you  very  much,  Mr.  Potter. 

Do  you  wish  to  ask  any  questions  s 

Senator  Aiken.  No. 

The  Chairman.  Thank  you  very  much  for  a  very  fine  statement. 

Mr.  Potter.  We  very  much  appreciate  the  opportunity  to  come  be¬ 
fore  you  and  give  you  our  position. 

(The  prepared  "statement  of  Mr.  Potter  follows :) 

Statement  on  Beh alf  of  the  Board  of  World  Peace  of  the  Methodist  Church 

by  Mr.  Ervin  W.  Potter,  Attorney  at  Law,  Salem,  Oreg,,  Member  Board  of 

World  Peace,  Methodist  Church,  and  the  Executive  Committee  of  That 

Board 

Mr.  Chairman  and  honorable  members  of  the  committee,  my  name  is  Ervin 
W.  Potter,  an  attorney  at  law  from  Salem,  Oreg.  I  am  a  member  of  the  national 
Board  of  World  Peace  of  the  Methodist  Church,  and  a  member  of  the  executive 
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c'ominlUoo  of  that  board.*  I  «ixmk  on  behalf  of  the  hoard  and  I  would  like  to 
express  the  appreciation  of  the  hoard  for  tliln  opportunity  to  present  to  you  its 
position  on  Meimte  Resolution  04. 

I.  IDENTITY  OF  TJIR  NATIONAL  IIOAKI*  OF  WOULD  PICA  OF 

Tho  Hoard  of  World  Pence  was  cron  tod  by  tliu  Methodist  Church  in  1024  and 
its  disciplinary  purpose  Is  “to  advance  tho  intoroNts  of  tho  Kingdom  of  our 
Lord  through  intonmtlonal  Justice  and  tho  spirit  of  good  will  throughout  tho 
world;  to  otidouvor  to  create  tho  will  to  pence,  tho  conditions  for  iieace,  and 
tho  organization  for  pouce;  and  to  organize  effective  action  in  the  dumb  for  the 
advancement  of  pence.”  “  It  Is  supplemented  by  100  annual  conference  boards 
and  approximately  10,000  local  church  commissions. 

II.  POSITION  OF  Tine  IlOAtm  oonoeunino  hfnatk  iucsolution  94 

At  the  recent  meeting  of  the  national  Hoard  of  World  Pence  of  the  Methodist 
Church  the  hoard  unanimously  favored  passage  of  legislation  which  would 
eiminate  the  so-called  (jonimlly  reservation  from  the  declaration  of  the  United 
States  accepting  the  International  Court  of  Justice.  Tho  resolution  of  the  hoard 
reads  as  follows;  “Believing  that  world  law  must  Increasingly  bring  peace  and 
Justice  to  mankind  and  that  the  International  Court  of  Justice  deserves  greater 
strength  and  stature,  we  call  for  the  removal  of  the  (Jonimlly  reservation  of 
1040,  by  which  the  United  Htates  reserved  the  right  to  decide  for  itself  in  each 
case  whether  a  matter  was  domestic  or  within  the  Jurisdiction  of  the  Court.”® 

III.  HOMK  I1ASIO  CONSIDERATIONS  FOR  T1IF  POSITION 

A.  The  international  situation  calls  for  a  forward  look.  Our  hoard  recog¬ 
nizes  your  committee  is  faced  with  decisions  of  great  importance  and  inter¬ 
national  rumiiicaUons  in  this  resolution,  and  1  do  not  attempt  to  say  our  hoard 
has  solutions  to  them  all.  Hut  we  do  feel  Resolution  94  should  he  given  favor¬ 
able  recommendation  for  it  seems  to  result  In  an  affirmative  manner  to  with¬ 
draw  the  self-determination  phrase  added  to  our  acceptance  resolution. 

1  feel  the  time  has  come  for  the  United  Htates  as  a  whole  to  look  forward 
as  a  way  out  of  the  seeming  deadlock  of  the  cold  war.  To  the  average  observer 
we  seem  to  be  kept  busy  countering  moves  of  other  countries  rather  than 
affirmatively  moving  toward  a  constructive  plan  for  world  improvement  and 
development.  We  have  administrative  departments  to  cover  nearly  all  phases 
of  our  domestic  life ;  why  should  we  not  have  a  department  such  as  a  Depart¬ 
ment  of  International  Cooperation  and  Development  to  study  and  recommend 
affirmative  ways  our  country  should  move  to  promote  the  welfare  of  all  jieoples 
of  the  world,  and  likewise  our  own,  in  long  range  planning  for  economic  develop¬ 
ment  and  peace? 

B.  Have  we  lost  international  stature  by  withholding  support f  The  United 
States  has  repeatedly  withheld  support  from  plans  designed  for  international  co¬ 
operation  ;  We  refused  to  join  the  league  of  Nations — it  died.  We  insisted  on 
a  veto  power  in  the  Security  Council  of  the  United  Nations — the  effective  power 
of  the  Council  to  stop  an  emergency  can  be  vetoed.  We  failed  to  support  the 
Permanent  Court  of  international  Justice  under  the  League  of  Nations— there¬ 
after  it  waned.  The  United  Nations  created  the  International  Court  of  Justice. 
We  have  accepted,  but  with  reservations  that  might  well  he  interpreted  as 
possible  nullification  of  the  entire  declaration  of  acceptance.  This  (jo art  has 
decided  approximately  1?  contentious  cases  since  its  creation  in  1949.  Will  it 
die?  I  submit  the  United  States  may  in  each  of  these  instances  have  missed 
opportunities  to  lead  the  world  affirmatively  in  creating  the  conditions  for  peace. 
We  must  not  miss  again, 

C.  'I  he  statute  of  the  Court  excludes  domestic  disputes.  The  American  Bar 
Association  recently  completed  an  analysis  of  the  statute  of  the  Court  and  in  its 
report  pointed  out  only  international  legal  disputes  can  be  contemplated  by  the 
Court.  Political  and  sociological  matters  are  thus  excluded,  and  the  United 


1Mr.  Potter  is  also  chairman  of  Marion  County  Bar  Association  world  peace  through 
law  committee  and  member  of  the  Oregon  Bar  Association  committee  for  world  peace 
through  world  law. 

2  “Methodist  Discipline,"  sec.  1536. 

3  Minutes  of  the  hoard,  740  Rush  Street,  Chicago,  Ill.,  contact  Dec.  15,  1959. 
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Nations  Charter  prohibits  intervention  in  matters  which  are  essentially  within 
the  domestic  jurisdiction  of  any  slate  (art.  2(7)).  The  risk  of  an  arbitrary 
decision  is  small  compared  with  the  great  benefit  the  United  States  (amid  receive 
in  creating  a  legal  forum  for  our  international  disputes  arid  in  the  increase  in 
stature  before  the  eyes  of  the  world.  The  0-month  withdrawal  provision  in 
Resolution  04  protects  us  from  any  continuing  abuse  by  the  Court  and  since  the 
Security  Council  enforces  the  judgments  of  the  Court  there  seems  some  semblance 
of  a  review  there. 

D.  Reciprocity  result*  in  keeping  ns  out  of  court,  Even  a  country  whose  dec¬ 
laration  of  acceptance  is  without  limitation  or  reservation  can  invoke  our  limi¬ 
tation  under  the  doctrine  of  reciprocal  consent  as  applied  by  the  Court,  for  the 
statute  in  section  88  provides  compulsory  Jurisdiction  “in  relation  to  any  other 
state  accepting  the  same  obligation.”  Thus  the  United  States  is  hampered  by 
its  own  limitation  in  bringing  lawful  claims  in  the  Court. 

K.  Our  limited  confidence  has  been  a  precedent, 

F.  World  peace  through  law  cammt  proceed.  Our  board  of  world  peace  is  on 
record  as  commending  the  American  Bar  Association  for  its  farsighted  program 
world  peace  through  law  and  regards  the  idea  as  having  tremendous  promise 
and  an  affirmative  way  to  worldwide  personal  cooperation  that  may  well  lead 
to  world  peace.  We  feel  all  churches  and  churchmen  should  support  the  program. 
The  American  Bar  Association  is  activating  all  State  and  local  bar  associations 
to  implement  the  program  and  is  sweeping  lawyers  who  might  have  been  once 
doubtful  into  enthusiastic  supporters  of  the  real  possibility  of  real,  lasting  |>eace 
by  harnessing  the  law  “to  realize  its  full  potential  in  benefits  to  mankind.” “ 

The  American  Bar  Association  has  recommended  the  reiieal  of  the  Connally 
reservation.  (See  71  ABA  Rep,  01,  810.)  Mr.  Charles  Rhyne,  former  president 
of  the  American  Bar  Association  and  now  chairman  of  the  world  peace  through 
•law  committee  of  that  association  recently  reported  at  the  conclusion  of  five 
regional  bar  conferences  that  “the  rule  of  law  can  justifiably  be  raised  as  a  new 
standard  of  decency  in  international  relations,”  but  he  has  also  said  that  the 
Connally  reservation  “must  be  repealed  before  we  can  go  much  further  with  any 
program  for  world  peace  through  law.” 9 
IV.  Conclusion 

We  respectfully  urge  your  favorable  early  action  on  Senate  Resolution  94 
as  an  effective  withdrawal  of  the  self  judging  amendment  to  our  declaration  of 
acceptance  of  the  International  Court  of  Justice. 

The  Chairman.  The  next  witness  is  Prof,  Quincy  Wright,  Wood- 
row  Wilson  Department  of  Foreign  Affairs,  University  of  Virginia* 
Mr.  Wright,  we  are  very  glad  to  have  you,  sir* 

STATEMENT  Of  QUINCY  WEIGHT,  PROFESSOR  OF  INTERNATIONAL 
LAW,  UNIVERSITY  OF  VIRGINIA 

Mr.  Wright.  I  speak  as  a  professor  of  international  law,  and  I 
have  been  teaching  international  law  since  1916  at  Harvard  Uni¬ 
versity,  the  University  of  Minnesota,  the  University  of  Chicago,  and 
now  at  the  University  of  Virginia. 

I  have  also  taught  in  several  foreign  countries:  in  Geneva,  Switzer¬ 
land,  in  Turkey,  in  India,  and  in  China. 

I  have  had  a  good  deal  of  experience  in  international  law,  and  I 
want  to  say  in  the  beginning  that  I  think  there  has  been  an  inadequate 
appreciation  of  the  decision  of  international  law. 

DECISIONS  OF  THE  COURT 

X  would  like  to  present  two  propositions  which,  it  seems  to  me,, 
might  well  be  considered. 


6  Charles  S.  Rhyne,  “World  Peace  Through  ha w :  The  President’s  Address.”  American 
Bar  Journal,  October  1958,  vol.  44,  p,  997. 

9  Charles  S.  Rhyne,  American  Bar  Journal,  June  1949,  pp.  587  and  588. 
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On©  of  them  is  that  since  its  establishment  in  1920,  the  decisions 
of  the  World  Court  have  commended  themselves  to  the  members  of 
the  community  of  nations  as,  generally,  have  the  decisions  of  the  Su¬ 
preme  Court  of  the  United  States  commended  themselves  to  the 
States  of  this  Union. 

The  Chairman.  Well,  that  is  not  saying  very  much,  is  it  ? 

Mr.  Wright.  Nevertheless,  we  think  we  could  not  get  along  with¬ 
out  our  Supreme  Court. 

The  Chairman.  I  guess  that  is  right. 

INTERNATIONAL  LAW  COMPARED  TO  U.S.  CONSTITUTIONAL  LAW 

Mr.  Wright.  The  other  proposition  I  want  to  make  is  that  inter¬ 
national  law  is  as  stable  and  precise  a  body  of  doctrine  as  is  the  con¬ 
stitutional  law  of  the  United  States. 

I  think  I  can  say  that  with  some  confidence. 

I  recall  that  my  colleague  at  the  University  of  Chicago  pointed 
out  in  his  book  entitled  “The  Roosevelt  Court”  that  the  Supreme 
Court  had  upset  39  precedents  which  were  thought  to  be  established 
in  American  constitutional  law. 

The  International  Court  of  Justice  has  certainly  not  been  subject 
to  the  charge  that  it  has  made  new  law  as  extensively  as  has  the 
Supreme  Court  of  the  United  States. 

The  Chairman.  You  think  it  has  much  more  respect  for  the  princi¬ 
ple  of  stare  decisis  than  does  our  Court  ? 

Mr.  Wrigiit.  I  think  that  is  true,  although  the  International  Court 
of  Justice  is  not  bound  by  the  principle  of  stare  decisis. 

The  Chairman.  But  it  accepts  it? 

Mr.  Wright.  It  has  followed  the  practice. 

The  Chairman.  It  practices  it. 

REASONS  FOR  SUPPORTING  SENATE  RESOLUTION  01 

Mr.  Wright.  Now,  there  are  three  points  X  want  to  address  myself 
to  as  reasons  why  I  support  this  Resolution  No.  94.  First,  it  is  in 
the  interest  of  the  United  States  to  strengthen  the  rule  of  law  in 
international  relations;  second,  acceptance  of  the  compulsory  juris¬ 
diction  of  the  Court  by  the  United  States  without  reservation  would 
contribute  much  to  this  objective;  and  third,  such  acceptance  would 
not  impair  any  important  interest  of  the  United  States. 

NEED  FOR  ESTABLISHING  RULE  OF  LAW 

Now,  in  regard  to  the  first,  it  has  long  been  recognized  that  while 
dictatorships  can  live  by  force  democracies  have  to  live  by  law.  This 
is  even  more  true  in  international  than  in  domestic  relations.  The 
functioning  of  democracy  implies  the  achievement  of  concensus  among 
large  numbers  of  people  in  the  formulation  of  policies,  and  this 
inquires  time.  Without  a  rule  of  law  maintaining  stability,  preventing 
subversion  or  violence,  and  giving  assurance  against  sudden,  unpre¬ 
dictable  change  initiated  by  minorities  or  even  by  majorities,  sufficient 
time  is  certain  to  be  lacking. 

In  international  relations  the  ineptness  of  the  democracies,  faced 
by  the  rapid  maneuvers  of  Hitler  and  the  other  members  of  the  axis, 
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loti  to  a  situation  in  winch  the  democracies  10  times  more  powerful 
than  the  axis  in  1004  were  struggling  for  their  lives  in  1040.  Simi¬ 
larly,  t  he  overwhelming  relat  ive  power  of  tho  democracies  after  World 
War  II  has  in  a  decade  deteriorated  to  a  situation  in  which  the  Com¬ 
munist  dictatorships  control  a  larger  population,  command  equality 
or  even  superiority  in  weapons  and  technical  education,  enjoy  a  supe¬ 
rior  reputation  for  devotion  to  peace  among  many  of  the  nonaligned 
peoples  of  the  world,  and  manifest  greater  assurance  of  the  political 
and  economic  capability  of  their  system.  Other  illustrations  could  he 
found  in  history. 

Democracy  has  many  advantages.  If  respects  human  liberty,  and, 
if  peace  can  be  assured  by  virtue. of  the  protection  of  geographical 
barriers  or  the  rule  of  law,  it  can  advance  in  prosperity,  social  welfare, 
ami  the  arts  more  rapidly  t  han  other  forms  of  society.  But  in  a  jungle 
world  in  which  every  state  is  subject  to  immediate  attack  from  any¬ 
where  in  the  world,  and  security  depends  on  adequate  deterrent,  or 
striking  power,  democracy  is  under  grave  disadvantages.  Where  such 
situations  have  arisen  in  smaller  areas  in  the  past,  democracies  have 
not  survived.  The  Athenian  democracy  succumbed  to  Philip  of  Mace- 
don  in  spite  of  the  oratory  of  Demosthenes;  the  Roman  Republic  to 
Caesar  and  Augustus  in  spite  of  Brutus  and  Cassius;  and  today  many 
of  the  newly  formed  democracies  in  Asia  and  Africa  are  submitting 
to  military  dictatorships  to  provide  greater  security  from  aggression. 

That  eminent  statesman  Elilm  Root,  Secretary  of  War,  Secretary 
of  State,  and  member  of  the  Senate,  agreed  with  Alexis  DeTocqueville 
that  democracies  were  inferior  to  autocrats  in  the  conduct  of  foreign 
affairs,  but  he  said : 

The  prevalence  of  democracy  throughout  the  world  makes  inevitable  a  change 
in  the  conduct  of  foreign  affairs.  Such  affairs  when  conducted  by  democratic 
governments  must  necessarily  he  marked  by  the  absence  of  those  undertakings 
and  designs,  and  those  measures  combined  with  secrecy,  prosecuted  with  perse* 
ve ranee,  for  which  DeTocqueville  declares  democracies  to  he  unlit. 

Instead,  lie  said,  if  democracies  arc  to  survive,  tlicv  must  combine 
to  build  a  regime  of  law.  This  may  sound  utopian,  but  it  is  less  so 
today  than  it  was  when  Boot,  made  this  comment  in  1017,  or  when 
President  Wilson  said  to  the  same  effect,  at  about  the  same  time:  “The 
world  must  be  made  safe  for  democracy.”  Today  we  have  the  I  United 
Nations,  and  the  Internat  ional  Court  of  Justice,  as  institutional  foun¬ 
dations  on  which  to  build,  as  well  as  the  centuries-old  tradition  of  ap¬ 
plying  international  law  in  diplomacy  and  arbitration,  imperfect  as 
that  application  has  often  been.  American  Presidents  have  expressed 
allegiance  to  international  law  since  the  time  of  Washington,  and  the 
Continental  Congress  expressed  that  allegiance  even  earlier  in  nu¬ 
merous  resolutions.  Now  that  geography  no  longer  provides  a  shield 
behind  which  our  democracy  and  others  can  develop,  the  establish¬ 
ment  of  the  rule  of  law  in  international  relations  is  more  necessary 
than  ever  before. 

This  has  been  recognized  recently  by  President  Eisenhower,  Vice 
President  Nixon,  Attorney  General  Bogers,  a  committee  of  the  Amer¬ 
ican  Bar  Association,  and'  numerous  private  organizations,  such  as  the 
American  Society  of  International  Law,  and  the  Commission  To 
Study  the  Organization  of  Peace,  and  other  organizations. 

Now,  I  come  to  ray  second  question — : — 

The  Chairman.  Mr.  Wright,  how  long  is  your  statement? 
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Mr.  Wright.  How  long  have  I  been  going? 

The  Chairman.  Wo  will  put  the  whole  statement  in  the  record. 

Mr.  Wright.  1  think  the  main  question  I  would  like  to  emphasize 
is  that  we  need  to  have  a  rule  of  law,  t  hat  the  removal  of  the  Connally 
reservation  will  not  in  itself  he  sufficient.  Many  other  things  have  to 
be  done,  but  it  will  be  a  necessary  preliminary  step,  as  ho  many  of  the 
other  witnesses  you  have  had  have  said.  We  cannot  take  the  lead 
in  establishing  a  rule  of  law  until  we  do  away  with  this  reservation. 

EFFECT  OF  RESERVATION  ON  OUR  DECLARATION  OF  ACCEPTANCE 

It  seems  to  me  the  charge  that  the  United  Slates  is  hypocritical  and 
lacking  in  sincerity  is  we)  [taken. 

What  we  virtually  do  by  this  reservation  is  to  say  that  we  accept 
tho  jurisdiction  of  the  Court  in  legal  disputes  except  those  in  which  at 
the  moment  we  do  not  want  to  accept  it. 

1  agree  with  Judge  Lauterpacht  that  our  reservation  is  as  broad  as 
the  acceptance  and,  therefore,  there  is  no  acceptance  at  all. 

HAVING  CONFIDENCE  IN  THE  INTERNATIONAL  COURT 

In  regard  to  the  suggestion— and  this  is  my  third  point* — that  the 
United  States  would  probably  he  deprived  of  the  right  or  the  op¬ 
portunity  to  defend  a  vital  interest  if  it  accepted  adjudication,  the  is¬ 
sue  is  how  much  confidence  do  we  have  in  the  Court  and  in  the  law. 

A  study  of  the  way  in  which  the  judges  of  the  Court  are  selected, 
and  the  way  in  which  the  Court  has  functioned  in  the  cases  before  it, 
ought,  in  my  opinion,  to  inspire  confidence. 

I  cannot  go  into  that,  but  it  seems  to  me,  as  I  suggested  in  my  com¬ 
parison  of  this  Court  with  the  Supreme  Court  of  the  United  States, 
that  there  is  every  reason  to  have  confidence  in  this  Court  and  in  the 
law  which  it  applies. 

court’s  ATTITUDE  TOWARD  QUESTION  OF  JURISDICTION 

Now,  I  want  to  make  a  point  in  regard  to  domestic  jurisdiction. 

I  suggest  that  domestic  jurisdiction — a  state  has  domestic  jurisdic¬ 
tion  in  every  dispute  whatever,  except  those  in  which  it  has  accepted 
an  obligation  by  treaty  or  in  which  it  is  hound  by  an  obligation  under 
general  international  law,  and  I  want  to  point  but  that  the  Interna¬ 
tional  Court  of  Justice  has  leaned  over  backward  on  the  question  of 
jurisdiction. 

Let  me  just  give  an  illustration  in  the  case  of  the  Lotus,  which  is  a 
case  where  Turkey  was  claiming  jurisdiction  over  a  French  officer  who 
was  accused  of  having  been  negligent  and,  as  a  result,  had  collided 
with  a  Turkish  vessel  on  the  high  seas,  with  the  resulting  loss  of  lives 
of  several  Turkish  seamen. 

Now,  France  claimed  that  Turkey  had  no  jurisdiction  over  this 
matter.  The  International  Court  of  Justice  said  that  jurisdiction 
depends  on  sovereignty;  that  it  belongs  to  the  state  that  contests  the 
jurisdiction  of  a  state,  to  show  a  positive  rule  of  international  law 
that  imposes  an  obligation  upon  the  state  in  the  circumstances. 

It  found  that  France  was  unable  to  show  that  Turkey  was  bound  by 
any  obligation  of  international  law  and  that,  therefore,  the  matter  lay 
within  the  domestic  jurisdiction  of  Turkey. 
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The  Chairman.  Where  did  it  occur,  within  her  territorial  waters? 

Mr.  Wright.  No.  sir:  on  the  high  seas. 

The  Chairman.  On  the  high  seas. 

Mr.  Wright.  The  reason  for  this,  I  think,  is  obvious.  As  has  been 
suggested  by  other  witnesses,  the  International  Court  of  Justice  has  no 
sheriff  or  marshal  to  enforce  its  decisions.  It  depends  upon  the  good 
faitli  of  the  litigants  to  eftirry  out  its  decisions. 

It  is  quite  aware  that  unless  the  litigants  are  convinced  that  they 
have  consented  to  the  jurisdiction  of  the  Court,  they  are  not  likely  to 
carry  out  the  awards.  That  is  the  reason  why,  in*  practically  every 
case,  the  issue  of  jurisdiction  comes  up  first,  and  tne  Court* always 
requires  that  them  he  clear  evidence  that  <  he  parties  have  consented  to 
the  jurisdiction,  because  the  jurisdiction  of  the  International  Court 
always  depends  on  consent,  and  that  means  that  it  must  be  shown 
that  the  defendant  is  under  obligations  of  international  law  or  treaty. 

RESERVATION  CONCERNING  MULTILATERAL  TREATIES 

Just  one  other  point.  I  would  like  to  go  further  than  Senator  Hum¬ 
phrey’s  resolution,  I  would  like  to  eliminate  the  provision  concerning 
multilateral  treaties. 

I  think  we  have  to  realize  that  that  also  is  a  provision  giving  the 
United  States  self -judgment. 

This  provides  that  in  any  multilateral  treaty  which  may  come  be¬ 
fore  the  Court,  the  Court  does  not  have  jurisdiction  unless  the  parties 
to  the  treaty  affected  by  the  decision  are  parties  to  the  case  before  the 
Court.  That  will  not  be  usual  because  a  multilateral  treaty  may  have 
50  or  00  parties,  and  it  is  not  likely  that  all  of  them  will  be  before  the 
Court  as  litigants. 

If  that  is  not  the  case,  then  the  Court  lacks  jurisdiction  unless  the 
United  States  specially  agrees  to  the  jurisdiction. 

It  seems  to  me  that  that  ought  to  be  eliminated;  the  Court  ought  to 
be  the  agency  for  interpreting  multilateral  treaties,  and  certainly  the 
United  States  ought  not  to  reserve  self-judgment  on  that  matter. 

ELIMINATION  OF  WORDS  “lH3RE  AFTER  ARISING” 

I  also  agree  with  Professor  Briggs  in  saying  that  the  two  words 
“hereafter  arising”  ought  to  be  elimintaed  in  the  first  line  of  the  sec¬ 
ond  page  of  this  resolut  ion. 

That  would,  it  seems  to  me,  unfortunately  reduce  the  legal  disputes 
which  could  come  before  the  Court,  and  would  raise  a  difficult  ques¬ 
tion  of  just  when  the  dispute  arose.  Thank  you. 

The  Chairman.  Thank  you  very  much,  sir,  Dr.  Wright.  That  is  a 
very  helpful  statement  to  the  committee.  I  appreciate  your  taking 
the  trouble  to  come  here  and  give  us  the  benefit  of  your  wide  knowl¬ 
edge  on  the  subject. 

(The  prepared  statement  of  Dr.  Wright  follows :) 

Statement  by  Quincy  Wright,  University  of  Virginia 

Should  the  United  States  accept  the  compulsory  jurisdiction  of  the  Interna¬ 
tional  Court  of  Justice  without  the  reservations  concerning  domestic  jurisdic¬ 
tion  and  multilateral  treaties  Included  in  the  declaration  of  August  1046?  I 
think  it  should  because  1  think  (1)  it  is  in  the  interest  of  the  United  States 
to  strengthen  the  rule  of  law  in  international  relations,  (2)  acceptance  of  the 
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compulsory  Jurisdiction  of  the  Court  by  the  United  States  without  reservation 
would  contribute  much  to  this  objective,  and  (8)  such  acceptance  would  not 
impair  any  important  interest  of  the  United  States.  (4)  The  appropriate  pro¬ 
cedure  to  accomplish  thin  result  would  be  for  the  United  States  to  make  u  new 
declaration  accepting  the  optional  clause  without  reservations  except  in  regard 
to  agreements  for  submitting  a  dispute  to  another  tribunal.  Let  us  consider 
these  four  joints. 

L  It  has  long  been  recognized  that  while  dictatorships  can  live  by  force  de¬ 
mocracies  have  to  live  by  law.  This  is  even  more  true  in  international  than  Jn 
domestic  relations.  The  functioning  of  democracy  implies  the  achievement 
of  consensus  among  large  numbers  of  people  in  the  formulation  of  policies,  and 
this  requires  time.  Without  a  rule  of  law  maintaining  stability,  preventing  sub¬ 
version  or  violence,  and  giving  assurance  against  sudden,  unpredictable  change 
initiated  by  minorities  or  even  by  majorities,  sufficient  time  is  certain  to  be 
lacking. 

In  international  relations  the  Ineptness  of  the  democracies,  faced  by  tin*  rapid 
maneuvers  of  Hitler  and  the  other  members  of  the  Axis,  led  to  a  situation  in 
which  the  democracies  10  times  more  jwwerful  than  the  Axis  In  1004  were 
struggling  for  their  lives  in  1940.  Similarly  the  overwhelming  relative  power 
of  the  democracies  after  World  War  II  has  in  a  decade  deteriorated  to  a 
situation  in  which  the  Communist  dictatorships  control  a  larger  population,  com¬ 
mand  equality  or  even  superiority  in  weapons  and  technical  education,  enjoy 
a  superior  reputation  for  devotion  to  peace  among  many  of  the  nonalined  peoples 
of  the  world,  and  manifest  greater  assurance  of  the  political  and  economic  cap¬ 
ability  of  their  system.  Other  illustrations  could  be  found  in  history. 

Democracy  has  many  advantages,  It  respects  human  liberty,  and,  if  peace 
can  be  assured  by  virtue  of  the  protection  of  geographical  barriers  or  the 
rule  of  law,  it  can  advance  in  prosperity,  social  welfare,  and  the  arts  more 
rapidly  than  other  forms  of  society.  But  in  a  jungle  world  in  which  every 
state  is  subject  to  immediate  attack  from  anywhere  in  the  world,  and  security 
depends  on  adequate  deterrent  or  striking  power,  democracy  is  under  grave  dis¬ 
advantages.  Where  such  situations  have  arisen  in  smaller  areas  in  the  past, 
democracies  have  not  survived.  The  Athenian  democracy  succumbed  to  Philip 
of  Macedon  in  spite  of  the  oratory  of  Demosthenes,  the  Roman  Republic  to 
Caesar  and  Augustus  in  spite  of  Brutus  and  Cassius,  and  today  many  of  the 
newly  formed  democracies  in  Asia  and  Africa  are  submitting  to  military  dic¬ 
tatorships  to  provide  greater  security  from  aggression. 

That  eminent  statesman  101  ilm  Root,  Secretary  of  War,  Secretary  of  States 
and  Member  of  the  Senate,  agreed  with  Alexis  de  Tocqueville  that  democracies 
were  inferior  to  autocrats  in  the  conduct  of  foreign  affairs,  but  he  said :  "The 
prevalence  of  democracy  throughout  the  world  makes  inevitable  a  change  in 
the  conduct  of  foreign  affairs.  Such  affairs  when  conducted  by  democratic 
governments  must  necessarily  be  marked  by  the  absence  of  those  undertakings 
and  designs,  and  those  measures  combined  with  secrecy,  prosecuted  with  per¬ 
severance,  for  which  De  Tocqueville  declares  democracies  to  be  unfit/’  Instead, 
he  said,  if  democracies  are  to  survive  they  must  combine  to  build  a  regime  of 
law.  This  may  sound  utopian,  but  it  is  less  so  today  that  it  was  when  Root 
made  this  comment  in  1917,  or  when  President  Wilson  said  to  the  same  effect 
at  about  the  same  time :  "The  world  must  be  made  safe  for  democracy.”  Today 
we  have  the  United  Nations,  and  the  International  Court  of  Justice  as  institu¬ 
tional  foundations  on  which  to  build,  as  well  as  the  centuries-old  tradition  of 
applying  Internationa!  law  in  diplomacy  and  arbitration,  imperfect  as  that  ap¬ 
plication  has  often  been.  American  Presidents  have  expressed  allegiance  to 
international  law  since  the  time  of  Washington,  and  the  Continental  Congress 
expressed  that  allegiance  even  earlier  in  numerous  resolutions.  Now  that 
geography  no  longer  provides  a  shield  behind  which  our  democracy  and  others 
can  develop,  the  establishment  of  the  rule  of  law  in  international  relations  is 
more  necessary  than  ever  before. 

This  has  been  recognized  recently  by  President  Eisenhower,  Vice  President 
Nixon,  Attorney  General  Rogers,  a  committee  of  the  American  Bar  Association, 
and  numerous  private  organizations,  such  as  the  American  Society  of  Inter¬ 
national  Law,  and  the  Commission  To  Study  the  Organisation  of  Peace. 

II.  There  seems  to  be  a  wide  consensus  that  the  United  States  has  a  major 
national  interest  in  strengthening  the  rule  of  law  in  international  relations,  but 
will  unreserved  acceptance  of  the  compulsory  jurisdiction  of  the  International 
Court  of  Justice  contribute  to  that  end?  The  officials  and  orgahizatione  to  which 
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I  have  referred  believe  it  will.  The  committee  of  the  AmoHcun  Bar  Association 
on  world  peace  through  law  in  its  meeting  of  August  24,  tORD,  achieved  “a 
consensus  that  the  unilateral  determination  clause  of  this  [Oonnally]  reserva¬ 
tion  should  he  eliminated.  As  one  of  the  greatest  users  of  the  rule  of  law 
nationally,  the  United  Suites  must  prove  that  we  trust  the  rule  of  law  interna¬ 
tionally.  S  licit  led  d  hr  ship  on  our  part  is  essential/’  The  American  Society  of 
International  Law  at  its  annual  meeting  on  May  2,  1051),  recorded  “the  sense  of 
the  meeting  that  the  members  warmly  associated  themselves  with  the  recom¬ 
mendations  of  the  committee  jon  study  of  legal  problems  of  the  United  Nations] 
that  the  United  States  withdraw  its  reservations  to  the  aeceptunce  of  the  optional 
clause  of  the  statute  of  the  International  Court  of  Justice.” 

The  Institute  of  international  Law,  which  1ms  functioned  for  nearly  a  century 
among  the  leading  international  jurists  of  the  world,  at  Its  meeting  at  Neuclmtel, 
Switzerland,  in  September  11)51),  expressing  its  conviction  that  “the  maintenance 
of  justice  by  submission  to  law  through  acceptance  of  recourse  to  international 
courts  and  arbitral  tribunals  is  an  essential  complement  to  the  renunciation 
of  recourse  to  force  in  international  relations,”  and  “considering  that  more 
general  acceptance  of  compulsory  jurisdiction  would  he  an  important  contribu¬ 
tion  to  respect  for  law,”  resolved  that  “It  is  of  the  highest  importance  that  en¬ 
gagements  to  accept  the  jurisdiction  of  the  International  Court  of  Justice  under¬ 
taken  by  states  should  be  effective  in  character  and  should  not;  he  illusory,” 
and  “it  is  highly  desirable  that  states,  having  excluded  from  their  acceptance 
of  the  compulsory  jurisdiction  of  the  International  Court  of  Justice  in  virtue 
of  article  paragraph  2,  of  the  statute  of  the  Court,  matters  which  arc  essen¬ 
tially  within  their  domestic  jurisdiction  as  determined  by  their  own  government, 
or  having  made  similar  reservations,  should  withdraw  such  reservations,  having 
regard  to  the  judgments  given  and  opinions  expressed  in  the  Norwegian  Loan 
and  Intcrlumdel  cases  and  to  the  risk  to  which  they  expose  themselves  that 
other  states  may  evoke  such  reservations  against  them.” 

It  is  to  he  noted  that  in  the  cases  referred  to,  live  judges  of  the  Court  held 
that  a  reservation  of  the  kind  made  by  the  United  States  was  contrary  to  the 
explicit  provision  of  the  Court  statute,  giving  the  Court  itself  competence  to 
decide  on  disputes  concerning  its  jurisdiction.  Two  of  these  judges  (Lauter- 
pneht,  British;  Spender,  Australian)  held  that  a  state  that  had  made  such  a 
reservation  was  not  a  party  to  the  optional  clause  at  all,  and  three  (Klaestad, 
Norwegian;  Armnnd  Ugon,  Uruguayan;  Guerrero,  Salvadorean)  held  that  while 
such  a  reservation  was  null  and  void,  the  state  that  lmd  made  it;  was  bound  by 
other  portions  of  its  declaration.  A  final  decision  on  this  point  was  not  neces¬ 
sary  because  in  both  cases  the  Court  held  it  lacked  jurisdiction  on  other  grounds. 

The  Oonnally  reservation  is  vicious,  not  only  because  it  is  contrary  to  the 
statute  and  makes  acceptance  of  compulsory  jurisdiction  wholely  or  largely 
illusory,  and  thus  opens  the  United  States  to  the  charge  of  insincerity  and 
hypocrisy,  but  also  because  it  has  been  followed  by  other  countries  and  has  thus 
tended  to  destroy  the  compulsory  jurisdiction  of  the  Court.  Of  3t>  states  that 
have  made  declarations  under  the  optional  clause  0  have  made  this  reservation. 
The  point  should  be  emphasized  that  its  reciprocal  application  means  that  this 
reservation  not  only  prevents  a  state  which  has  made  it  from  being  sued,  but  also 
prevents  that  state  from  suing  other  states,  even  though  they  have  accepted 
compulsory  jurisdiction  without  reservation. 

I  do  not  suggest  that  universal  acceptance  of  the  compulsory  jurisdiction  of 
the  Court  by  the  United  States  will  establish  the  rule  of  law  in  international 
relations.  Many  other  things  are  necessary  to  that  end,  including  a  reduction 
of  international  tensions,  and  depolarization  of  power  in  the  world  making  pos¬ 
sible  a  stabilization  of  the  power  equilibrium;  strengthening  of  the  United  Na¬ 
tions  so  that  collective  security  can  function  and  political  disputes  can  more 
easily  be  settled  by  negotiation  and  conciliation;  development  of  international 
law  itself  so  that  it  will  command  greater  confidence,  especially  among  the 
states  of  non-Western  civilization,  which  have  in  the  past  contributed  little  to 
its  development;  and  the  elaboration  of  the  international  judicial  system  by 
regional  courts  of  easy  access.  The  task  of  creating  an  effective  rule  of  law 
in  the  world  will  require  the  collaboration  of  statesmen,  jurists,  international 
organizations,  and  leaders  of  opinion  over  a  long  period  of  time,  but  in  this  task 
the  United  States  should  be  in  a  position  to  assume  leadership.  It  cannot  do 
that  until  it  has  manifested  its  own  confidence  in  international  law  and  the 
International  Court  of  Justice  by  accepting  compulsory  jurisdiction  without 
reservations. 
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The  essence  of  the  rule  of  law  is,  on  one  hand,  a  body  of  rules  and  principles 
which  are  clear  and  easily  accessible,  reflect  justice  when  applied,  and  sanctioned 
by  the  express  or  tacit  consent  of  governments,  and  on  the  other  hand,  courts 
composed  of  judges  learned  in  the  law  and  generally  believed  to  be  impartial, 
and  with  jurisdiction  over  all  disputes  in  which  a  legal  claim  is  advanced.  In 
many  disputes  one  or  both  parties  make  demands  on  political,  economic,  social, 
or  other  nonlegai  grounds.  Such  disputes  cannot  be  settled  by  courts  applying 
law.  But  the  competence  of  courts  to  settle  legal  aspects  of  such  controversies 
will  usually  contribute  to  the  settlement  of  nonlegai  claims  by  negotiation,  medi¬ 
ation,  or  conciliation.  Until  legal  rights  are  established,  it  is  difficult  for 
diplomacy  to  function. 

III.  It  has  been  suggested,  however,  that  the  United  States  may  be  unable  to 
protect  its  vital  interests  if  it  subjects  Itself  to  international  adjudication.  The 
Issue  is:  How  much  confidence  do  we  have  in  the  Court  and  the  law?  A  study 
of  the  way  in  which  the  judges  of  the  Court  are  selected  and  the  way  in  which 
the  Court  has  functioned  in  the  cases  before  it  ought,  in  my  opinion,  to  inspire 
confidence. 

The  reservations,  in  its  present  declaration,  give  the  United  States  the  right  to 
deprive  the  Court  of  jurisdiction  by  asserting  that  an  issue  is  within  the  domestic 
jurisdiction  of  the  United  States.  Furthermore,  if  the  interpretation  or  applica¬ 
tion  of  a  multilateral  treaty  to  which  the  United  States  is  a  party  is  at  issue  in 
a  dispute  between  any  states  parties  to  that  treaty,  the  United  States  may  deprive 
the  Court  of  jurisdiction  by  refusing  its  consent  to  the  jurisdiction,  unless  all 
parties  to  the  treaty,  which  may  he  affected  by  the  decision  are  parties  to  the 
case.  I  present  this  interpretation  with  hesitation  because  this  reservation  is 
extremely  ambiguous  and  it  seems  doubtful  whether  the  Court  would,  in  fact,  tol¬ 
erate  a  claim  of  the  United  States  to  veto  its  competence  to  interpret  a  multilat¬ 
eral  treaty  in  a  dispute  between  other  states.  It  must  be  observed  that,  apart 
from  any  reservations,  the  Court  is  obliged  by  international  law  not  to  give  judg¬ 
ment  on  any  matter  within  the  domestic  jurisdiction  of  a  litigant  that  is  on  a 
matter  on  which  the  litigant’s  discretion  is  not  limited  by  any  obligation  of  inter¬ 
national  law  or  treaty.  The  statute  of  the  Court,  however,  explicitly  gives  the 
Court  itself  the  authority  to  decide  whether  the  matter  is  actually  within  the 
domestic  jurisdiction  of  the  litigant  making  such  claim  (art.  30,  par.  0).  I  do 
not  believe  there  is  any  real  risk  in  accepting  this  competence  which  the  Court 
has  exercised  satisfactorily  in  cases  before  it  and  which  the  United  States  in 
fact  accepted  in  principle  when  it  ratified  the  United  Nations  Charter  with  the 
attached  statute  of  the  Court.  It  is  also  worth  observing  that  the  Charter  pro¬ 
vides  that  “legal  disputes  should  as  a  general  rule  be  referred  by  the  parties” 
to  the  Court  in  accordance  with  the  statute  (art.  30,  par.  3),  and  that  the  statute 
implies  that  reservations  to  declarations  accepting  compulsory  jurisdiction 
should  be  confined  to  condition  of  reciprocity  or  the  duration  of-acceptance  (art. 
36,  par.  3).  This  implication,  however,  has  been  frequently  ignored  in  practice. 

As  to  the  reservation  concerning  multilateral  treaties,  it  must  be  recalled 
that  a  decision  of  the  Court  binds  only  the  parties  before  it  and  in  that  par¬ 
ticular  dispute  (art.  59).  Such  a  decision  is  res  adjudicata,  but  not  stare  decisis. 
For  practical  and  psychological  reasons,  however,  a  judgment  of  the  Court  un¬ 
doubtedly  has  influence  as  a  precedent  and  is  recognized  in  the  statute  as  a  “sulh 
sidiary”  source  of  law  (art.  38,  par.  Id).  The  statute  permits  any  party  to  a 
multilateral  treaty  under  consideration  to  intervene  in  the  litigation  (art.  63) 
but  if  it  does  not  do  .so,  it  is  not  bound  by  the  decision  and  is  free  to  present 
its  own  view  of  the  meaning  of  the  treaty  in  a  subsequent  case.  In  any  case,  the 
claim  to  veto  the  Court’s  jurisdiction  in  a  case  between  two  other  states  con¬ 
cerning  the  meaning  of  a  general  treaty  can  only  be  described  as  unreasonable. 
Litigants  before  the  Court  should  be  free,  without  interference  by  other  states, 
to  utilize  in  their  arguments  all  sources  of  international  law  described  in  the 
statute  of  the  Court — treaties,  custom,  general  principles  of  law,  and,  as  sub¬ 
sidiary  sources,  the  opinions  of  jurists  and  judges  (art.  38,  par.  1).  Further¬ 
more,  multilateral  treaties  are  becoming  Increasingly  important  as  international 
law  is  codified  by  such  instruments  illustrated  by  the  recent  agreements  on  the 
regime  of  the  high  seas.  The  Court  is  the  natural  agency  to  interpret  them,  and 
its  jurisdiction  to  do  so  should  not  he  hampered. 

XV  It  is  believed  that  rather  than  amending  the  present  declaration,  the 
United  States  should  withdraw  it  and  present  a  new  declaration  without  crip¬ 
pling  reservations.  This  has  been  the  usual  practice  when  states  have  wished  to 
modify  reservations  as  they  have  in  many  instances.  France,  for  example,  made 
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a  new  declaration  eliminating  its  reservation  like  the  Germany  reservation 
after  this  reservation  had  been  used  against  it  in  the  latter’s  suit  against  Nor¬ 
way  on  a  matter  involving  the  gold  clause  in  Norwegian  bonds  sold  in  France. 
This  procedure  would  avoid  difficulties  as  to  when  a  new  declaration  goes  into 
force,  and  would  give  dramatic  evidence  that  the  United  States  intended  to  as¬ 
sert  a  new  leadership  in  developing  the  world  rule  of  law. 

While  it  is  believed  that  the  second  and  third  reservations  in  tbe  present 
American  declaration  should  be  entirely  eliminated  in  a  new  declaration,  the  llmfc 
reservation,  permitting  utilization  of  other  tribunals  competent  to  deal  with 
a  case  by  virtue  of  an  agreement,  Is  not  objectionable.  Such  a  reservation  is 
usual  and  it  may  sometimes  bo  convenient  to  utilize  a  tribunal  established  by 
regional  or  bilateral  agreement. 

The  Chairman.  Go  ergo  Montgomery,  Jr,,  of  the  American  Coali¬ 
tion  of  Patriotic  Societies. 

Mr.  Montgomery,  we  welcome  you  to  the  committee.  Do  you  have 
a  summary  of  your  statement? 

STATEMENT  OF  GEORGE  S.  MONTGOMERY,  JR.,  THE  AMERICAN 
COALITION  OF  PATRIOTIC  SOCIETIES 

Mr,  Montgomery.  I  have  filed  a  statement,  Mr.  Chairman, 

Mr.  Chairman,  You  have  filed  a  statement? 

Mr.  Montgomery.  A  statement  has  been  tiled,  I  think,  as  required 
by  your  group. 

My  name  is  George  S.  Montgomery,  Jr.,  of  New  York  City,  ail 
attorney. 

As  stated^  X  have  filed  a  statement  on  behalf  of  the  American  Coali¬ 
tion  of  Patriotic  Societies. 

This  is  an  organization  of  117  different  units  with  membership 
throughout  the  country. 

Since  filing  this  statement  I  have  been  requested  by  Gen.  Bonner 
Fellers,  who  is  the  executive  director  of  For  America,  to  add  to  my 
statement  the  expression  of  this  organization  of  its  opposition  to  the 
Humphrey  resolution. 

For  America,  incidentally,  is  a  quaint  old-fashioned  one,  devoted 
to  the  ideals  inherent  in  its  title,  “For  America.”  It  has  been  par¬ 
ticularly  active  in  the  past  session  of  Congress  through  the  forma¬ 
tion  of  a  citizens’  foreign  aid  committee.  This  commit  fee,  you  may 
be  aware,  Mr.  Chairman,  has  been  influential  in  obtaining  a  reduc¬ 
tion  from  the  over  $4  billion  requested  for  foreign  aid  by  over  $1 
billion.  X  hope  that  that  represents  a  good  achievement,  in  your 
opinion. 

These  gentlemen  in  For  America  and  in  the  citizens’  foreign  aid 
committee  are  devoted  to  the  solvency  of  the  United  States. 

They  are  also  devoted  to  the  sovereignty  of  the  United  States,  and 
they  believe  that  the  proposal  of  Senator  Humphrey  basically  involves 
the  sovereignty  of  the  United  States. 

OBLITERATION  OF  DEMARCATION  BETWEEN  INTERNATIONAL  AND  DOMESTIC 

MATTERS 

The  Humphrey  resolution  may  be  regarded  in  one  or  two  lights. 
Separated  from  each  other  as  alpha  from  omega,  as  Dan  from  Beer- 
sheba,  stalling  with  alpha,  this  proposal  is  introduced  by  many  well- 
wishing  internationalists  who  are  marching  behind  an  emblem  of 
world  peace  through  world  law,  an  estimable  objective. 
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In  their  opinion,  as  expressed,  they  believe  that  the  elimination  of 
the  Cormally  reservation  is  limited  in  its  efi'ects  to  a  field  purely  inter¬ 
national.  * 

They  believe,  and  some  of  them,  I  think,  sincerely,  that  this  field 
still  represents  a  demarcation,  reliable  and  detectable,  between  inter¬ 
national  matters  and  domestic  matters. 

To  them  this  proposal  is  no  more  important  than  the  proposal  to 
form  the  Court  of  Permanent  Arbitration  in  1907. 

The  charter  members  of  the  Alpha  Society,  as  I  call  it,  of  course, 
are  the  White  House,  the  Attorney  General,  and,  I  gather,  the  Secre¬ 
tary  of  State,  and,  of  course,  Senator  Humphrey,  because  they  are  still 
making  double  poster  beds - 

The  Chairman,  I  do  not  think  you  should  leave  out  the  Vice  Presi¬ 
dent.  He  has  also  expressed  himself  in  favor  of  this. 

Mr.  Montgomery.  Mr.  Chairman,  it  is  now  4  o’clock  on  January  26. 
If  you  know  where  the  Vice  President  of  the  United  States  stands  on 
that  issue  I  would  like  to  be  informed. 

Now  whether  he  has  come  in  the  front  door  or  the  side  door  or  the 
back  door  of  the  Alpha  Fraternity  House,  I  do  not  know.  If  you  can 
tell  me  I  would  be  completely  obliged. 

If  I  may  go  to  the  other  end  of  the  spectrum  and  group  myself 
with  the  Omega  Society,  this  society  has  had  few  members  until  the 
recent  decade. 

I  will  say  that  the  members  of  the  Omega  Society  can  stand  just  as 
firmly  for  the  objective  of  world  peace  through  means  of  achieving  it 
honorably  and  effectively  as  the  internationalists. 

I  will  say  that  in  the  minds  of  the  Society  of  Omega  this  is  not 
exclusively  an  international  question. 

We  lielieve  that  the  line  of  demarcation,  as  revealed  in  the  history 
of  the  past  dozen  years,  has  been  virtually  completely  obliterated, 
certainly  from  the  point  of  view  of  placing  American  affairs  at  the, 
mercies  of  a  world  court  of  15  members,  only  1  of  whom  can  be  an 
American,  2  of  whom  are  already  from  Iron  Curtain  countries,  the 
Soviet  Union  and  Poland,  and  the  most  recent  appointment  is  from 
the  Republic  of  Panama,  and,  if  you  think  we  will  get  unbiased  treat¬ 
ment  when  the  subject  of  the  Panama  Canal  comes  up,  you  are  more 
optimistic  than  I  am.  .  ,  , 

The  fact  is,  however,  that  the  membership  of  the  Court  can  include  . 
any  number  of  Iron  Curtain  countries.  There  is  no  limit. 

The  makeup  of  the  World  Court  consists  of  only  a  small  minority  # 
of  so-called  common  law  countries.  ... 

Jurists,  and  there  is  no  assurance  that  they  will  be  jurists,  from  ^ 
other  countries  anywhere  in  the  world  may  be  of  any  caliber,  approved 
by  the  respective  appointors. 

Now  in  view  of  this  fear  that  the  line  of  demarcation  has  been  oblit¬ 
erated,  Mr.  Chairman,  these  citizens  are  terrified. 

I  would  say  that  events  of  the  past  12  years  should  be  studied  by 
your  committee  and  by  the  Senate  very  carefully  before  you  arrive 
at  a  decision  on  the  Humphrey  resolution. 

You  will  find  nothing  about  the  history  of  the  12  years  m  any 
report  submitted  to  you  by  the  American  Bar  Association  unless  a 
new  one  has  been  made  since  last  week. 
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SPEECHES  MADE  BV  VICE  PRESIDENT  NIXON 

The  Chairman.  Mr.  Montgonuwy,  for  the  record,  Vice  President 
Nixon  in  an  address  on  April  of  last  year  at  the  Academy  of  Politi¬ 
cal  Science — 1  will  not  read  it  all— refers  to  the  fact  that  the  Presi¬ 
dent  indicated  in  his  state  of  the  Union  message  reexamining  our 
posit  ion  with  regard  to* the  Court.  The  Vico  President  said : 

To  remedy  thin  situation  the  administration  will  shortly  submit  to  the  Con¬ 
gress  recommendations  for  modifying  this  reservation.  It  is  our  hope  that  by 
our  taking  the  initiative  In  this  way  other  countries  may  he  ners'uuded  to 
accept  and  agree  to  a  wider  Jurisdiction  of  the  International  Court. 

I  think  the  reasonable  interpretation  of  his  statement  would  be 
that  he  supports  this  resolution. 

Mr.  Montgomery.  I  would  agree  with  you,  Mr.  Chairman,  had  it 
not  been  for  events  that  followed  upon  that  statement  which  included, 
among  other  things,  a  letter  from  Charles  Rhyne,  former  president 
of  the  bar  association,  to  Frank  Holman,  also  a  former  president  of 
the  American  Bar  Association,  in  which  Mr.  Holman  was  informed 
that  the  Vice  President  did  not  say  anything  like  that  in  that  speech. 
Incidentally— 

The  Chairman.  Go  ahead.  You  may  proceed  with  your  own  state¬ 
ment .  We  will  not  argue  about  that.  That  is  his  public  statement  as 
supplied  to  the  committee.  I  was  not  there,  I  mi^ht  say.  I  cannot 
personally  say  that  he  said  that  or  testify  that  he  said  that. 

Mr.  Montgomery.  Well,  we  are  on  the  subject,  I  would  like  to  make 
this  statement, 

Frank  Holman  1ms  prepared  and  has  mailed  from  Seattle  a  state¬ 
ment  on  this  subject  which  should  have  reached  you  today. 

I  want  to  say  on  his  behalf  that  if  it  has  not  reached  you,  I  urge  you 
if  it  comes  in  fate,  to  admit  it  into  the  record  because,  in  my  opinion,  it 

♦  represents  one  of  the  most  complete  refutations  of  the  glib  assurances 
you  will  receive  from  some  of  the  members  of  the  American  Bar  As¬ 
sociation  to  the  effect  that  the  American  Bar  Association  stands  fully 
behind  t  he  Humphrey  resolution. 

I  think  that  that  statement  unqualifiably  is  distorted  and  mislead¬ 
ing,  and  I  think  that  Frank  Holman's  statement  will  be  one  of  the 
most  important  in  your  record. 

-  On  the  question  of  the  Vice  President,  sir,  I  would  like  to  quote 
to  you - 

♦  The  Chairman.  I  do  not  wish  to  make  an  issue  of  it.  I  was  just 
quot  ing  that.  As  I  say,  I  am  not  prepared  to  assert  on  my  own  knowl¬ 
edge  that  he  made  it.  I  only  quoted  that  from  the  statement. 

Mr.  Montgomery.  I  was  in  hopes  you  could  clear  up  some  doubt 
we  had  on  the  subject.  Of  course,  T  think  Vice  Presidents  are  more 
important  now  than  in  the  days  of  Mr.  Wintergreon,  but  to  the  extent 
that  he  is  important,  let  me  follow  by  a  quotation  from  a  speeclx  of  the 
Vice  President  on  October  5  in  Chicago : 

If  we  rule  out — 
said  the  Vice  President — 

as  we  have  and  should  the  use  of  force  of  threats  of  force  as  a  means  of  settling 
differences  where  negotiations  will  reach  an  impasse  the  sole  alternative  is  the 
establishment  of  the  rule  of  law  in  international  affairs. 

There  are  some  who  suggest  that  the  only  answer  is  that  nations  should  agree 
to  submit  all  their  disagreements  to  some  new,  all-powerful  world  tribunal 
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This  is  the  Vice  President  of  the  United  States. 

llowovur  well  Intentloned  such  proposals  may  he,  they  are  completely  unrealistic 
in  the  present  world  context.  As  the  distinguished  Washington  correspondent 
of  the  New  York  Times,  Mr.  Arthur  Krock  said  to  me  recently,  “Great  powers 
will  submit  details  to  arbitration  but  never  their  basic  interests.*’ 

If  you  can  tell  me  in  5  minutes  after  I  where  the  Vice  President 
stands,  I  am  still  listening. 

The  Chairman.  As  I  say,  1  do  not  expect  to  undertake  that  assign¬ 
ment  either  this  time  or  in  the  near  future.  The  Vice  President  can 
speak  for  himself. 

Mr.  Montgomery.  I  hope  he  will. 

CRITICISM  OF  PRESENT  ADMINISTRATION 

Mr.  Chairman,  returning  to  the  philosophy  of  the  Omega  Society, 
when  the  White  House  and  Attorney  General  and  State  Department 
recommend  a  vital  step  in  international  affairs,  such  as  enhancing 
the  powers  of  this  World  Court,  I  think  that  the  citizens,  certainly 
the  Senators,  should  take  a  look  at  the  record  from  which  this  recom¬ 
mendation  comes. 

X  might  say,  if  you  will  agree  with  me,  that  I  am  entitled  to  feel 
that  this  is  a  vital  issue,  and  that  there  is  no  reason  why  I  should 
hold  any  punches  in  my  comments  on  the  present  administration. 

I  regard  the  fact  that  the  Carribean  Sea  has  beam  turned  into  a 
Communist  lake,  that  Russian  submarines  have  been  permitted  to  sur¬ 
face  t  o  assist  the  Communist -directed  revolution  in  Cuba,  as  indica¬ 
tive,  without  innumerable  other  instances,  of  failure  and  surrender 
throughout  the  world  under  this  administration,  as  indicating  no  con¬ 
fidence  in  any  recommendations  emanating  from  the  White  House, 
the  Attorney  General  or  the  Secretary  of  State. 

The  Chairman.  Well,  that  is  a  very  strong  statement,  Mr.  Mont¬ 
gomery. 

ADOPTION  OF  CONN  ALLY  AMENDMENT 

Mr.  Montgomery.  I  intended  it  be  strong.  I  want' to  go  back  to 
the  formation  of  the  Omega  Society,  it  occurred  in  1940.  It  was 
formed  on  the  floor  of  the  U.S.  Senate.  It  was  formed  by  a  Senator 
named  Tom  Connally  who,  with  50  of  his  colleagues,  with  only  12  in 
opposition,  recommended  the  insertion  of  six  words  in  the  submission 
of  the  "United  States  to  the  jurisdiction  of  the  World  Court.  And 
when  1  look  back  I  see  the  peaceful  conditions  which  faced  the  Senate 
at  that  lime,  when  there  was  no  hint  that  one  of  the  chief  architects 
of  the  United  Nations  charter  and  the  Statute  of  the  International 
Court  of  Justice,  was  working  not  for  the  United  States- -4 reason  is 
such  a  nasty  word— and  when,  as  in  later  years,  it  has  appeared  that 
the  phraseology  that  appeared  in  this  Charter  and  in  the  Statute  as 
to  the  protection  of  domestic  sovereignty  from  any  impingement  t  ime 
after  tune  was  shown  to  be  false  and  illusory,  at  that  time.  And  the 
reports  that  you  will  get  from  the  American  Bar  Association  are  ac¬ 
curate,  the  House  of  Delegates  of  the  American  Bar  Association  in 
1947  recommended  the  repeal  of  the  Connally  reservation.  That  was 
about  13  years  ago,  and  certain  members  of  that  great  organization, 
the  American  Bar  Association,  which  was  once  great — it  will  be  great 
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again  in  spite  of  its  present  leadership— you  will  be  told  that  that  is 
still  the  opinion  of  the  American  Bar  Association. 

I  repeat  again,  please  read  Frank  Holman’s  statement  before  you 
close  your  mind  to  thftt* 

DISAPPEARANCE  OF  DISTINCTION  HETWEEN  DOMESTIC  AN1)  FOREIGN 
'  AFFAIRS 

One  more  point,  Mr.  Chairman,  which  stems  from  the  year  1950, 
and  1  hope  that  every  witness  who  comes  here  in  opposition  to  the 
Humphrey  resolution  will  repeat  this  in  his  statement. 

I  have  in  my  hands  a  pamphlet  that  is  called  “Our  Foreign  Policy.” 
It  is  issued  by  the  Department  of  State  and  was  issued  in  1950,  and 
it  has  a  foreword  by  the  then  President  of  the  United  States,  whom 
you  will  remember- - 

The  Chairman.  Mr.  Montgomery,  I  just  put  that  in  the  record  a 
moment  ago.  It  is  all  right  to  refer  to  it.  What  did  you  wish  to  say 
about  it  ?  We  do  not  want  to  put  it  in  again.  I  put  that  statement  in. 

Mr.  Montgomery.  Tlie  first  sentence  of  this  pamphlet  from  the 
Department  of  State  reads : 

There  ip  no  longer  any  real  distinction  between  “domestic0  and  “foreign0 
affairs. 

My  purpose  of  putting  that  again  in  the  record,  Mr.  Chairman,  is 
this:  an  effort  is  being  made  to  dismiss  those  words  as  irrelevant  and 
as  not  meaning  what  they  appear  to  be. 

We  are  not  deciding  whether  you  or  I  or  the  Senate  or  the  United 
States  believe  that  those  words  are  meaningful  or  not.  We  are  decid¬ 
ing  what  these  words  will  mean  to  50  members  of  the  World  Court, 
and  I  ask  you  whether  there  will  be  any  better  evidence  before  that 
Court  of  the  disappearance  of  a  distinction  between  domestic  end 
foreign  affairs  than  the  statement  of  the  State  Department  which, 
until  it  was  challenged  this  morning,  has  gone  unattracted  for  10 
years. 

Now,  I  believe  that  the  events  of  the  last  decade  are  such  as  to  give 
meaning  to  that  term. 

I  believe  that  the  State  Department  meant  that,  and  I  believe  that 
the  World  Court  justices  will  believe  that,  and  in  order  to — one  last 
illustration. 

Let  me  point  out  two  incidents  in  the  careers  of  two  20th  century 
Presidents. 

Take  the  first  10  years  of  the  century,  there  was  a  civilian  natural¬ 
ized  citizen  in  the  hands  of  criminal  elements  abroad. 

Theodore  Roosevelt  sent  that  famous  message : 

“We  want  Perdicaris  alive  or  liaizuli  dead.” 

The  President  at  that  time  was  ready  to  move  every  weapon  of  the 
Army,  Navy,  and  the  Marine  Corps  to  protect  one  single  civilian 
citizen. 

Come  to  the  situation  50  years  later,  and  observe  the  current  oc¬ 
currences  in  the  fifties.  American  civilians  and  American  soldiers 
have  been  molested,  murdered  by  criminal  elements  abroad.  With 
what  consequences? 

In  some  instances  not  even  polite  notes  of  protest.  In  others  an 
appeal  to  the  United  Nations  Organization  for  help. 


INTERNATIONAL  COURT  OF  JUSTICE 


123 


In  one  instance,  a  shameful  one,  when  an  American  boy  was  killed 
over  in  Japan  by  Soviet  planes,  wo  sued  for  money  damages  and, 
of  course,  the  Soviets,  with  a  tissue  of  lies,  had  our  petition  thrown 
out,  and  nothing  more  has  been  done  about  it. 

Now,  I  ask,  Mr.  Chairman,  if  the  fate  of  the  American  soldier  has 
ceased  to  he  a  matter  of  domestic  concern  to  the  United  States,  then 
what  in  the  world  remains  within  our  domestic  jurisdiction? 

You  have  seen  in  front  of  the  While  House  mothers  of  missing  boys 
in  Korea  inquiring  for  their  welfare  and  whereabouts  of  their  sons, 
turned  away  from  the  White  House  and  directed  to  go  to  the  United 
Nations  for  information  and  advice. 

ft  may  not  bo  irrelevant  to  recall  the  brutal  treatment  that  these 
American  mothers  received  at  the  gates  of  the  United  Nations. 

Now,  I  repeat:  what  assurance  can  we  have  then  if  these  matters 
become  international  that  immigration,  tariffs,  certainly  the  Panama 
Canal,  tell  me  what  assurance  can  the  American  citizen  have  that  this 
World  Court  will  not  have  a  field  day  with  any  matter  that  affects  the 
American  citizen  no  matter  how  we  believe  ourselves — and  there  is  no 
appeal  and  this  Court  does  not  have  to  write  opinions,  and  it  is  not 
ruled  by  a  constitution,  and  it  contains  now  enemies  of  this  country, 
potentially  hostile  in  every  way. 

I  regard  this  proposal,  Mr.  Chairman,  as  the  greatest  example  of 
suicidal  folly  that  has  ever  been  brought  up  in  Washington  and  I  beg 
you  not  to  let  the  American  people  into  this  trap. 

The  On  airman.  Thank  you  very  much,  Mr.  Montgomery. 

[Applause.]  # 

I  would  caution  the  audience  that  you  are  guests  here  and  that  this 
is  not  a  show,  and  T  will  request  you  not  to  display  your  approval  or 
disapproval.  We  did  not  come  here  for  entertainment.  This  is  a 
serious  hearing. 

(The  prepared  statement  of  Mr.  Montgomery  follows:) 

Statement  of  George  8.  Montgomery,  Jr.,  on  Behalf  of  the  American  Coali¬ 
tion  of  Patriotic  Societies,  Washington,  IXG, 

My  name  is  George  8.  Montgomery,  Jr.,  an  attorney  admitted  to  the  bar  of 
the  State  of  New  York  in  1024.  I  have  been  practicing  law  in  New  York  City 
since  admission  to  the  bar,  and  am  a  member  of  the  New  York  County  Lawyers 
Association,  the  New  York  State  Bar  Association,  and  the  American  Bar  Associa¬ 
tion.  I  am  submitting  this  statement  at  the  request  of  the  American  Coalition 
of  Patriotic  Societies.  The  American  Coalition  is  a  patriotic  organization  com¬ 
posed  of  11 T  cooperating  societies.  It  was  founded  in  1921)  by  a  committee  headed 
by  the  late  John  B.  Trevor  of  New  York  City.  Mr.  Milton  M.  Lory  of  Sioux 
City,  Iowa,  is  the  present  president.  Membership  in  the  cooperating  societies 
of  the  coalition  extends  to  every  State  in  the  Union. 

While  I  am  submitting  this  statement  on  behalf  of  the  coalition,  the  particular 
material  presented  is  of  my  own  preparation  and  has  not  been  reviewed  by 
the  executive  committee  of  the  coalition.  For  one  reason,  the  extraordinarily 
brief  notice  afforded  by  the  chairman  of  the  committee  as  to  the  time  of  the 
hearings  and  the  completely  inadequate  period  for  the  hearings  would  prevent 
any  satisfactory  review  prior  to  submission. 

In  this  connection,  I  should  like  to  urge  the  committee  to  refrain  from  closihg 
off  the  opportunity  for  other  American  citizens  and  organizations  to  appear  and 
express  their  views.  The  matter  of  eliminating  the  Connally  reservation  is  one 
of  such  major  significance,  so  vital  to  the  American  Nation,  as  to  warrant  an 
extension  of  hearings  so  long  ap  any  interested  and  informed  citizen  wishes  to 
he  heard. 

I  have  one  instance  particularly  in  mind,  in  the  case  of  a  former  president 
of  the  American  Baf  Association,  Frank  E.  Holman,  whose  schedule  does  not 
51053 — 00 - 0 
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permit  him  to  reach  Washington  on  January  27,  but  who  has  prepared  a  state¬ 
ment  of  issues  with  a  historical  background  reaching  to  10-15  which  I  believe 
will  be  regarded  as  a  basic  document  for  the  U.S.  Senate,  particularly  in  its  dis¬ 
closure  of  the  events  that  led  Mr.  Holman  to  reverse  his  approval  of  the  elimina¬ 
tion  ot  the  Connally  reservation  in  1047  to  a  firm  support  of  the  reservation  to¬ 
day.  I  believe  that  without  Mr.  Holman’s  statement,  any  accurate  appraisal 
of  the  position  of  the  American  Bar  Association  today  is  impossible  and  I  trust 
that  not  only  will  Mr.  Holman’s  statement  be  received  but  that  he  be  given  an 
opportunity  to  appear  before  this  committee  sometime  during  the  month  of 
February. 

The  statement  that  I  am  submitting,  while  dealing  generally  with  the  subject 
of  the  Connally  reservation,  is  also  aimed  particularly  at  presenting  material 
which  I  think  Is  essential  for  all  Senators  to  have  before  them  before  giving 
final  judgment  on  certain  reports  emanating  from  the  American  Bar  Association, 

STATEMENT  CONCERNING  THE  WORLD  COURT  AND  THE  CONNALLY  RESERVATION 
IN  CONNECTION  WITH  SENATE  RESOLUTION  04 

During  the  year  1900  much  will  be  heard  of  the  famous  six  words  of  Senator 
Tom  Connally.  Just  six  words — “as  determined  by  the  United  States” — hut 
they  made  a  world  of  difference  when  in  1940  the  Senate  accepted  them  and 
in  recognizing  the  jurisdiction  of  the  newly  created  United  Nations  World  Court 
expressly  excluded  from  its  power  “disputes  with  regard  to  matters  which  are 
essentially  within  the  domestic  jurisdiction  of  the  United  States  as  determined 
by  the  United  States.”  Now,  15  years  later,  incalculably  powerful  forces  are 
determined  to  undo  and  cast  aside  the  handiwork  of  Senator  Connally,  and  thus 
to  vest  in  this  World  Court  the  power  to  determine  finally,  above  all  possibility 
of  appeal,  the  extent  of  its  own  jurisdiction  over  any  matters  brought  before 
it  from  any  source  involving  American  interests. 

The  potential  consequences  of  this  step  for  the  American  citizen,  in  my  opinion, 
dwarf  the  significance  of  any  action  ever  taken  by  the  American  Nation  in  world 
affairs,  not  even  excluding  our  entry  into  the  United  Nations. 

Every  citizen,  in  any  event,  should  be  vitally  concerned  in  properly  weighing 
the  pros  and  cons  of  the  proposal  to  repeal  the  Connally  reservation.  He  must 
recognize  that  if  a  majority  of  a  quorum  of  the  15  individuals  composing  the 
World  Court,  or  in  certain  instances,  if  2  out  of  a  panel  of  8  of  such  individuals 
decide  to  assume  jurisdiction,  there  is  no  power  on  earth  to  compel  a  reversal  or 
even  a  review,  however  specious  or  silent  may  be  the  reasoning  of  the  judges, 
and  even  if  every  one  of  179  million  American  citizens  find  the  judgment  unwar¬ 
ranted  and  abhorrent. 

In  order  to  grasp  the  full  import  of  the  elimination  of  the  Connally  reserva¬ 
tion,  the  alert  citizen  should  seek  the  answers  to  two  preliminary  questions, 
first,  who  will  be  the  judges  and  second,  what  will  they  judge? 

THE  WORLD  COURT  JUDGES 

All  of  the  members  of  the  United  Nations  are  ipso  facto  parties  to  the  statute 
creating  the  Court  and  the  representatives  of  each  are  eligible  for  membership 
on  the  Court.  The  election  of  judges  is  made  by  an  absolute  majority  of  the 
Security  Council  and  the  General  Assembly  of  the  United  Nations.  Judges  hold 
office  for  9  years  and  may  be  reelected.  Only  one  judge  may  be  elected  from 
any  member  country.  The  United  States  now  has  one  member.  The  Iron 
Curtain  countries  now  have  two  members,  those  from  the  U.S.S.R.  and  from 
Poland.  There  is  no  limit  to  the  number  of  judges  which  may  come  from  the 
Iron  Curtain  countries  other  than  the  number  of  judges  on  the  Court  and  the 
number  of  Iron  Curtain  countries.  If  Red  Communist  China  is  admitted  to  the 
United  Nations,  its  representation  on  the  World  Court  would  almost  certainly 
follow  expeditiously.  For  those  exponents  of  membership  who  volubly  insist 
that  600  million  Chinese  cannot  be  ignored  by  the  United  Nations,  would  be 
equally  voluble  for  representation  on  the  World  Court  for  a  people  represent¬ 
ing  25  percent  of  the  world’s  population.  A  somewhat  different  logic  would  be 
advanced  on  behalf  of,  say,  Ghana.  So  far  as  the  influence  of  the  United  States 
is  concerned,  the  recent  ignominious  failure  to  obtain  a  seat  for  its  friend 
Turkey  as  opposed  to  Poland  on  the  Security  Council  is  not  reassuring. 

The  present  membership  of  the  Court  is  as  follows :  Norway,  Pakistan,  France, 
United  States  of  America,  Poland,  United  Arab  Republic,  Uruguay,  U.S.S.R., 
United  Kingdom,  Argentina,  Mexico,  Nationalist  China,  Greece,  Australia,  and 
Panama. 
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While  it  is  futile  to  try  to  forecast  the  formation  of  the  World  Court  country 
by  country  in  the  future,  it  may  not  be  idle  speculation  to  suggest  to  the  inquir¬ 
ing  citizen  that  he  judge  the  possibilities  and  probabilities  of  the  Court  including 
at  all  times  individuals  possessing  the  following  quaiiiications : 

A.  A  type  of  judge  devoted  to  the  highest  principles  of  jurisprudence,  incor¬ 
ruptible,  above  all  improper  influence  of  any  nature.  His  decisions  will  always 
be  those  of  a  jurist  not  a  legislator. 

B.  A  type  of  judge,  well  intentioned  and  conscientious  as  a  man,  but  capable 
of  being  influenced,  by  the  consequences  of  any  decision,  into  entering  the 
field  of  legislation  if  he  feels  strict  adherence  to  the  law  will  have  unfortunate 
results. 

C.  A  type  of  judge  who  is  not  his  own  master ;  bound  to  follow  in  some  or  all 
fields,  outside  forces  to  whom  he  is  in  some  manner  beholden. 

It  should  be  difficult  to  convince  the  American  citizen  who  has  recently  ob¬ 
served  all  of  these  three  tyi>es  of  judges  on  certain  American  courts,  that  these 
same  types  will  not  also  be  found  in  the  World  Court.  As  to  the  proportion  of 
each  type  to  be  expected,  who  could  possibly  speak  with  assurance? 

However,  I  hope  no  one  will  try  to  pretend  that  at  the  present  time  there  are 
not  at  least  two  grade  C  Judges  on  the  Court.  Whatever  may  be  the  personal 
qualifications  of  representatives  of  the  Iron  Curtain  countries,  it  is  conceivable 
that  they  could  decide  against  the  vital  interests  and  advantages  of  the  Kremlin 
In  any  issue  of  importance.  Surely  we  cannot  expect  these  Judges  to  defect 
to  the  free  world,  which  would  he  the  only  sale  way  in  which  they  could  protect 
themselves  from  reprisals  were  they  to  attempt  independence.  I  believe  that 
the  words  of  the  late  Secretary  of  State,  John  Foster  Dulles,  in  one  of  the  last 
public  addresses  before  his  death  present  a  real  warning  to  Americans  interested 
in  this  inquiry.  Speaking  before  the  New  York  State  Bar  Association  on 
January  31,  1950,  Mr,  Dulles  drew  a  sharp  line  between  the  ideals  of  the  Ameri¬ 
can  Nation  striving  for  a  rule  of  law  in  the  world  and  the  Iron  Curtain  countries 
exemplifying  the  rule  of  force.  Ironically  this  same  speech  was  referred  to 
me  by  a  State  Department  representative  as  evidencing  the  late  Secretary's 
approval  of  the  elimination  of  the  Connally  reservation.  As  a  matter  of  fact, 
Mr.  Dulles'  description  of  the  sort  of  international  court  to  which  America  might 
adhere  was  so  divergent  from  the  present  World  Court  as  to  demonstrate  that  he 
could  not  possibly  have  favored  enlarging  the  power  of  this  Court,  at  least 
without  significant  revamping. 

WHAT  IS  TO  BE  JUDGED 

The  repeal  of  the  Connally  reservation  will  throw  into  the  hands  of  the  World 
Court  Justices  the  question  as  to  what  matters  are  essentially  within  the  do¬ 
mestic  jurisdiction  of  the  United  States,  and  outside  their  own,  and  what 
matters  are  essentially  foreign  or  international  in  nature  and  proper  subjects 
for  tbeir  adjudication.  However  well  defined  this  distinction  between  domestic 
and  foreign  affairs  may  be  in  the  mind  of  the  citizen,  he  must  not  forget  that 
his  own  judgment  is  quite  irrelevant  and  ineffective  should  the  World  Court 
Judges  entertain  u  contrary  view.  And  it  will  be  a  matter  of  grave  peril  to  the 
citizen  if  he  fails  to  appreciate  that  the  World  Court  Judges  will  be  interpreting 
the  terms  '‘domestic”  and  “foreign”  in  the  light  of  conditions  of  1900  and 
beyond.  The  significance  of  submission  of  American  affairs  to  a  World  Court 
under  current  conditions  must  not  be  approached  as  if  this  were  1907,  1920,  or 
even  1946.  Certain  developments  have  come  to  light  in  the  last  decade  which 
in  the  opinion  of  some  of  the  recognized  authorities  in  the  American  Bar  have 
effectively  removed  the  issue  of  expanding  the  World  Court's  powers  from  the 
exclusively  international  field  and  have  rendered  the  issue  one  of  involving  a 
revolutionary  reformation  of  our  entire  constitutional  system  and  a  surrender 
of  sovereignty.  Space  does  not  permit  an  adequate  exploration  of  these  develop¬ 
ments  but  I  wish  to  highlight  what  would  appear  to  be  the  most  significant  and 
decisive. 

THE  STATE  DEPARTMENT  DECLARATION  OF  5  950 

In  the  spring  of  1951,  one  of  the  most  distinguished  members  of  the  Ameri¬ 
can  Bar  Association  was  paying  a  visit  to  the  State  Department  in  Washington. 
During  this  visit  he  encountered  a  pamphlet  which  had  apparently  been  pub¬ 
lished  by  the  State  Department  for  wide  distribution.  The  opening  sentence  of 
this  publication  engaged  his  attention :  “There  is  no  longer  any  real  distinction 
between  ‘domestic'  and  ‘foreign'  affairs.”  This  astounding  pronouncement  can 
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be  found  in  Department  of  State  Publication  3972— General  Foreign  Policy 
Series  20,  September  1950. 

Alfred  J.  Sehweppe  is  probably  the  first  member  of  the  association  to  en¬ 
counter  and  observe  the  significance  of  the  State  Department  declaration  of 
September  1950,  Its  effect  on  Mr,  Schweppe  and  such  other  prominent  members 
as  Frank  Holman,  president  of  the  association  in  1948,  has  beam  made  known  to 
monitors  of  the  bar.  In  the  case  of  these  two  members  their  judgment  of  the 
Connally  reservation,  which  had  been  expressed  In  the  years  1947  and  1948,  was 
completely  revised  and  reversed.  Perhaps  it  would  be  more  accurate  to  state 
that  Mr.  Schweppe  and  Mr.  Holman,  as  a  result  of  tine  State  Department  declara¬ 
tion  and  similar  occurrences,  became  aware  of  the  concealed  plan  harbored  by 
certain  internationalists  and  thus  realized  that  the  issues  presented  to  the  house 
of  delegates  prior  to  1950,  had  been  distorted  and  misrepresented. 

Now  in  1900  let  the  inquiring  citizen  read  the  State  Department  pronounce¬ 
ment  and  satisfy  himself  as  to  whether  it  will  not  be  taken  literally  by  the  15 
judges  on  the  World  Court  whether  they  be  grade  A,  grade  B,  or  grade  C.  Cer¬ 
tainty  the  authority  of  the  American  State  Department  could  not  be  surpassed 
as  determinative  of  what  matters  are  domestic  and  foreign  in  the  judgment  of 
the  World  Court, 

With  a  view  to  arriving  at  the  actual  significance  of  these  words,  I  communi¬ 
cated  with  the  State  Department  in  the  spring  of  1959  with  the  following  result. 
The  Department  declined  to  deny  that  a  literal  construction  should  be  put  upon 
these  words  but  in  an  obvious  attempt  to  straddle  this  question  referred  me  to 
testimony  given  by  the  late  Secretary  of  State,  John  Foster  Dulles,  before  a 
Senate  committee  on  April  6,  1953.  On  that  date  the  subcommittee  of  the 
Senate  Judiciary  Committee  was  conducting  hearings  on  the  so-called  Bricker 
amendment.  A  short  while  prior  to  these  hearings  and  also  prior  to  the  time  that 
Mr.  Dulles  became  Secretary  of  State,  he  had  publicly  declared  that  the  treaty¬ 
making  power  was  “an  extraordinary  power,  liable  to  abuse.  Treaties  make 
international  law,  and  also  they  make  domestic  law/’  He  had  also  stated  that 
the  treatymaking  power  could  cut  through  the  Constitution.  During  his  long 
examination  by  the  Senators,  Mr.  Dulles  shocked  his  oldest  friends  by  an 
attempted  reversal  of  his  earlier  emphatic  statements.  It  was  quite  obvious 
that  he  was  acting  under  rigid  instructions  from  the  White  House  to  defeat  the 
Bricker  amendment  at  any  costs,  even  that  of  self-respect.  For  any  representative 
of  the  State  Department  to  refer  to  this  occasion,  constituting  one  of  the  unfor¬ 
tunate  blights  oil  the  career  of  a  devoted  American,  is  incomprehensible.  It 
merely  confirms  the  fact  that  whatever  the  meaning  of  the  words  published  in 
1950,  no  official  retraction  has  ever  been  made  on  behalf  of  the  State  Department, 
Furthermore,  the  internationalists,  whose  influence  became  so  pronounced  in  the 
State  Department  from  1933  on  and  still  continues,  could  not  bring  themselves 
to  retract  their  words  of  victory  of  September  1950. 

Should  the  citizen  feel  that  this  official  statement  of  1950  is  so  extreme  as  to 
require  something  less  than  a  literal  construction,  let  him  consider  some  changes 
in  the  domestic  scene  which  have  occurred  since  the  opening  of  the  20th  century. 
Let  us  consider  the  conduct  of  two  20th  century  Presidents  of  the  United  States. 

During  the  first  decade  of  the  century  an  American  naturalized  citizen,  a 
civilian,  was  in  danger  of  harm  at  the  bands  of  criminals  abroad.  The  then 
President,  Theodore  Roosevelt,  dispatched  the  now  famous  message,  “We  want 
Perdicaris  alive  or  Raizuii  dead.”  The  fate  of  this  citizen  was  a  matter  of  such 
domestic  concern  as  to  warrant  the  dispatch  to  his  aid  of  every  available  element 
of  the  Armed  Forces  of  the  Nation. 

During  the  1950’s  criminal  elements  abroad  on  occasions  too  frequent  to  enu¬ 
merate  insulted,  molested,  seized,  incarcerated,  and  brutally  murdered  American 
citizens,  both  civilian  and  military.  What  have  been  the  consequences  of  such 
violations  of  the  rights  of  Americans  and  the  laws  of  humanity?  We  know 
that  on  one  occasion  when  an  unarmed  American  plane  with  American  boys 
mustered  into  service  under  the  Stars  and  Stripes  was  wantonly  shot  down  by 
the  planes  of  these  criminal  elements,  our  administration  resorted  to  the  manly 
refuge  of  instituting  suit  for  damages.  The  sordid  result  of  this  action,  which 
was  effectively  countered  by  affidavits  of  the  criminals  containing  a  tissue  of  lies, 
is  painful  to  recite.  It  is  even  more  painful  to  recall  that  on  another  occasion 
the  representative  of  an  international  organization,  teeming  with  enemies  and 
spies  and  bom  in  treason,  was  engaged  for  the  purpose  of  pleading  for  the  lives 
of  American  boys  held  in  criminal  captivity.  Even  more  debasing  was  the  spec¬ 
tacle  of  American  mothers  of  boys  missing  in  the  Korean  war  being  brusquely 
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turned  from  the  White  House  because  the  proper  place  for  inquiry  as  to  their 
sons  was  the  United  Nations.  It  may  not  be  irrelevant  to  mention  the  incredible 
brutality  which  these  mothers  encountered  at  the  gates  of  this  Infamous 
organization.  _ 

If  the  fate  of  American  citizens  and  soldiers  is  no  longer  a  matter  of  domes¬ 
tic  concern  for  the  American  Nation,  and  must  be  left  to  the  tender  mercies  of 
an  international  court  or  an  international  parliament,  who  can  describe  with  any 
assurance  what  possible  matter  remains  essentially  within  the  domestic  juris¬ 
diction  of  the  United  States?  In  the  light  of  the  history  of  the  current  decade, 
who  can  possibly  challenge  the  complete  accuracy  of  the  State  Department  pro¬ 
nouncement  that  “There  is  no  longer  any  real  distinction  between  ‘domestic  and 


‘foreign’  affairs”?  , 

An  American  President  who  behaved  in  the  first  decade  of  this  century  in 
the  manner  of  the  current  Chief  Executive  would  certainly  have  been  impeached 
out  of  hand.  What  would  happen  if  a  President  Theodore  Roosevelt  were  in 
the  White  House  today?  Of  two  things  we  can  be  sure:  first,  that  there  would 
be  a  radical  change  in  the  character  of  certain  international  guests  recently 
imposed  upon  the  American  people,  and  second,  that  a  Vice  President  of  the 
United  States  would  not  be  spit  upon  with  immunity  no  matter  what  spot  on 


the  globe  he  chose  to  visit. 

The  present  Vice  President,  leading  contender  for  the  Presidency  this  year, 
has  recently  revealed  the  tremendous  change  in  the  climate  in  which  the  issue 
of  “domestic”  and  “foreign”  must  be  determined.  On  October  5,  1959,  in  a 
speech  at  the  opening  of  the  new  law  buildings  of  the  University  of  Chicago, 
after  referring  repeatedly,  in  a  friendly  conversational  manner  to  the  on©  man 
above  all  others  responsible  for  the  unbelievably  humilating  experience  which 
he  and  his  family  suffered  in  a  neighboring  Republic,  this  Vice  President  stated : 
“I  know  that  so-called  patriotism  and  competitive  spirit  became  somewhat  out 
of  fashion  in  recent  years  as  a  result  of  too  much  emphasis  on  these  normally 
admirable  virtues  in  times  past.” 

In  these  few  words  can  be  detected  the  far-reaching  ambition  of  the  inter¬ 
nationalist  forces  which  are  sufficiently  powerful  to  place  in  the  mouths  of  our 
American  leaders  such  words  of  denunciation  of  qualities  and  traits  heretofore 
cherished  by  the  American  people.  This  ambition  spells  the  doom  of  jwitriotism 
and  nationalism.  It  spells  the  submergence  of  the  identity  of  the  American  Na¬ 
tion  and  of  a  once  great  American  people  into  the  international  sea  where  in¬ 
dividuality  and  distinction  will  cease  to  be  even  echoes  of  the  past. 

“There  is  no  longer  any  real  distinction  between  ‘domestic’  and  ‘foreign’  af¬ 
fairs/’  savs  the  State  Department.  And  the  history  of  the  present  decade  will 
certainly  confirm  this  statement  for  the  benefit  of  the  World  Court  judges.  And 
the  State  Department  has  never  retracted  this  pronouncement.  Any  attempt 
now  to  avoid  the  impact  of  these  words,  whether  it  be  through  interpretation, 
retraction,  or  repudiation,  obviously  will  come  too  late  to  influence  the  World 
Court.  If  the  internationalists  prevail  upon  the  State  Department  to  take  action 
toward  this  end  during  the  debate  on  the  Counally  reservation,  it  will  be  so 
obviously  a  ruse  to  hoodwink  American  Senators  as  to  stultify  the  State  De¬ 
partment  and  leave  the  World  Court  judges  (and  the  world)  unimpressed. 


THE  REPORT  OF  THE  SECTION  OF  INTERNATIONAL  AND  COMPARATIVE  LAW, 

AUGUST  1950 

In  August  1959,  the  report  on  the  “Self-Judging  Aspect  of  the  United  States 
Domestic  Jurisdiction  Reservation  With  Respect  to  the  International  Court  of 
Justice,”  prepared  by  a  special  committee  of  the  section,  was  submitted  to  and 
approved  by  both  the  council  of  the  section  and  by  the  section  itself.  I  received 
a  copy  of  this  report  in  November.  Upon  reading  through  the  report  I  arrived 
at  some  astounding  conclusions  which  I  will  outline  here. 


I.  HISTORICAL  DEFECTS  IN  THE  REPORT 

The  special  committee  had  been  directed  by  the  section’s  council  “to  study 
thoroughly  the  Connally  reservation  to  the  U.S.  declaration  accepting  the  com¬ 
pulsory  jurisdiction  of  the  International  Court  of  Justice,  its  effect  in  practice, 
and  the  pros  and  eons  as  to  whether  or  not  an  attempt  should  be  made  to  have 
it  withdrawn.”  ,  ,  . 

Pursuant  to  these  instructions,  the  special  committee  prepared  and  submits  in 
its  report  an  account  of  events  leading  up  to  the  formation  of  the  United  Nations 
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International  Court  of  Justice  and  to  the  U.8.  declaration  accepting  the 
compulsory  jurisdiction  of  this  Court.  This  material  is  carefully  prepared  and 
constitutes  a  valuable  contribution  to  this  field  of  history  , 

The  principles  Involved  in  the  determination  of  the  moaning  “within  the  domes¬ 
tic  jurisdiction”  are  properly  presented.  The  special  committee  is  careful  to 
point  out  that  this  meaning  is  subject  to  change.  Such  changes  may  be  effected 
by  action  of  any  state.  A  state  may  “cut  down  the  range  of  matters  within  its 
domestic  jurisdiction”  by  treaty  action.  Again,  “a  state  may  consent  to  the 
creation  of  a  new  rule  of  customary  international  law,  and  thus  assume  addi¬ 
tional  obligation  under  international  law,  by  acquiescence—Umt  is,  by  falling  to 
protest  against  the  assertion  by  other  states  that  that  rule  exists.” 

The  special  committee  having  thus  revealed  the  power  of  a  state  to  broaden 
the  international  field  and  out  down  the  domestic  field  by  action  which  may  even 
be  that  of  negative  acquiescence,  it  would  be  supposed  that  the  momentous 
declaration  of  the  State  Department  of  the  United  States  in  1050,  representing 
positive  action  In  this  field,  would  he  of  vital  interest. 

And  yet  nowhere  in  the  report  can  be  found  the  slightest  reference  to  this 
action. 

The  reader  is  not  favored  with  any  comments  on  the  extraordinary  develop¬ 
ment  of  the  international  Ideology  which,  since  1048,  as  described  above,  has 
beset  tho  United  States  to  the  great  satisfaction  of  the  one-worlders  and  to  the 
horror  of  the  old-fashioned  “isolationists.” 

Let  me  repeat  that  what  significance,  if  any,  the  special  committee  may  have 
attributed  to  this  1050  declaration  or  what  any  of  the  170  million  Americans  may 
personally  think  of  it,  is  not  the  important  point  The  importance  of  this 
decla ration  rests  in  the  probable  reaction  of  the  15  individuals  sitting  on  the 
World  Court  and  determining  the  extent  of  their  jurisdiction  over  American 
affairs.  The  concealment  of  this  pronouncement  of  the  State  Department  and 
similar  occurrences  of  the  present  decade  from  the  readers  of  the  section  report 
savors  of  historical  chicanery. 

IT.  OTHER  CONSEQUENCES  OF  THE  ZEAL  OF  THE  INTERNATIONALISTS 

In  its  anxiety  to  eliminate  the  Connolly  reservation  and  to  propel  the  United 
States  into  the  unrestricted  powers  of  this  World  Court,  the  special  committee 
has,  in  several  instances,  violated  the  high  standards  of  conduct  applicable  to 
members  of  the  American  Bar  Association, 

L  The  self-serving  term  “self- judging” 

The  bias  of  the  special  committee  is  e\ident  in  the  very  first  word  of  the  title 
of  its  report  The  use  of  the  term  “self-judging”  represents  cheap  semantics  at 
its  worst.  It  is  demonstrably  an  unwarranted  distortion  of  facts.  The  United 
States  was  under  no  obligation  to  submit  any  controverles  to  the  World  Court 
When  it:  chose  to  submit  some  controversies  but  not  others  it  was  entirely  proper 
to  define,  in  any  manner  it  chose,  the  extent  of  such  submission.  The  declaration 
that  it  would  not  submit  any  controversies  judged  by  it  to  be  within  the  domestic 
jurisdiction  of  the  United  States  was  an  honest,  forthright  statement  Subse¬ 
quent  events  have  demonstrated  to  many  thoughtful  Americans,  whatever  their 
sentiments  may  have  been  at  the  time,  that  the  reservation  was  prophetically 
wise.  The  judgment  of  the  United  States  that  a  controversy  lies  within  its  own 
domestic  jurisdiction  cannot  be  regarded  as  a  judgment  in  its  own  favor  in  a 
case  actually  being  litigated,  which  is  the  implication  the  special  committee 
wishes  to  convey. 

Immigration ,  tariffs,  and  the  Panama  Canal 

Being  aware  of  the  concern  of  American  Senators  and  other  citizens  with  the 
danger  of  foreign  supervision  of  these  three  matters,  the  special  committee  seeks 
to  allay  such  fears.  Its  efforts  to  this  end  are  amusing  since  it  is  torn  between 
the  necessity  of  temporarily  lulling  the  American  Senate  into  a  sense  of  security 
as  to  the  one  domestic  nature  of  these  matters,  on  the  one  hand,  and  its  basic 
internationalist  ideology,  on  the  other.  Consequently  statements  of  the  special 
committee  in  each  of  these  instances  are  halfhearted  and  unconvincing.  In  fact 
they  harbor  an  invitation,  poorly  concealed,  to  the  World  Court  at  some  future 
date  to  assume  jurisdiction  over  any  or  all  of  these  vital  issues.  With  the 
introduction  of  the  State  Department  declaration  however,  the  tactics  of  the 
special  committee  reveal  themselves  as  startlingly  sinister. 

a .  Immigration,— Conceding  that  “the  matter  is  not  one  of  solely  domestic 
concern”  the  special  committee  states  that  “nevertheless,  international  law  con- 
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tains  no  rules  for  the  regulation  of  a  State’s  ini  migration  policy.  The  imposition 
of  restrictions  on  immigration  is  an  ancient  practice  of  states.”  Again  “In  the 
present  state  of  international  law,  and  apart  from  any  restriction  which  might 
he  self-imposed  by  treaty,  matters  of  immigration  are  thus  quite  clearly  within 
the  domestic  jurisdiction  of  the  host  state,  and  we  know  of  no  responsible 
authority  on  which  the  Court  could  base  a  holding  to  the  contrary.” 

No  responsible  authority  V  Only  that  of  the  State  Department  of  the  United 
States  of  America. 

Furthermore  certain  statements  emanating  from  United  Nations  sources  con¬ 
cerning  the  worldwide  significance  of  immigration  problems  may  be  found  quite 
useful  for  the  World  Court. 

Any  American  citizen  who  fails  to  sense  the  danger  of  an  influx  of  tens  of 
millions  of  immigrants  following  the  repeal  of  the  Connolly  reservation  had  better 
pinch  himself  awake.  It  would  he  well  for  him  to  adjust  himself  to  the  mentality 
of  the  One-Worlders  who  ask  “Why  should  Americans  he  permitted  the  exclusive 
luxury  of  the  vast,  fertile  acreage  of  the  American  Continent  when  hundreds 
of  millions  elsewhere  in  the  world  are  huddled  together  in  starving  masses? 
Does  not  international  justice  demand  an  even  sharing?” 

The  world’s  concern  with  a  possible  “population  explosion”  has  become  so  in¬ 
sistent  as  to  make  It  a  factor  in  the  coming  American  presidential  election.  One 
reads  daily  of  the  fact  that  three  new  babies  are  horn  every  second  and  we  are 
asked  “if  all  they  face  is  grinding  poverty  will  not  their  fury  shake  the  world?” 
What  a  temptation,  what  a  challenge,  what  an  opportunity  for  the  grade  B  Judge 
to  write  his  name  in  history  by  saving  the  peace  of  the  world  with  a  stroke  of  the 
pen.  Merely  admit  50  million  or  100  million  immigrants  into  the  opulent  Amer¬ 
ican  countryside.  Surely  if  the  American  people  wish  to  destroy  this  last  hope 
for  the  starving  millions  of  the  world  by  submerging  themselves  in  a  tidal  wave 
of  humanity,  they  should  do  it  on  their  own  volition  and  constitutionally,  not 
because  some  alien  judge  commands  them. 

b,  Tariffs, — The  special  committee  states  that  “So  far  as  we  are  advised  no 
state  has  claimed  that  customary  international  law  restricts  the  imposition  by 
any  state  of  tariffs  or  ot  her  trade  harriers,  nor  has  any  international  tribunal  sug¬ 
gested  the  existence  of  such  legal  restrictions.  American  tariffs  should  therefore, 
he  regarded  by  the  Court  as  within  the  domestic  jurisdiction  of  the  United 
States.” 

That  Is  the  opinion  of  the  special  committee.  Contra,  the  State  Department 
of  the  United  States  of  America. 

o.  Panama  Canal — The  special  committee  concedes,  that  “it  may  he  argued” 
that  the  United  States  has  granted  certain  rights  with  respect  to  the  Panama 
Canal  to  the  world  generally.  There  seems  to  be  some  doubt  as  to  whether  the 
domestic  rights  of  the  United  States  include  the  right  to  protect  Itself  in  time 
of  war.  This  reasoning  is  based  primarily  on  the  existence  of  the  Ilny-Paunce- 
fort  Treaty  with  Great  Britain  coupled  with  the  principle  of  dedication  to  the 
use  of  the  whole  world.  When  to  this  treaty  and  to  this  principle  is  added  the 
weight  of  the  State  Department  declaration  of  1050,  the  case  for  the  unham¬ 
pered  jurisdiction  of  the  World  Court  over  the  Panama  Canal  is  more  than  even 
on  Alger  Hiss  could  expect. 

Any  American  citizen  who  believes  that  the  Oonnally  reservation  can  he  elim¬ 
inated  without  kissing  goodbye  to  further  American  control  of  the  Panama 
Canal,  had  best  0}>en  his  eyes  to  realities  and  look  into  the  minds  of  the  one- 
world  planners  before  succumbing  to  their  blandishments, 

S.  The  integrity  of  the  World  Court 

The  special  committee  devotes  a  substantial  part  of  its  report  to  establishing 
the  integrity  of  the  Court  and  its  members.  The  declaration  of  the  State  De¬ 
partment  of  1050  renders  this  issue  quite  irrelevant  insofar  as  the  Connally  res¬ 
ervation  is  concerned.  The  reaction  of  the  World  Court  justices  to  this  decla¬ 
ration  will  not  be  determined  by  their  integrity  or  lack  of  integrity.  In  fact,  * 
how  could  we  exi>ect  the  most  learned  and  sincere  of  judges  to  appraise  the 
significance  of  the  State  Department  declaration  at  anything  below  its  face 
value?  The  judge  possessing  the  highest  qualifications  and  character  could 
hardly  be  expected,  because  of  such  qualifications  and  character  to  challenge 
the  validity  of  an  official  statement  of  the  American  Government  unretracted 
for  a  whole  decade,  because  of  any  consideration  of  opposing  popular  opinion  or 
contrary  understanding  on  the  part  of  the  American  public.  Such  a  judge  must 
be  expected  to  recognize  the  great  victory  of  American  internationalists  which 
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reached  its  apparent  peak  in  1050  and  from  which,  as  I  have  indicated,  any  offi¬ 
cial  attempt  to  retreat  may  well  be  regarded  as  futile  and  ineffective. 

The  probability  therefore,  that  any  World  Court,  even  if  composed  exclusively 
of  grade  A  type  judges,  would  assume  jurisdiction  over  cherished  American  do¬ 
mestic  affairs  following  repeal  of  the  Coimally  reservation  is  obvious.  And  when 
we  face  realities  concerning  this  World  Court  for  which  the  special  committee 
is  attempting  to  drum  up  business  the  danger  becomes  ominous.  For  this  World 
Court  is  already  partially  hostile  to  the  United  States  and  potentially  com¬ 
pletely  so.  To  add  further  to  the  irony  of  this  situation,  the  Iron  Curtain  coim-  * 
tries  have  not  submitted  themselves  to  the  jurisdiction  of  the  Court.  Thus  the 
judges  from  the  Iron  Curtain  countries  are  empowered  to  adjudicate  issues  in¬ 
volving  the  United  States  and  other  nations  without  any  danger  of  setting  prece¬ 
dents  applicable  to  their  own  countries. 

It  may  be  thought  that  as  long  as  internationalists  are  in  the  saddle  in  Wash¬ 
ington  following  the  achievement  of  1950  there  is  little  difference  between  their 
judgment  and  that  of  the  World  Court  as  to  the  meaning  of  “within  the  do¬ 
mestic  jurisdiction/’  And  the  fact  is  that  were  we  mature  in  our  appraisal  of 
the  existing  international  scene,  created  by  the  one- world  victory,  we  would 
withdraw  from  this  World  Court  overnight.  As  long  as  we  continue  entrapped 
however,  it  is  infinitely  preferable  to  have  decisions  as,  to  domestic  jurisdiction 
made  by  our  own  representatives.  Their  actions  will  be  observable  by  the 
public  at  all  times  and  subject  to  direction  in  the  event  that  their  internationalist 
fervor  carries  them  too  far. 

It  is  interesting  to  observe  that  in  the  Interhandel  case  before  the  World  Court, 
while  the  matter  of  jurisdiction  was  decided  on  other  grounds,  the  American 
representative  did  not  have  the  temerity  to  follow  the  State  Department  decla¬ 
ration  of  1950. 

In  the  mind  of  an  old  fashioned  notionalist  or  “isolationist”  the  proposal  (a) 
to  eliminate  the  Connally  reservation  and  (6)  to  subject  the  United  States  to  the 
jurisdiction  of  this  World  Court  by  treaty  provision,  can  only  emanate  from 
some  sort  of  suicidal  folly  on  the  part  of  the  American  Nation. 

4*  An  easy  way  out 

The  special  committee  assures  the  American  Senators  and  other  citizens  that 
the  Connally  reservation  can  be  eliminated  without  any  permanent  serious 
results  because  there  are  ways  out  in  ease  the  going  proves  uncomfortable. 

a.  The  special  committee  states  that  “under  the  United  States  adherence  it 
may  now  at  any  time  terminate  its  entire  declaration  of  adherence,  including 
its  acceptance  of  jurisdiction  on  6  months’  notice.” 

This  is  an  astonishing  suggestion  coming  from  a  group  which  is  so  concerned 
with  high  principles  of  world  leadership  for  the  United  States.  If  these  prin¬ 
ciple^  are  such  as  to  now  impel  this  Nation  to  voluntarily  subject  itself  to  the 
♦  unhampered  powers  of  this  World  Court  how  can  it  ever,  consistent  with  these 
principles,  withdraw  from  its  commitment  to  the  world  no  matter  what  the 
provocation  ? 

ft.  The  special  committee  suggests  that  should  the  World  Court  engage  in  “an 
errant  incursion  into  domestic  affairs”  the  United  States  may  exercise  “the  veto 
power  when  the  case  went  before  the  Security  Council  for  enforcement.” 

I  have  difficulty  apprehending  the  full  significance  of  this  suggestion.  I  am 
compelled  to  accept  it  as  one  of  the  most  flagrant  instances  of  irresponsibility  on 
the  part  of  a  supposedly  sincere  group  of  American  lawyers  that  I  have  ever 
encountered.  I  trust  that  our  enemies  behind  the  Iron  Curtain  who  have 
resorted  to  the  veto  so  many  times  will  not  be  too  encouraged  by  this  incredible 
proposal  of  the  special  committee. 

It  illustrates,  of  course,  the  inexorable  fact  that  any  judgment  of  the  World 
Court  is  above  all  possibility  of  appeal.  To  counteract  this  grim  reality,  the 
special  committee  blandly  asserts  that  the  American  Nation  can  repudiate  its 
♦  obligations  whenever  they  are  distasteful  by  resort  to  the  veto  procedure  of  the 
United  Nations.  And  this  suggestion  is  made  in  the  face  of  the  creed  of  the 
internationalists  for  whom  the  World  Court,  will  of  course,  make  “world  law.” 

Let  the  American  Senators  and  other  citizens  face  the  fact  that  once  we  have 
eliminated  the  Connally  reservation  and  committed  ourselves  to  the  mercies  of 
this  World  Court  there  can  be  no  retreat  with  both  pence  and  honor. 
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III.  THKf  ROLE  OF  THE  AMERICAN  BAR  ASSOCIATION 

There  is  no  organization  in  the  United  States  which  will  have  greater  in¬ 
fluence  in  the  settlement  of  the  issue  concerning  the  Commlly  reservation,  with 
Congress  and  with  the  American  public,  than  the  American  Bar  Association. 
This  influence  should  bo  regarded  as  a  trust  to  be  managed  with  the  most  rigid 
adherence  to  principle.  No  matter  what  groups  in  the  association,  even  if  they 
represent;  a  majority  of  the  membership,  may  have  decided  on  this  issue  in  their 
own  minds,  certainly  they  owe  a  duty  to  anxious  Senators,  Congressmen,  and 
other  American  citizens  to  present  a  complete  and  fair  picture  of  ail  the  issues 
and  consequences  involved.  Whether  these  groups  believe  that  the  field  in¬ 
volves  merely  a  disposition  of  international' matters  as  traditionally  classified, 
certainly  there  is  sufficient  evidence  to  warrant  a  suspicion  that  the  issues  in¬ 
volved  may  include  a  complete  revamping  of  the  American  constitutional  system 
and  a  delegation  of  sovereignty  to  a  foreign  court  as  a  move  toward  a  one- 
world  government.  However  fanciful  such  fears  may  be,  no  member  of  the 
American  Bar  Association  should  claim  to  be  endowed  with  such  omniscience 
as  to  bid  his  fellow  citizens  to  dismiss  such  apprehension  without,  inquiry. 

The  record  of  the  American  Bar  Association  to  date,  as  1  view  it,  falls  far 
short  of  these  high  standards.  Let  me  count  the  ways. 

1.  The  report  of  the  section  of  international  and  comparative  law  of  August 
1959,  which  I  have  been  discussing,  was  prepared  by  a  special  committee  in¬ 
structed  “to  study  thoroughly  the  Connolly  reservation  to  the  U.S.  declaration 
accepting  the  compulsory  jurisdiction  of  the  International  Court  of  Justice,  its 
effects  and  practice,  and  the  pros  and  cons  as  to  whether  or  not  an  attempt 
should  be  made  to  ha  volt  withdrawn.’*  How  grievously  the  Report  fails  to  comply 
with  this  objective  J  leave  to  the  reader.  Let  me  point  out.  "that  this  is  pot  a 
question  of  a  difference  of  opinion  betweep  the  uiembers  of  the  special  committee 
and  the  chairman  on  the  one  hgn4,  and  such  members  of  the  kssociation  as 
Frank  Holmax^'  Alfred  Schweppe,  and  Clarence  Marion  on  the  otft$r.  Such  a 
difference  of  opinion  would  demand  (respect  as  being  held  in  good  faith.  Nor  is 
it  even  a  question  as  to  what  the  jmembe^p  of  the  special  committed  and  the 
chairman  of  the  section1, on  the  one  handb  apd  such  members  of  the  association 
as  Messrs.  Holman,  Schweppfe,  and  Manion  on  the  other,  believe  may  be  the  effect 
on  this  Wdrld  Court  of  the  Rtatp  Hepabt|nent  declaration  of  1950  and  similar 
events  of  the  past  decade.  For  ffob/memfoers  of 'the,  Special  committee  dud  the 
chairman  Jbf  the  section  to  belieVd  that  spsch  declaration  and  such  occurrences 
may  be  completely  ignored  in  Appfaisihg  possible  Action  by1  the  World,  Court 
stretches  my  credulity,  but"  It.  woiiid  foe  difficult!  to  charge  bad  faith.  How¬ 
ever,  when  we  come  to  the  real  point  which  is/  do  the  members  of  the  pneeial 
committee  and  the  chairman  of  the  sectioW  regard  their  appraisal  of  the5  World 
Court  justices,  in  the  jight  of  "the  State  .Department  declaration  and  offoer  oc¬ 
currences,  gs  so  dependable  and  infallible  as  to  Warrant’  the  withholding  from 
the  American  Senators  and  Congressmen  And  6ther  citizens  of  the  ^slightest 
reference  to  \this  declaration  and  other  similar  ^occurrences?  Correspondence 
that  I  have  had  with  the  chairman  of  the  section  reveals  that  this  withholding  is 
deliberate.  Thjs  position  passes  the  bounds  of  credulity.  I  am  incapable  of 
attributing  good  faith  to  any  group  of  members  of  the  association  who  are 
sufficiently  recklefes  to  play  the  part  of  God  when  the  fate  of  179  million  fellow 
citizens  is  in  such  jeopardy. 

#.  The  House  of  Delegate# 

The  special  committee,  iitl  the  year  1959,  asserts  unreservedly  that  the  House 
of  Delegates  favors  the  elimination  of  the  Connaliy  reservation.  This  assertion 
is  based  on  action  taken  prior  to  1950.  The  assertion  is  made  in  the  teeth  of 
strong  evidence  that  the  intervening  events,  including  the  State  Department 
declaration  of  1950,  may  have  created  a  condition  today  where  the  judgment 
of  the  House  of  Delegates  is  at  least  subject  to  conjecture.  It  is  unfair  and 
misleading  for  any  section,  committee  or  member  of  the  association  to  make 
such  a  sweeping  statement  concerning  the  position  of  the  House  of  Delegates 
without  qualification  based  on  intervening  history,  particularly  in  view  of  the 
forthright  and  impelling  messages  from  Frank  R  Holman,  president  of  the 
association  in  1048,  and  Messrs.  Schweppe  and  Manion. 

J.  The  Report  of  the  Committee  on  International  Law  Planning  for  I9$8 

When  the  special  committee  makes  reference  to  this  report  in  support  of  its 
own  position,  it  is  pulling  itself  up  by  its  bootstraps.  This  1958  Report  of 
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tho  Committee  on  International  Law  Planning  avoids  all  references  to  the  State 
Department  declaration  of  1050  and  similar  developments  of  the  last  decade  just 
as  carefully  as  the  special  committee  has  done  in  its  1050  report. 

4.  The  apeoial  committee  on  world  peace  through  law  and  its  regional  con - 
fercnce8  of  1059 

The  chairman  of  the  committee  on  world  peace  through  law  is  unquestionably 
sincerely  devoted  to  one  of  tho  highest  ideals  that  man  can  attain — world 
peace.  No  one  can  challenge  his  good  faith  when  ho  states  his  personal  belief 
that  the  repeal  of  tho  Connally  reservation  will  promote  this  high  ideal.  How¬ 
ever,  I  wish  to  suggest  that  In  his  zeal  he  has  shown  a  propensity  to  regard 
each  ally,  marching  with  him  toward  world  peace  through  law,  as  ipso  facto,  an 
enemy  of  the  Connally  reservation.  This  I  believe  is  demonstrably  unwar¬ 
ranted.  For  one  important  illustration  let  me  refer  again  to  tho  speech  of  the 
Vice  President  in  Chicago  on  October  5,  1059.  Here  tho  Vice  President  said: 
“If  we  rule  out,  as  we  have  and  should,  the  use  of  force  or  threats  of  force  as 
a  means  of  settling  differences  where  negotiations  reach  an  impasse,  the  solo 
alternative  is  the  establishment  of  tho  rule  of  law  in  international  affairs. 

“There  are  some  who  suggest  that  the  only  answer  is  that  nations  should 
agree  to  submit  all  their  disagreements  to  some  new,  all-powerful  world  tri¬ 
bunal.  However  well  intentioned  such  proposals  may  be,  they  are  completely 
unrealistic  in  tho  present  world  context.  As  tho  distinguished  Washington  cor¬ 
respondent  of  the  New  York  Times,  Mr.  Arthur  Krock,  said  to  me  recently, 
‘Great  powers  will  submit  details  to  arbitration  but  never  their  basic  interests.* 

“But  the  fact  that  tho  obstacles  to  establishing  a  rule  of  law  among  nations 
are  formidable  Is  no  reason  for  wringing  our  hands  in  despair  and  doing 
nothing.  *  *  *  That  is  why  I  repeat  today  the  proposals  that  I  made  before 
the  American  Academy  of  Political  Science  in  April.  The  United  States  should 
affirmatively  explore  ways  in  which  its  controversies  with  other  nations  can 
be  submitted  to  and  decided  by  the  International  Court  of  Justice  at  The  Hague, 
an  impartial  tribunal  of  high  quality  which  in  these  days  of  crowded  calendars 
probably  has  less  business  before  it  than  any  court  in  the  world. 

“One  practical  step  is  that  the  United  States  should  take  the  initiative  in 
proposing  that  in  futuro  international  agreements  provisions  should  be  included 
to  the  effect  that  disputes  which  may  arise  as  to  the  interpretation  of  the 
agreement  should  be  submitted  to  the  International  Court  and  that  the  nations 
signing  the  agreement  should  be  bound  by  the  decision  of  the  court  in  such 
cases.  There  Is  no  more  effective  way  that  we  can  show  the  world  by  our 
example  that  the  rule  of  law,  even  in  the  most  trying  circumstances,  is  the  one 
system  which  all  free  men  of  good  will  must  support. 

“it  is  slgniiicant  to  note  that  the  American  Bar  Association  has  thrown  its 
enormous  moral  authority  and  its  practical  Influence  into  the  fight  for  world 
peace  under  law  by  resolutions  adopted  this  spring  at  its  annual  convention  and 
by  the  establishment  of  a  special  study  and  action  unit  to  make  this  influence 
felt  throughout  the  world  community.  Two  recent  presidents  of  the  bar,  Charles 
Rhyne  and  Ross  Malone,  as  well  as  the  present  holder  of  that  office,  John  D. 
Randall,  are  eloquent  and  tireless  advocates  for  internationalizing  the  concept 
of  rule  of  law  by  every  practical  means.  Appropriately,  the  bar  association  is 
your  next-door  neighbor  on  this  new  campus.  This  is  a  tangible  sign  of  the 
unity  between  legal  scholarship  and  training  and  practice,  between  principle 
and  action.” 

Furthermore,  the  words  of  the  late  Secretary  Dulles  on  January  31,  1059, 
while  expressing  complete  accord  with  the  objectives  of  the  committee  on  world 
peace  through  law,  went  no  further  than  to  pledge  serious  consideration  of 
recommendations  which  this  committee  might  make.  While  the  confidence  of 
the  Vice  President  and  the  late  Secretary  in  this  existing  World  Court  would 
seem  to  be  quite  divergent,  their  basic  views  on  the  question  of  repealing  the 
Connally  reservation  would  seem  to  parallel  each  other. 

In  its  report  for  1959  the  committee  on  world  peace  through  law  stated  that 
“the  consensus  of  the  participants  *  *  *  was  that  the  unilateral  determination 
clause  of  this  reservation  should  be  eliminated/’  This  action  which  is  referred 
to  in  the  special  committee  report,  in  my  opinion,  deserves  some  examination. 
I  believe  that  the  proceedings  preceding  votes  on  the  question  of  the  Connally 
reservation  taken  at  the  regional  meetings  should  be  revealed  at  least  for  the 
purpose  of  indicating  whether  the  material  presented  to  any  particular  meeting 
was  historically  or  otherwise  adequate.  I  have,  for  many  weeks,  been  attempting 
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to  obtain  the  records,  of  these  meetings  without  success.  I  have  even  been 
informed  that  the  transcripts  are  to  be  revealed  only  to  participants.  Without 
such  clarification  I  regard  the  unqualified  statements  of  the  report  of  the  com¬ 
mittee  on  world  peace  through  law  as  unworthy  of  any  committee  of  the  asso¬ 
ciation  operating  according  to  the  principles  which  should  apply  to  all  com¬ 
mittee  action, 

5.  The  American  Bar  Association  Journal 

In  the  issue  of  November  1959,  the  Journal  presented  in  full  the  address  of 
Attorney  General  William  I\  Rogers  given  at  the  annual  meeting  in  August 
1050.  This  speech,  of  course,  urges  the  elimination  of  the  Contmlly  reservation. 
The  fact  that  the  Journal  has  presented  no  similar  material  supporting  the 
retention  of  the  Connally  reservation  can  perhaps  not  be  blamed  on  the  Journal. 
The  proceedings  directed  by  the  high  officers  of  the  organization  have  not  to 
date  included  in  their  scope  any  platform  for  an  opponent  to  the  Attorney  Gen¬ 
eral.  However,  acting  under  misapprehension,  the  Attorney  General  made  a 
statement  of  significance  which,  on  examination,  proves  to  be  unfounded.  Ho 
said  that,  following  the  state  of  the  Union  message,  and  as  a  part  of  the  in¬ 
tensification  of  effort  referred  to  by  the  President,  both  the  Secretary  of  State 
Dulles  and  Secretary  of  State  Her  ter  supported  a  proposal  in  the  Senate  of  the 
United  States  to  strengthen  the  International  Court  of  Justice  by  repealing  the 
so-called  Connally  reservation.  Correspondence  with  representatives  of  the 
State  Department  which  I  have  had  reveals  that  no  statement  of  support  for 
the  Humphrey  resolution  by  John  Foster  Dulles  or  Christian  A.  Her  ter  ever/ 
emanated  from  the  State  Department,  ns  had  been  the  understanding  of  Attorney 
General  Rogers.  As  a  matter  of  fact,  the  representative  of  the  State  Department 
referred  to  the  speech  of  Mr.  Dulles  on  January  31,  3959,  before  the  New  York 
Bar,  to  which  I  have  referred  above,  as  indicating  the  views  of  Mr.  Dulles.  I 
invite  the  attention  of  anyone  interested  to  Mr.  Dulles*  speech  to  see  whether 
or  not  his  position  was  not  definitely  opposed  to  the  principles  of  enhancement 
of  the  powers  of  tills  World  Court.  The  State  Department  representative  up 
to  December  32,  1959,  could  give  me  no  reference  to  any  evidence  of  the  position 
of  Mr.  Ilerter  nor  has  any  such  evidence  become  available  elsewhere,  certainly 
not  prior  to  November  1950  when  the  Journal  printed  the  speech  of  Attorney 
General  Rogers. 

When  will  the  American  Bar  Association  Journal  see  fit  to  correct  or  comment 
upon  the  significant  statements  which  appeared  in  its  pages  of  the  November 
issue  concerning  Mr.  Dulles,  Mr.  Herter,  and  the  Humphrey  resolution? 

(>.  The  American  Bar  Association 

In  the  issue  of  November  15,  1959,  appeared  the  following  statement:  “Ma¬ 
jority  editorial  opinion  In  leading  newspapers  throughout  the  country  has  been 
strongly  in  support  of  the  report,  published  last  month  by  a  comrtiittee  of  the  ABA 
international  and  comparative  law  section,  urging  Congress  to  withdraw  the 
Connally  reservation  by  which  the  United  States  limits  its  adherence  to  the 
International  Court  of  Justice.  The  New  Mexico  State  Bar,  at  is  annual  con¬ 
vention  October  24,  adopted  a  formal  resolution  favoring  repeal."  Upon  my 
inquiry  for  references  first  to  the  editorial  statements  representing  the  “minor¬ 
ity"  views  and  finally  all  references  to  editorials  expressing  either  view,  to  the 
editor  making  the  above  statement,  I  was  referred  to  the  Wall  Street  Journal  as 
a  member  of  the  minority  group ;  I  was  told  that  the  editorials  in  question  had 
been  passed  on  to  various  committees  of  the  association  and  I  have,  up  to  date, 
been  unable  to  obtain  further  reference,  either  to  the  editorial  comments  or  the 
committees  to  whom  the  material  was  supposed  to  have  been  sent.  The  chairman 
of  the  committee  on  international  and  comparative  law  has  for  several  weeks 
ignored  my  request  for  any  editorials  referred  to  his  committee  or  any  section 
thereof.  When  I  commented  on  the  fact  that  the  American  Bar  Association  News 
announced  the  action  by  the  Bar  Association  of  New  Mexico  favoring  the  repeal 
of  the  Connally  reservation  taken  In  October  of  this  year  but  had  failed  to  men¬ 
tion  action  favoring  the  Connally  reservation  taken  in  July  by  the  Texas  Bar  ' 
Association,  I  was  supplied  with  a  bulletin  entitled  “Coordinator  and  Public 
Relations  Bulletin,"  dated  August  1,  1959,  in  which  reference  was  made  to  the 
action  in  Texas.  I  understand  that  the  circulation  of  the  bulletin  is  only  a 
percentage  of  that  of  the  American  Bar  Association  News,  and  even  at  that,  so 
anxious  were  the  editors  to  minimize  the  effect  of  the  action  in  Texas  that  they 
highlighted  the  assertion  that  there  was  considerable  debate  on  the  floor. 
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It  in  obvious  to  tho  world  that  the  forces  for  internationalism  operating  within 
the  framework  of  the  American  Bar  Association  have  been  having  their  way, 
with  little  apparent  opposition,  at  all  times  in  connection  with  the  proposed 
repeal  of  the  Connally  reservation.  I  do  not  challenge  the  right  of  the  inter¬ 
nationalists  to  exert  every  legitimate  effort  in  the  pursuit  of  their  objectives. 
I  do  vigorously  clmllengo  their  right  or  the  rights  of  the  officers  or  members 
of  the  association  to  present  a  distorted  picture  of  this  vital  issuo  through  any 
form  of  concealment  of  facts  which  any  intelligent  Senator,  Congressman,  or 
other  citizen  might  regard  as  important  in  determining  this  Issue. 

I  believe  it  is  the  duty  of  tho  officers  of  the  association  to  permit  the  views 
of  thoso  members  who  oppose  the  ambitions  of  the  internationalists  i*>  be  ex¬ 
pressed  when  such  opposition  exists.  For  my  part,  I  am  unable  i  >  s!r»tch 
tho  horizons  of  my  loyalty  which  is  simple  and  old  fashioned.  I  cannot  aeon 
myself  to  the  current  scene  where  Americans  with  expanded  loyalties  who  ,ave 
discarded  their  ffag  and  their  country  in  deference  to  powerful  fore,  'i  t  <1 — 
an  action  which  was  formerly  called  high  treason— still  find  themsoh  '  ■nine 
guests  on  college  campuses  or  touted  candidates  for  reinstatement  I'  k  »s  of 
highest  trust;  I  find  myself  in  spite  of  the  world-shattering  changes  wiiieh  i,.»ve 
affected,  apparently,  so  many  of  my  fellow  citizens,  still  holding  allegiance  to 
iny  country  and  its  one  ffag,  the  Stars  and  Stripes,  under  God. 

I  hold  and  will  acknowledge  no  allegiance  to  any  debased  segment  of  a 
godless,  one-world  government.  I  regard  the  repeal  of  the  Connally  reservation 
%us  an  irretraceable  step  Into  this  godless,  one-world  government.  I  seo  no 
power  anywhere  in  this  Nation  that  can  properly  Impel  me  into  any  such 
debasement.  I  will  never  acknowledge  tho  legitimacy  of  any  action  taken  by 
this  fantastically  constituted  World  Court  with  respect  to  any  of  my  rights 
and  privileges  as  an  American  citizen.  This  attitude  of  mine  is  unimportant 
if  it  is  tho  attitudo  of  a  single  citizen.  It  is  my  hope  and  belief  that  If  the 
American  public  is  given  n  fair  opiwrtunity  to  appraise  the  concealed  sgniflennee 
of  tho  notion  being  urged  so  fervently  from  the  White  House  and  elsewhere  and 
in  which  the  American  Bar  Association  is  being  presented  as  a  willing  accomplice, 
an  overwhelming  voice  of  protest  will  be  heard  from  coast  to  coast. 

The  Chairman.  Mr.  Paul  Walter,  of  Cleveland,  Ohio,  representing 
tho  United  World  Federalists. 

STATEMENT  OF  PAUL  WALTER,  FIRST  VICE  PRESIDENT,  UNITED 
WORLD  FEDERALISTS,  INC. 

Mr.  Walter,  I  would  like  to  introduce  myself.  My  name  is  Paul 
Walter,  an  attorney  from  Cleveland,  Ohio.  I  am  tho  first  vice  presi¬ 
dent  of  tlie  United  IVorld  Federalists  of  America. 

For  15  yeai*s  I  managed  tho  affairs,  politically,  of  the  late  Senator 
Robert,  Taft,  of  Ohio,  and  have  had  occasion*  to  discuss  with  him 
many  times  the  problems  which  are  before  your  committee. 

I  would  liko  to  point  out  that  in  addition  to  the  statement  that  we 
have  filed,  we  also  appended  to  it  as  an  exhibit  President  Eisenhowers 
reference  to  this  problem  and  the  recent  state  of  the  Union  message 
on  June  7. 

I  believe  you  put  that  in  the  record  this  morning  but  I  would  like 
to  mention  the  last  sentence  in  his  statement.  He  has  urged  the 
Senate  to  take  action  on  this  resolution ;  he  said ; 

If  this  is  (lone,  I  intend  to  urge  similar  acceptance  of  the  Court’s  jurisdiction 
by  every  member  of  the  United  Nations. 

I  think  it  is  important  to  realize  that  this  time,  the  last  year  in 
which  he  is  serving  as  President,  he  has  a  unique  position  in 
international  affairs,  and  that  this  tvpe  of  leadership  is  able  to  be 
exercised  by  him,  and  you  may  lose  the  opportunity  after  he  has  left 
office. 
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I  would  like  also  to  point  out  that  we  attached  to  our  statement  At¬ 
torney  General  William  P.  Roger’s  address  to  the  American  Bar 
Association  at  Miami,  Fla.,  in  August,  1059.  I  would  like  to  make 
that  a  part  of  the  record. 

The  Chairman.  Yes. 

Mr.  Walter.  In  Vice  President  Nixon’s  address  of  April  13?  1959, 
which  has  been  much  discussed,  ho  quoted  the  late  Senator  Taft  m  this 
language : 

Let  us  see  what  n  man  who  had  one  of  the  most  brilliant  political  and  legul 
minds  in  the  Nation's  history  had  to  say  In  (his  regard.  Commenting  on  some 
of  the  problems  of  international  organisation  the  late  Senator  Robert  Taft 
said : 

“I  do  not  see  how  we  can  Iiojk?  to  secure  permanent  peace  in  the  world  except  by 
establishing  law  between  nations  and  equal  justice  under  law.  It  may  be  a  long 
bard  course,  but  I  believe  tliut  the  public  opinion  of  the  world  can  he  led  along 
that  course,  so  that  the  time  will  come  when  that  public  opinion  will  support 
the  decision  of  any  reasonable  Impartial  tribunal  based  on  Justice.” 

Senator  Ilickenlooper  was  raising  the  question  before,  of  what 
enforces  the  Court’s  opinion. 

There  are  not  enough  policemen  or  enough  members  of  the  armed 
services  to  enforce  any  court’s  opinions  unless  basically  there  is  a 
public  opinion,  and  the  mores  of  the  time  that  will  accept  the  decisions 
of  the  Court. 

As  a  practicing  lawyer  I  have  practiced  in  the  courts  of  my  city, 
my  State,  and  my  Nation,  and  many  times,  a  decision  of  these  courts 
was  unfavorable  to  my  clients,  and  yet  the  clients  have  learned  in  (his 
country  to  go  along  with  the  decisions  of  an  impartial  tribunal. 

VIEWS  OF  UNITED  WORLD  FEDERALISTS 

Our  group  of  United  World  Federalists  is  a  nonpartisan,  nonprofit 
organization  of  Americans.  Our  primary  interest  lies  in  the  develop¬ 
ment  of  international  institutions  of  law  adequate  to  assure  world 
peace  by  maintaining  law  and  order  with  justice  and  freedom. 

Wo  subscribe  to  these  fundamental  truths :  There  pan  be  no  peace 
without  law;  there  can  be  no  justice  without  law;  there  can  bo  no 
true  freedom  except  as  it  is  guaranteed  and  protected  by  law.  If  our 
country  seeks  freedom,  justice  and  peace  in  our  indivisible  world,  we 
must  necessarily  support  the  development  of  those  institutions  which 
contribute  to  a  growing  fabric  of  international  or  world  Jaw.  To  do 
otherwise  would  be  to  turn  our  backs  on  those  fundamental  principles 
on  which  the  very  greatness  of  our  country  is  based.  To  do  otherwise 
would  be  to  neglect  the  foundations  on  which  a  lasting  peace  must  be 
built. 

United  World  Federalists  believes  that  the  development  of  the  rule 
of  law  and  the  institutions  which  embody  this  rule  form  the  greatest 
contribution  of  Western  society  to  the  welfare  and  peace  of  the  human 
race.  We  take  pride  in  the  fact  that  our  country  has  a  government  of 
law  and  not  of  mem  We  take  pride  in  the  words  inscribed  on  our 
Supreme  Court  building:  “Equal  Justice  Under  Law.”  If  these  pre¬ 
cepts  are  valid  for  our  country  and  have  contributed  to  building  the 
way  of  life  that  we  hold  dear,  then  their  extension  onto  the  world  level 
is  a  development  which  we  should  welcome  and  support. 
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MKAHONN  loll  NUI'I'OHT  ill-'  HKNATK  ltUHOl.UTlON  0  1 

Wo  have  staled  (ho  above  bemuse  wo  fool  I  hut.  this  background  is 
ftintlainoiit.ii |  to  any  consideration  of  Soimlo  Resolution  1M,  Passage 
of  (his  resolution  would  remove  (ho  United  Slates  from  (ho  position 
of  demanding  lo  ho  (ho  judge  in  its  own  case.  It  would  romovo  (ho 
self-judging  oliiuso  from  our  mlhoronoo  lo  (lm  jurisdiction  of  (ho  In- 
(ornulinmil  Court,  of  Justice.  Wo  would  join  (ho  .’hi  nations  wliioh 
Imvo  already  accepted  (ho  compulsory  jurisdiction  of  (ho  Court  with¬ 
out  (his  rosorvivt ion  uud  would  leave  (ho  company  of  lliofi  nations, 
other  (hail  ourselves,  which  still  maintain  this  reservation :  Mexico, 
Lilmrin,  Pakistan,  the  (Sudan,  and  (ho  Union  of  South  Africa.  Wo 
would  join  our  close  allies,  (ho  United  Kingdom  and  France,  in  (heir 
support  of  the  Court  and  (ho  rule  of  law.  United  World  Federalists 
hopes  that,  wo  will  (alto  this  slop  forward  and  supports  Senate  Reso¬ 
lution  01. 

Wo  consider  (his  slop  a  very  significant  and  important  one.  It  is  a 
slop  in  the  right,  direction.  Wo  believe  it  will  he  heuetlcial  lo  the 
United  Slates  and  will  show  (he  world  by  deed  that  wo  desire  to  sub¬ 
stitute  (ho  rule  of  law  for  (ho  rule  of  force.  Indeed,  l  would  say  (lint, 
(lie  passage  of  this  insolation  would,  in  (he  field  of  world  opinion,  bo 
as  effective  as  (ho  bring  of  (1m  rocket  by  (lie  Russians  in  the  Pacific 
prior  (o  (he summit  meeting. 

muvrarrtoN  op  i,aw  win  nusiNr.ss  intkrksts 

Within  our  country  wo  have  a  vast,  industrial  complex  and  millions 
of  private  and  business  interests.  These  could  not  operate  and  flourish 
as  they  do  if  it  were  not  for  the  cortuinly  and  protect  ion  afforded  by 
city,  State,  and  Federal  laws.  How  many  thousands  of  cnscs  are 
handled  every  year  by  the  courts  of  our  country?  And  wo  linvo  got 
to  accept  this  as  a  part  of  our  everyday  life. 

Likewise  today,  IJ.S.  business  interests  have  billions  of  dollars  in¬ 
vested  overseas  and  vast  new  potential  investment  areas  are  oponing 
up.  If  those  interests  are  to  have  the  protection  of  law,  it  is  essential 
that  tho  international  law  bo  further  developed  and  international 
courts  lio  available  for  just  adjudication  of  grievances. 

Because  of  tho  position  our  country  occupies  today,  wo  have  more 
overseas  interests,  more  treaties,  and  more  citizens  traveling  abrond 
than  any  other  nation  in  tho  world.  Wo  therefore  have  more  need  for 
the  protection  of  law  abroad  than  any  other  country.  Sinco  tho  In¬ 
ternational  Court  of  Just  ice  has  .ruled  that  any  reservation  made  by 
a  party  to  a  dispute  may  bo  used  by  all  other  parties,  we  have  placed 
ourselves,  by  this  reservation,  in  the  position  of  giving  any  nation 
against  which  we  feci  we  have  a  just  claim  the  legal  right  to  claim 
that,  the  matter  is  solely  within  its  domestic  jurisdiction  and  thus  to 
cause  the  Court  to  throw  out  our  enso.  Since  it  is  wo  who  have  so 
many  farthing  interests,  this  is  just  not  good  business. 

LIMITATION’S  ON  COURT’S  .UnUSDICTION 

Were  there  indications  either  legally  or  in  past  practices  that  the 
Court  might  attempt  to  exceed  its  authority  or  area  of  jurisdiction,  we 
would  be  concerned.  Wo  know  of  no  such  indications.  An  August 
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11)50  report  of  Mm  American  Bar  AsHociation’s  flection  of  Interim- 
tionul  and  (Comparative  Law  si  ales: 

Thu  ciihoh  (1(m*1(I<mI  by  (lie  Court  do  not  fndlrulo  uny  lack  of  Judicial  or  JuUIcIouh 
dl.sci'i*! Ion  by  the  Court.  On  (lie  contrary,  tint  Court  lias  Kceincd  quite  reluctant 
(o  extent  It m  JurlKdtctlou. 

Further,  this  jurisdiction  is  carefully  set  forth  and  circumscrihed: 

(1)  It  is  limited  to  “legal”  disputes  involving  c<int«u*nutioniil9’  mat¬ 
ters;  (2)  it  exists  only  ‘‘in  relation  to  any  oilier  state  accepting  the 
same  obligation”;  (J)  it  excludes  domestic  disputes  and  this  is  further 
but  tressed  by  the  provisions  of  article  2  of  the  United  Nations  Charter 
of  which  the  Statute  of  the  Court  is  an  integral  part. 

CHOICES 

So  long  as  our  country  continues  to  limit  its  adherence  to  the  Inter¬ 
national  Court  of  Justice  by  this  self-judging  condition,  we  make  a 
mockery  of  our  own  professions  of  adherence  to  the  principle  of  a 
rule  of  law.  Wo  believe  that  there  are  basically  only  two  choices :  To 
do  nothing  and  leave  the  initiative  to  those  who  live  by  the  rule  of 
force,  abhorring  the  majesty  and  power  of  law,  or  to  move  decisively 
forward  to  promote  the  rule  of  law  and  a  system  of  justice  that  will 
buttress  theoasic  values  of  the  free  world. 

United  World  Federalists  chooses  the  latter  alternative.  We  sup¬ 
port.  t  he  measure  before  your  committee. 

1  have  also  brought  some  photostat  copies  from  the  Encyclopedia 
Britannica  discussing  the  Permanent  Court  of  International  Justice, 
and  also  discussing  the  International  Court  of  Justice,  and  I  would 
like  to  have  leave  to  present  those  to  the  committee  because  I  think 
they  have  a  great,  deal  of  fine  background  information. 

The  ( hi  airman.  Thank  you  very  much,  Air.  Walter. 

Do  you  have  any  questions? 

OASIS  FOR  RKCIFROUAL  NATURE  OF  RESERVATION 

Senator  IIickenloofkr.  Just  one  question,  Mr.  Walter. 

Where  lies  the  basis  for  the  Court’s  decision  that  a  party  which  bus 
no  reservation  may  exercise  that  reservation  if  another  parly  1ms  made 
such  reservation,  as  in  the  Norway  case  against  F ranee  ? 

Mr.  Walter.  The  Norway  case  against  France  is  where  the  issue 
was  raised,  and  it  was  after  that  issue  was  raised  that  France  took  its 
reservation  out  of  its  exception. 

Senator  IIickenloofkr.  Did  France  take  the  reservation,  exercise 
the  right,  or  did  Norway  exercise  its  right? 

Mr.  Walter.  No;  Norway  exercised  its  right. 

Senator  IIickenloofer.  Well,  where  lies  the  basis  for  Norway’s 
exercising  its  right?  .  . 

Mr.  Walter.  It  goes  back  to  a  fundamental  principle  of  law  that 
where  one  person  has  a  reservation  in  a  contract  to  protect  himself,  in 
equity  the  other  person  has  the  same  right.  This  is  an  American 
basic  concept.  .  _  _  , 

I  presume  that  is  why  they  acted  upon  it.  Apparently  from  the 
statements  of  various  decisions  of  judges  and  their  decisions,  it  is  ap¬ 
parent  that,  some  of  the  judges  feel  that  way. 
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Senator  JIiokenlooper.  Of  course  there  is  now  nothing  in  the  Stat¬ 
ute  that  gives  that  right? 

Mr.  Walter,  I  understand  so,  and  perhaps  the  Statute  would  oven 
override,  since  wo  accepted  the  basic  U.N.  Charter^  and  perhaps  the 
Statute  overrides  our  reservation.  That  is  a  question  that  might  be 
decided  by  the  Court  some  day,  I  do  not  know.  But  I  do  believe  that 
wo  are  in  a  position  of 'saying  to  the  rest  of  the  world  that  we  have  a 
fundamental  belief  in  the  fairness  of  courts  and,  certainly,  I,  as  a 
Republican— and  I  try  cases  in  front  of  Democratic  judges,  and  you 
raise  questions  of  jurisdiction  before  them,  and  you  believe  there  is  a 
basic  fundamental  honesty  in  our  judicial  svstem-r-fccl  that  if  these 
questions  are  raised,  the  type  and  caliber  or  men  who  are  placed  on 
the  bench  or  the  method  by  which  they  are  chosen,  and  there  are  spe¬ 
cific  provisions  in  the  U.N.  Charter  as  to  how  these  judges  are  chosen, 
and  the  people  they  may  represent,  that  I  would  bo  far  more  willing 
to  trust  my  faith  to  a  court  than  I  would  to  a  firing  squad. 

Senator  Hickenlooper.  Well,  I  do  not  quite  get  the  analogy,  but  we 
will  not  take  the  time  to  argue  that. 

Mr.  Walter,  No  ;  we  will  discuss  that  later.  Thank  you. 

Senator  Hickenlooper.  That  is  all. 

The  Chairman.  Thank  you  very  much,  Mr.  Walter. 

(Attorney  General  Rogers’  address  to  the  American  Bar  Associa¬ 
tion  at  Miami,  Fla.,  August  1959,  and  the  excerpts  from  the  Encyclo¬ 
pedia  Britanmca  referred  to  above  follow :) 

[Excerpts  from  the  American  Bar  Association  Journal,  August  1959] 

Ouu  Gueat  Goal:  Peace  Undeh  Law 

Attorney  General  William  P.  Rogers*  address  to  the  American  Bar  Association 
at  Miami,  Fla.,  August  1059 

First,  the  administration  of  justice  in  the  United  States  is  on  display  in  every 
part  of  the  world.  When  we  talk  about  competing  with  International  commu¬ 
nism  in  the  realm  of  Ideas,  we  are  talking  in  large  measure  about  the  Ideas 
which  are  the  basis  of  our  legal  system. 

I  Second,  in  the  long  view  the  main  hope  for  pence  is  that,  nations  will  be  wise 
I  enough  not  to  rely  on  sheer  strength  In  dealing  with  each  other  but  will  move 
j  toward  establishing  systems  based  on  considerations  of  law  and  justice  in  the 
I  resolution  of  International  disputes.  Nations  have  readily  paid  lipservice  to 
the  soundness  of  this  proposition  but  progress  in  this  area  has  been  tragically 
slow. 

The  United  States  accepted  the  jurisdiction  of  the  International  Court  in 
194(1.  The  history  of  our  declaration  of  acceptance  is  significant. 

The  resolution  Introduced  In  the  Senate  with  bipartisan  support  contained  a 
reservation  excluding  from  the  Court’s  jurisdiction  “Disputes  with  regard  to 
matters  which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States." 

Public  hearings  were  conducted  on  the  resolution  in  this  form,  and  It  was 
unanimously  endorsed  by  the  Senate  Committee  on  Foreign  Relations.  Its 
report  stated : 

“The  question  of  what  Is  properly  a  matter  of  International  law  is,  In  case 
of  dispute,  appropriate  for  decision  by  the  Court  itself,  since,  if  it  were  left 
to  the  decision  of  each  individual  state,  it  would  be  possible  to  withhold  any 
case  from  adjudication  on  the  plea  that  it  la  a  matter  of  domestic  jurisdiction." 

Nevertheless,  on  the  floor  of  the  Senate  the  Connally  amendment  was  adopted 
adding  to  our  reservation  the  clause  “as  determined  by  the  United  States  of 
America." 

Thus,  in  the  declaration  of  acceptance  by  the  United  States  our  reservation  is 
that  the  Court  shall  not  have  Jurisdiction  of  “disputes  with  regard  to  matters 
which  are  essentially  within  the  domestic  jurisdiction  of  the  United  States  of 
America  as  determined  by  the  United  States  of  America." 
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We  were  tlie  first  nation  to  provide  tlmt  the  Jurisdiction  of  the  Court  should 
be  determined  not  by  the  Court  but  by  us.  Following  our  example  seven  other 
nations  made  similar  reservations. 

Furthermore,  the  rule  of  reciprocity  applies  so  that  any  nation  may  Invoke 
the  terms  of  the  reservations  of  uny  nation  with  which  it  is  involved  in  a  dispute. 

It  is  plain  to  see  why  the  existence  of  this  type  of  reservation  has  had  an 
impact  on  the  effectiveness  of  the  Court.  Imaglno  the  impairment  which  would 
result  to  the  court  system  in  the  United  States  if  the  defendant  in  a  lawsuit 
hud  the  right  to  determine  for  himself  whether  his  case  wus  within  the  court’s 
Jurisdiction. 

The  Court’s  statute  explicitly  limits  its  Jurisdiction  to  international  legal  dis¬ 
putes.  Ry  tlie  plain  terms  of  the  grant,  It  has  no  Jurisdiction  over  domestic 
matters.  So  the  “as  determined  by  the  United  States  of  America”  clause  adds 
up,  In  the  eyes  of  other  nations  at  least,  to  u  vote  of  no  confidence  thut  the  Court 
will  limit  the  cases  it  hours  to  those  within  its  Jurisdiction. 

There  are  those  who  are  concerned  that  the  Court  might  exceed  its  juris¬ 
diction.  It  is  argued  that  our  sovereignty  might  thus  be  impaired.  As  a  prac¬ 
tical  matter  the  argument  as  to  possible  loss  of  sovereignty  is  not  persuasive. 

The  International  Court  of  Justice,  in  the  final  analysis,  depends  largely  on 
world  opinion  for  the  enforcement  of  its  decisions — in  fact  for  the  participation 
of  the  nations.  It  has  carefully  stayed  within  the  limits  of  its  Jurisdiction  as 
provided  by  its  husic  statute.  There  is  no  reason  to  believo  that  tho  Court 
would  invade  areas  properly  reserved  to  domestic  Jurisdiction. 

In  July  of  this  year,  France,  surely  as  sensitive  as  we  are  In  matters  of 
sovereignty,  withdrew  her  reservation  containing  the  equivalent  of  the  Connaily 
amendment. 

Thus,  today,  six  NATO  nations  have  not  even  deemed  it  necessary  to  make  any 
express  reservation  with  respect  to  domestic  disputes.  Three  others— Canada, 
Great  Britain,  and  now  France—have  done  nothing  more  than  make  explicit 
the  exclusion  of  domestic  questions  from  the  Court's  Jurisdiction.  Hence,  of 
the  10  NATO  nations  which  have  accepted  the  Court's  Jurisdiction,  the  United 
States  is  the  only  one  which  denies  to  the  Court  the  right  to  determine  its  own 
jurisdiction. 

For  more  than  00  years  our  statesmen  have  advocated  an  impartial  Inter¬ 
national  Court  to  decide  disputes  between  nations.  In  1007,  Secretary  of  State 
Mlihu  Root,  in  his  instructions  to  our  delegates  at  the  Second  Peace  Conference 
at  The  Hague,  said  we  should  develop  a  permanent  tribunal  composed  of  Judges 
who  will  devote  their  entire  time  to  the  trial  and  decision  of  international 
cuuses  by  judicial  methods. 

In  1025,  President  Coolldge,  in  his  inaugural  address,  advocated  the  "estab¬ 
lishment  of  a  tribunal  for  the  administration  of  evenhanded  Justice  between 
nation  and  nation.”  As  he  put  it,  "The  weight  of  our  enormous  influence  must 
be  cast  upon  the  side  of  a  reign  not  of  force,  but  of  law  and  trial,  not  by  battle, 
but  by  reason.” 

Every  President  since  World  War  I  has  advocated  the  submission  of  inter¬ 
national  legal  disputes  to  a  judicial  tribunal. 

A  half  century  of  debate  has  resulted  in  little  progress.  It  must  be  obvious 
to  everyone  that  action  in  this  field  is  long  overdue.  That  is  why  our  profession 
should  urge  the  Senate  of  the  United  States  to  act  at  the  earliest  possible  time 
on  this  important  matter  of  the  jurisdiction  of  the  International  Court  of 
Justice. 


[Excerpts  from  Encyclopedia  Britannica] 

International  Court  of  Justice 

For  generations  eminent  statesmen,  private  persons  and  various  organiza¬ 
tions — national  and  international— have  devoted  much  time  and  energy  to  efforts 
looking  to  the  peaceful  settlement  of  disputes  between  nations.  Various  methods 
of  settlement  have  been  advocated  and  at  times  resorted  to,  such  as  the  use  of 
good  offices  by  other  states,  commissions  of  inquiry  and  conciliation,  arbitration 
and  judicial  settlement. 

Arbitration  as  a  form  of  Judicial  settlement  has  beep  used  by  states  over  a 
very  long  period  of  time— not  generally  but  frequently.  Many  bilateral  and  a 
number  of  multilateral  treaties  and  conventions  providing  for  arbitration  have 
51063 — 60 - 10  .  ' 
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been  concluded.  The  multilateral  Convention  for  the  Pad  lie  Settlement  of  In¬ 
ternational  Disputes  concluded  at  the  first  peace  conference  held  at  The  Hague, 
Netherlands  in  1899  contained  elaborate  provisions  for  arbitration,  including  tho 
establishment  by  the  signatories  of  a  panel  of  jurists,  called  the  Permanent  Court 
of  Arbitration,  to  which  each  state  should  appoint  four  members,  and  from  which 
nations  desiring  to  go  to  arbitration  might  choose  competent  arbitrators.  When 
tho  second  Hague  Peace  conference  was  called  in  1907,  U.S.  Secretary  of  State 
Mllhu  Root  issued  instructions  to  tho  U.S.  delegation  In  which  he  observed  that 
the  principal  objection  to  arbitration  rested  not  upon  the  unwillingness  of  na¬ 
tions  to  submit  their  controversies  to  Impartial  arbitration  but  upon  apprehension 
that  the  arbitrations  would  not  be  Impartial.  He  instructed  tho  delegates  to  try 
to  have  tho  Permanent  Court  of  Arbitration  developed  into  a  permanent  tribunal 
composed  of  judges  “who  are  judicial  officers  and  nothing  else,  who  are  paid 
ndequato  salaries,  who  lmvo  no  other  occupation,  and  who  will  devote  their 
entiro  time  to  the  trial  and  decision  of  international  causes  by  Judicial  methods 
and  under  a  sense  of  judicial  responsibility.” 

Tho  1899  Convention  for  the  Pacltlc  Settlement  of  International  Disputes  was 
revised,  but  ns  revised  it  fell  far  short  of  tho  pattern  outlined  by  Root.  It  did  not 
provide  for  judges  “who  are  judicial  officers  and  nothing  else”  and  who  would 
“devote  their  entiro  time  to  the  trial  and  decision  of  international  causes.” 
Rather  it  continued  the  system  of  a  panel  of  jurists  from  which  arbitrators 
might  or  might  not  be  chosen  for  particular  cases. 

The  1907  conference  prepared  and  recommended  to  tho  powers  represented  at 
the  conference  a  draft  convention  to  establish  a  court  of  arbitral  justice  com¬ 
posed  of  Judges  to  be  elected  for  fixed  periods  of  service  and  on  a  salary  basis. 
Rut  tho  project  was  not  adopted  by  the  states  and  the  court  was  never  estab¬ 
lished.  Nevertheless  the  draft  had  its  influence  on  subsequent  developments. 

The  next  notable  step  in  the  process  of  developing  an  international  judiciary 
was  taken  by  the  League  of  Nations  in  1920,  when  pursuant  to  article  14  of 
the  covenant  of  the  League,  it  took  steps  to  establish  tho  Permanent  Court  of 
International  Justice  (q.v.).  That  court  functioned  successfully  from  1922  until 
its  operations  were  interrupted  by  World  War  II.  It  was  governed  by  a  statute 
drafted  by  a  commission  of  jurists  on  which  Root  served  ns  a  member.  He  was 
thus  able  to  see  the  views  which  he  had  expressed  in  1907  emerge  in  the  estab¬ 
lishment  of  a  court  of  the  kind  he  had  then  visualized. 

The  United  States  did  not  become  a  party  to  the  statute  of  the  Permanent 
court,  although  efforts  to  have  it  do  so  were  made  in  turn  by  Secretaries  of  State 
Charles  E.  Hughes,  Frank  R.  Kellogg  and  Henry  L.  Stlmson,  supported  by  Pres¬ 
idents  Warren  G.  Harding  and  Herbert  Hoover,  ns  well  ns  by  many  private 
citizens  who  felt  that  such  a  tribunal  held  great  potentialities  for  peaceful  set¬ 
tlement  of  international  disputes.  A  senate  resolution  for  adherence  that  came 
to  a  vote  on  January  29,  1935,  failed  to  obtain  the  requisite  two-thirds  vote,  and 
no  further  action  to  have  the  United  States  become  a  party  to  the  statute  was 
taken.  Yet  throughout  the  period  of  the  court  a  U.S.  jurist  was  on  the  bench— 
first,  John  Rasset  Moore,  followed  by  Charles  Evans  Hughes,  Frunk  R.  Kellogg 
and  Mnidey  O.  Hudson. 

Establishment  of  Internatimal  Court  of  Justice. — Following  World  War  II  and 
the  advent  of  the  United  Nations,  the  League  of  Nations  was  dissolved  and  with 
it  the  Permanent  Court  of  International  Justice.  Rut  that  court  was  not  dis¬ 
solved  until  the  new  one — the  International  Court  of  Justice — had  been  estab¬ 
lished.  Ry  this  time  the  nations,  including  the  United  States,  were  thoroughly 
convinced  that  a  court  of  justice  must  have  first  rank  in  any  organization  for 
the  maintenance  of  peace.  This  explains  why  the  court  was  featured  in  the 
charter  of  the  United  Nations  and  why  the  statute  was  unanimously  approved 
by  the  United  States  senate. 

Article  92  of  the  charter  states : 

“The  International  Court  of  Justice  shall  be  the  principal  judicial  organ  of  the 
United  Nations.  It  shall  function  in  accordance  with  the  annexed  Statute, 
which  is  based  upon  the  Statute  of  the  Permanent  Court  of  International  Justice 
and  forms  an  integral  part  of  the  present  charter.” 

Article  93  states  that  all  members  of  the  United  Nations  are  ipso  facto  parties 
to  the  statute  and  that  states  not  members  of  the  United  Nations  may  become 
parties  on  conditions  to  be  determined  In  each  case  by  the  UN  general  assembly 
upon  recommendation  of  the  Security  council. 

The  court  consists  of  15  Judges,  no  two  of  whom  may  be  nationals  of  the 
same  state,  elected  by  the  general  assembly  and  the  Security  council.  They  do 
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not  liuve  life  tenure  ns  do  members  of  the  supreme  court  of  Hie  United  States, 
for  example,  but  are  elected  for  periods  of  nine  years  and  are  eligible  for  re- 
election. 

The  seat  of  the  court  Is  at  The  Hague,  but  It  may  hold  sessions  elsewhere 
whenever  it  considers  it  desirable.  Its  iirst  session  was  held  at  The  Hague  in, 
April  and  May  1040. 

It  Is  a  continuing  body.  The  statute  provides  that  it  shall  remain  perma¬ 
nently  In  session,  except  during  judicial  vacations.  It  Is  also  an  autonomous 
body.  It  elects  its  president  and  vice-president,  appoints  its  registrar  and  pro¬ 
vides  for  the  appointment  of  such  other  officers  and  clerical  staff  ns  may  be  neces¬ 
sary.  The  president  and  the  registrar  are  required  to  reside  at  the  seat  of  the 
court. 

The  judges. — The  judges,  who  must  possess  certain  specitled  qualifications, 
do  not  represent  the  states  from  which  they  are  chosen.  They  represent  the  en¬ 
tire  international  community  of  states.  They  are  not  selected  by  the  govern¬ 
ments  of  their  states  or  even  nominated  by  them;  they  are  nominated  rather  by 
the  national  groups  in  the  Permanent  Court  of  Arbitration  referred  to  above, 
or,  in  the  case  of  states  not  represented  on  the  Permanent  Court  of  Arbitration, 
by  national  groups  appointed  for  that  purpose  by  their  governments. 

When  the  draft  statute  was  under  consideration  by  the  commission  of  Jurists 
which  met  in  Washington,  I).C.,  in  April  1045  to  prepare  a  draft  for  submission 
to  the  San  Francisco  conference  soon  to  be  convened,  some  of  the  delegates 
thought  that  the  nominations  should  be  made  by  the  respective  governments,  but 
the  prevailing  view  was  that  nominations  should  be  removed  ns  far  as  possible 
from  political  considerations;  hence  the  adoption  of  the  method  just  outlined. 

Comparable  safeguards  were  placed  around  the  election  of  the  judges.  The 
statute  provided  that  in  such  elections  the  general  assembly  and  the  Security 
council  should  proceed  independently  of  each  other,  and  that  at  every  election 
the  electors  should  bear  in  mind  not  only  that  the  persons  tQ  be  elected  should 
individually  possess  the  qualifications  required  "but  also  that  in  the  body  ns  a 
whole  the  representation  of  the  main  forms  of  civilization  and  of  the  principal 
legal  systems  of  the  world  should  be  assured,”  Those  candidates  who  obtain  an 
absolute  majority  of  votes  in  both  the  general  assembly  and  the  security  coun¬ 
cil  are  to  be  considered  ns  elected.  Further  procedure  is  provided  for  the  sit¬ 
uation,  where  after  the  first  meeting  for  the  purpose  of  the  election,  one  or  more 
seats  remain  to  be  filled. 

The  judges  receive  annual  salaries  reasonably  commensurate  with  their  status. 
But  they  must  be  prepared  to  accept  certain  inhibitions,  i.c.t  they  must  refrain 
from  all  activities  incompatible  with  their  judicial  functions.  Specifically,  they 
are  forbidden  to  exercise  any  political  or  administrative  function,  or  to  engage 
in  any  other  occupation  of  a  professional  nature;  they  are  not  permitted  to 
act  ns  agent,  counsel  or  advocate  in  any  case,  and  no  member  may  participate  in 
the  decision  of  a  case  in  which  he  has  previously  taken  part  as  agent,  counsel  or 
advocate  for  one  of  the  parties,  or  ns  a  member  of  a  national  or  international 
court,  or  a  commission  of  inquiry,  "or  in  any  other  capacity.” 

The  purpose  of  the  statute  is  to  have  at  all  times  a  court  that  is  entirely  free 
from  bins  or  any  preconceived  notion  as  to  the  merits  of  any  case  coming  before 
it.  Each  member  is  required,  before  taking  up  his  duties,  to  "make  a  solemn 
declaration  In  oi>en  Court  that  he  will  exercise  his  powers  impartially  and  con¬ 
scientiously.”  In  order  to  facilitate  the  proper  exercise  of  their  judicial  func¬ 
tions  the  members,  when  engaged  on  the  business  of  the  court,  enjoy  diplomatic 
privileges  and  immunities.  All  members  are  bound  to  hold  themselves  perma¬ 
nently  at  the  disposal  of  the  court 

While  nine  judges  constitute  a  quorum,  the  statute  requires  that  the  full  court 
shall  sit  except  when  it  Is  expressly  provided  otherwise.  The  court  may  dis¬ 
pense  with  the  sitting  of  one  or  more  judges  "according  to  circumstances  and  in 
rotation,”  provided  the  number  of  available  judges  Is  not  thereby  reduced  below 
11.  In  practice,  the  full  court  sits  in  all  cases  except  where  a  judge  is  disquali¬ 
fied  by  reason  of  some  previous  connection  with  the  case  or  is  prevented  by  ill¬ 
ness  or  other  serious  reasons  from  attending. 

No  judge  may  be  dismissed  unless  in  the  opinion  of  all  the  others  he  has 
ceased  to  fulfill  the  required  conditions. 

Vacancies  resulting  from  death  or  otherwise  must  be  filled  by  the  same  method 
as  that  laid  down  for  the  first  election.  A  member  elected  to  replace  a  member 
whose  term  of  office  has  not  expired  holds  ofllce  for  the  remainder  of  his  pred- 
ecessor’s  term. 
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Ad  hoo  judges, — Obviously,  since  there  are  only  15  Judges,  cases  are  sometimes 
presented  by  States  which  have  no  national  on  the  court.  While  the  statute 
provides  that  judges  of  the  nationality  of  each  of  the  parties  retain  their  right 
to  sit  iu  the  case  before  the  court,  it  also  provides  that,  if  the  court  includes 
upon  the  bench  a  judge  of  the  nationality  of  one  of  the  parties,  the  other  party 
may  choose  u  person  to  sit  as  judge;  also  that  If  the  court  includes  upon  the 
bench  no  judge  of  the  nationality  of  either  party  each  of  the  parties  may  choose 
a  person  to  sit  as  judge.  This  privilege  is  frequently  exercised. 

Ad  hoo  judgos  receive  compensation  for  each  day  on  which  they  exercise  their 
functions. 

Competence.— Since  the  function  of  the  court  ia  to  pass  judgment  upon  dis¬ 
putes  between  States,  only  States  may  be  parties  in  cases  before  the  court.  It  is. 
open  to  all  States  parties  to  the  statute  and  to  such  other  States  as  comply  with 
conditions  laid  down  by  the  security  council,  which  conditions  must  not,  in  any 
case,  place  the  parties  in  a  position  of  inequality  before  the  court. 

Compulsory  jurisdiction. — At  the  time  that  the  statute  was  being  drafted, 
there  was  strong  sentiment  on  the  part  of  certain  States,  particularly  the  smallor 
ones,  for  giving  the  court  compulsory  jurisdiction;  i.e.,  making  it  possible  for 
any  State  to  bring  an  action  against  any  other  State  without  the  latter’s  con¬ 
sent.  This,  it  was  argued,  was  warranted  by  the  moro  than  20  years  of  satis¬ 
factory  ox|>erience  with  the  Permanent  court.  The  opponents  of  this  view  felt 
that  some  States  were  not  yet  ready  to  accept  compulsory  jurisdiction,  and  that 
to  try  to  force  it  upon  them  might  causo  them  to  decline  to  uccept  the  statute  at 
all.  They  favoured  the  adoption  of  the  optional  provisions  in  article  80  of  the 
statute  of  the  Permanent  court.  This  was  agreed  upon,  and  that  article  be¬ 
came  article  30  of  the  new  statute.  Under  It  parties  to  the  statute  may  at  any 
time  file  with  the  secretary -general  of  the  United  Nations  a  declaration  accepting 
compulsory  jurisdiction  in  all  legal  disputes  concerning:  (1)  the  interpretation 
of  a  treaty ;  (2)  any  question  of  international  law;  (3)  the  existence  of  any  fact 
which,  if  established,  would  constitute  a  breach  of  an  international  obligation; 
and  (4)  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation. 

The  declaration  mentioned  may  be  made  unconditionally  or  on  condition  of 
reciprocity  on  the  part  of  other  states,  or  for  a  certain  time. 

It  was  further  provided  in  article  36  (paragraph  5)  that  declarations  made- 
under  the  old  statute  conferring  Jurisdiction  on  the  Permanent  court  which  were 
still  in  force  should  be  deemed,  as  between  the  parties  to  the  new  statute,  to  be 
acceptances  of  the  compulsory  jurisdiction  of  the  new  court. 

The  Anglo-Iranion  Oil  company  case  (Great  Britain  v,  Iran)  involved  a  decla¬ 
ration  by  Iran  in  1333  under  article  86  of  the  statute  of  the  Permanent  court. 
Although  the  court  held  that  it  did  not  have  jurisdiction,  it  was  only  because 
it  found  that  the  declaration  did  not  cover  that  particular  case  (judgment, 
July  22, 1952). 

The  court’s  jurisdiction  waa  still  further  extended  by  article  37  of  the  statute, 
which  stipulates  that  whenever  a  treaty  or  convention  in  force  "provides  for 
reference  of  a  matter  to  ♦  *  *  the  Permanent  Court  of  International  Justice,, 
the  matter  shall,  as  between  the  parties  to  the  present  Statute,  be  referred  to* 
the  International  Court  of  Justice." 

The  advisory  opinion  given  July  11, 1950,  on  the  international  status  of  South- 
West  Africa,  and  the  judgment  rendered  July  1,  1952,  in  the  Ambatielos  case 
(Greece  v.  Great  Britain )  were  examples  involving  article  87  of  the  statute. 

Law  applied . — The  statute  declares  it  to  be  the  duty  of  the  court  to  decide 
disputes  in  accordance  with  international  law.  It  applies:  (1)  international 
conventions  establishing  rules  recognized  by  the  contesting  states;  (2)  inter¬ 
national  custom  ns  evidence  of  a  general  practice  accepted  as  law;  (3)  the 
general  principles  of  law  recognised  by  civilized  nations;  and  (4)  it  may  look 
to  judicial  decisions  and  the  teachings  of  the  most  highly  qualified  publicists 
of  the  various  nations  as  subsidiary  means  for  determining  rules  of  law.  It 
may  also  decide  cases  em  aequo  et  hono  (that  is  to  say,  on  the  basis  of  equity), 
if  the  parties  agree.  In  the  absence  of  such  an  agreement  it  must  apply  rules 
of  law. 

Procedure. — The  official  languages  of  the  court  are  French  and  English;  either 
may  be  used  by  the  parties.  Written  pleadings  and  oral  arguments  presented 
in  one  language  are  translated  by  the  court’s  staff  Into  the  other.  The  jtidg-f 
ments  and  opinions  are  in  both  languages.  ' 

Cases  are  brought  before  the  court  either  by  the  notification  to  it  of  a  special' 
agreement  concluded  by  the  parties  or  by  the  unilateral  action  of  one  of  thenit 
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through  a  written  application  addressed  to  the  registrar.  The  proceedings  are 
in  two  parts,  written  and  oral.  The  written  proceedings  usually  consist  of 
two  pleadings  on  each  side  and  supporting  documents.  Oral  arguments  by 
counsel  follow  the  written  proceedings. 

The  court  may  also  hear  witnesses  and  appoint  commissions  of  experts  to 
make  investigations  and  reports  when  necessary.  Both  these  procedures  were 
followed  in  the  Corfu  channel  case  ( Great  Britain  v.  Albania)  decided  April  9, 
1040. 

The  deliberations  of  the  court  are  in  private,  but  the  Judgments,  which  are 
by  a  majority  vote,  are  read  in  open  court.  Any  Judge  may  file  a  separate 
opinion  if  ho  does  not  agree  in  whole  or  in  part  with  the  decision.  Few  decisions 
represent  the  unanimous  opinion  of  the  judges.  The  judgment  is  final  and  with¬ 
out  appeal. 

The  question  is  frequently  asked  as  to  how  decisions  of  the  court  are  enforced. 
This  also  troubled  the  minds  of  some  of  the  delegates  at  the  United  Nations  Con¬ 
ference  on  International  Organization,  held  at  San  Francisco,  Calif.,  when  tho 
statute  was  under  consideration.  To  meet  their  wishes  there  was  incorporated 
in  article  94  of  the  charter  an  undertaking  on  the  part  of  each  member  of  tho 
United  Nations  “to  comply  with  tho  decision  of  the  *  ♦  *  Court  ♦  *  *  in  any 
case  to  which  it  is  a  parly,"  and  a  further  provision  that — 

“If  any  party  to  a  cose  fails  to  perform  the  obligations  incumbent  upon  it 
under  a  judgment  rendered  by  the  Court,  the  other  party  may  have  recourse  to 
tho  Security  Council,  which  may,  if  it  deems  necessary,  make  recommendations 
or  decide  upon  measures  to  be  taken  to  give  effect  to  the  judgment." 

It  should  bo  remarked,  however,  that  by  the  early  1950’s  there  had  been  no 
known  instance  of  the  failure  of  a  party  to  a  case  before  the  court,  or  before  its 
predecessor,  tho  Permanent  Court  of  International  Justice,  to  carry  out  a  deci¬ 
sion  of  either  court.  In  the  case  of  the  Anglo-Iranian  Oil  company,  supra ,  Iran 
declined  to  observe  an  order  issued  by  tho  court,  July  5,  1951,  under  article  41 
of  the  statute,  indicating  interim  measures  of  protection  to  be  taken  by  tho 
parties  pending  final  decision.  But  this  is  not  to  be  regarded  as  an  exception 
to  what  has  just  been  stated  since  such  orders  do  not  amount  to  Judgments. 
They  merely  indicate  provisional  measures  which  tho  court  considers  ought  to 
be  taken  to  preserve  the  rights  of  the  parties. 

Advisory  opinions. — Tho  court  is  authorized  by  article  05  of  the  statute  to  give 
advisory  opinions  on  any  legal  questions  at  the  request  of  whatever  body  may 
be  authorized  by  or  in  accordance  with  the  charter  of  the  United  Nations  to 
make  such  a  request. 

Articlo  90  of  the  charter  provides  that  such  opinions  may  be  requested  by  the 
general  assembly  or  tho  Security  council ;  also  that  they  may  be  requested  by 
other  organs  of  the  United  Nations  and  specialized  agencies,  when  authorized  by 
the  general  assembly.  Such  requests  must  bo  laid  before  the  court  by  means 
of  a  written  request  containing  an  exact  statement  of  the  questions,  accompanied 
by  all  documents  likely  to  throw  light  upon  them.  From  this  point  on,  the  pro¬ 
cedure  before  the  court  is  somewhat  analogous  to  that  followed  in  contentious 
cases ;  that  is  to  say,  the  registrar  gives  notice  of  the  request  to  all  states  en¬ 
titled  to  appear  before  the  court,  and  the  president  of  the  court  fixes  time  limits 
within  which  the  states  wishing  to  do  so  may  submit  written  statements  or  be 
heard  orally  at  a  public  sitting  to  be  held  for  the  purpose.  States  and  organiza¬ 
tions  presenting  written  or  oral  statements  are  allowed,  within  a  specified  time, 
to  comment  on  those  submitted  by  others. 

Advisory  opinions,  like  Judgments,  are  delivered  in  open  court. 

Permanent  Court  op  International  Justice 

The  Permanent  Court  of  International  Justice,  first  standing  judicial  tribunal 
in  history  to  which  the  nations  of  the  world  could  refer  their  disputes,  was  estab¬ 
lished  under  a  statute  approved  by  the  assembly  of  the  League  of  Nations  and 
opened  on  Dec.  16,  1920,  for  acceptance  by  states.  Its  seat  was  at  The  Hague. 
A  total  of  51  nations,  including  all  the  major  powers  except  the  United  States  and 
the  U.S.S.B.,  eventually  accepted  the  statute.  Members  of  the  court  were  elected 
for  the  first  time  on  Sept.  14-16,  1921,  and  met  for  organizational  purposes  on 
Jan.  80, 1922.  The  first  session  for  the  transaction  of  judicial  business  opened 
June  15, 1922.  During  its  existence,  the  court  gave  82  Judgments  and  27  advisory 
opinions.  It  become  moribund  with  the  outbreak  or  World  War  II  and  was 
dissolved  by  the  final  session  of  the  assembly  of  the  League  of  Nations  as  of 
April  19, 1 946,  bequeathing  its  experience  and  traditions  to  the  new  International 
Court  of  Justice  (q. t>.)  created  by  the  United  Nations. 
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KVOf.UTION  AND  ACCOM 1‘MBIIMKNT 

Tlio  croal lull  of  the  rornmnont  Court  of  International  Justice  was  the  culmina¬ 
tion  of  a  trend,  evident  wince  the  end  of  tin*  18th  century,  to  enlarge  the  scope 
of  orderly  adjudication  of  International  disputes.  About  1(10  International 
arbitrations  wore  held  during  the  10th  century.  Tho  Ilaguo  conferences  of  1800 
and  J007  gave  further  Impetus  to  arbitration  by  regularizing  Its  procedure  and 
providing  for  a  panel  of  qualified  persons  from  which  arbitrators  could  be  drawn. 
However,  arbitrators  selected  'by  the  parties  to  particular  disputes  were  some¬ 
times  Intluonced  by  extrajudicial  considerations  and  did  not  fully  develop  a  body 
of  consistent  practice  and  case  law  which  would  sorvo  to  strengthen  the  rellanco 
of  states  on  International  law.  By  11)07  tho  need  for  a  full-time  standing  Inter¬ 
national  tribunal  which  could  he  trusted  to  develop  and  apply  International  law 
in  a  spirit  of  Judicial  Impartiality  and  responsibility  was  widely  recognized. 
Attempts  at  The  Hague  conference  of  1007  to  establish  such  a  tribunal  failed 
largely  becauso  It  seemed  impossible  to  reconcile  the  interests  of  the  great 
powers  and  tho  smaller  states  in  tho  appointment  of  tho  Judges.  The  creation 
of  tho  League  of  Nations  in  11)20  solved  this  problem,  since  an  equal  voice  In  tho 
selection  of  Judges  could  bo  given  to  the  council  of  the  League,  in  which  tho 
great  powers  were  expected  to  predominate,  and  to  tho  assembly,  in  which  the 
smaller  states  were  to  have  a  large  majority. 

Preparation  of  the  statute, — Article  14  of  tho  covenant  of  tho  League  of  Na¬ 
tions  directed  the  council  of  the  League  to  formulate  plans  for  the  establishment 
of  a  Permanent  Court  of  International  Justice.  At  the  invitation  of  the  council, 
ten  international  lawyers  from  as  many  countries  met  at  The  Hague  on  June  Id, 
1020,  as  a  committee  to  preparo  such  plans.  The  draft  scheme  reported  by  this 
committee  on  July  24,  1020,  became  the  basis  of  the  stntuto  of  tho  court  ns 
elaborated  by  the  council  and  the  assembly  of  the  League  and  opened  by  a 
protocol  of  signature  for  acceptance  by  states.  The  protocol  was  rati  lied  by  u 
snillclent  number  of  states  to  bring  the  stntuto  Into  force  by  Sept.  1,  1021. 

Numerous  amendments  to  the  statute  were  proposed  In  1020  by  a  committee 
of  jurists  appointed  by  the  council  of  the  League  of  Nations,  The  proposed 
amendments,  as  modilled  by  a  conference  of  the  parties  to  the  statute,  wore 
approved  by  tho  assembly  of  tho  Leaguo  and,  after  ratification  by  most  of  the 
parties,  brought  into  force  on  Feb.  1, 11)80. 

^ Vork  of  tho  Court . — Tho  court  held  sessions  every  year  from  1922  to  1940  and 
a  flnnl  session  In  Oct.  1945.  A  total  of  87  i>ersons  from  24  nations  were  mem¬ 
bers  of  the  court  at  various  times;  among  them  were  four  Americans,  although 
the  United  States  was  not  a  party  to  tho  statute  and  took  no  part  in  tho  election 
of  judges.  Tho  eminence  and  reputation  of  tho  judges  Inspired  general  respect 
for  the  court  and  its  decisions,  although  Its  advisory  opinion  on  tho  Austro* 
German  customs  union  In  1981  was  widely  susi>ccted  of  having  been  influenced 
by  political  preferences.  None  of  the  82  judgments  of  tho  court  was  ever  de¬ 
fied  by  the  parties,  and  Its  27  advisory  opinions,  though  not  formally  binding, 
were  received  with  respect  and  taken  into  account  In  tho  settlement  of  the  dis¬ 
putes  or  problems  to  which  they  related.  The  court  was  thus  instrumental  in  the 
peaceful  resolution  of  many  international  difficulties.  Its  decisions  also  served 
to  clarify  and  develop  international  law,  thus  providing  states  with  surer  guid¬ 
ance  to  proper  international  conduct.  However,  the  conflicts  of  interest  which 
were  most  dangerous  to  the  peace  of  the  world  and  culminated  in  World  War  II 
never  came  before  the  court  except  the  anschluss  case  In  which  by  a  divided  vote 
the  court  denied  the  validity  of  the  customs  union  of  Austria  and  Germany. 

Although  the  court  was  generally  regarded  as  one  of  the  more  successful  insti¬ 
tutions  of  the  period  between  World  Wars  I  and  II,  the  necessary  changes  in 
its  constitution  after  World  War  II  were  technically  easier  to  accomplish  by 
the  creation  of  a  new  International  Court  of  Justice,  since  many  enemy  and  neu¬ 
tral  states  continued  to  be  parties  to  the  old  statute.  Nevertheless,  the  statute 
of  the  new  court  is  very  similar  to  that  of  the  Permanent  Court  of  International 
Justice,  on  which  it  is  expressly  based. 

CONSTITUTION  AND  ORGANIZATION 

ThG  court  was  originally  composed  of  11  judges  and  4  deputy  Judges,  but  In 
1030  the  number  of  judges  was  increased  to  15,  and  in  1930  the  office  of  deputy 
judge  was  abolished.  The  statute  provided  that  the  court  should  be  “a  body  of 
independent  judges,  elected  regardless  of  their  nationality  from  among  persons 
of  high  moral  character,  who  possess  the  qualifications  required  In  their  re- 
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spectlvu  countries  for  appointment  to  tho  highest  Judicial  oillces,  or  aro  Juriscon¬ 
sults  of  recognized  competence  In  international  law."  Only  olio  national  of  any 
state  at  a  tiino  could  ho  inoinbor  of  tho  court. 

Tho  court's  expenses  woro  horno  largely  by  tho  League  of  Nations.  Tho 
Judges  received  regular  salaries.  Nino  judges  aulllced  to  make  a  quorum. 
Deputy  Judges,  until  their  poata  were  abolished  In  I  OHO,  replaced  Judges  who 
were  ahaent.  The  court  elected  Ita  own  president  and  vice  president,  appointed 
lta  own  registrar  and  made  Ita  own  rules  of  court  regulating  organization  and 
procedure.  Special  chambers  were  formed  by  the  court  for  certain  types  of 
eases,  but  these  chambers,  to  which  cases  could  bo  referred  only  at  the  request 
of  the  parties,  remained  largely  unused. 

Pi  lection  of  Judf/cs. — The  Judges  ami  deputy  Judges  were  elected  for  nine- 
year  terms  by  concurrent  majority  votes  of  the  council  and  tho  assembly  of  tho 
League  of  Nations,  and  were  eligible  for  reelectlon.  Parties  to  the  statute  who 
were  not  memliors  of  tho  League  could  take  part  In  the  elections  under  a  pro¬ 
vision  made  In  11), 'Ul.  In  case  of  deadlock,  after  a  Joint  conference  failed  to 
produce  agreement,  the  Judges  already  elected  filled  the  remaining  vacancies  by 
selection  from  among  the  candidates  who  obtained  votes  In  tho  assembly  or  the 
council, 

Only  persons  nominated  by  the  national  groups  of  the  Permanent  Court  of 
Arbitration  established  by  The  Hague  conferences  of  181)1)  and  1007,  or  by  groups 
similarly  appointed  by  governments  not  represented  In  that  court,  could  bo 
candidates  in  the  elections  of  the  members  of  the  court.  The  Permanent  Court 
of  Arbitration,  which  was  not  a  standing  tribunal  hut  a  panel  from  which  arbi¬ 
trators  could  he  selected  In  case  of  need,  was  composed  of  persons  “of  known 
competency  In  questions  of  International  law,  of  the  highest  moral  reputation, 
and  disposed  to  accept  the  duties  of  arbitrator/'  with  each  party  to  The  Hague 
Convention  for  tho  Pacific  Settlement  of  International  Disputes  appointing  not 
more  than  four  such  persons.  Tho  persons  so  appointed  by  each  state  formed 
a  “national  group"  for  the  purimse  of  nominating  candidates  for  the  Permanent 
Court  of  International  Justice.  This  procedure  was  designed  to  minimize  the 
effect  of  political  motives  In  the  selection  of  the  judges  and  to  ensure?  the  nomi¬ 
nation  of  sultablo  candidates.  The  statute  also  laid  down:  “At  every  election, 
the  electors  shall  bear  In  mind  that  not  only  should  all  the  persons  appointed 
as  members  of  the  court  possess  the  qualifications  required,  but  the  whole  body 
also  should  represent  tho  main  forms  of  civilization  and  the  principal  legal 
systems  of  the  world." 

Judges  Ad  hoe . — If  In  any  case  before  the  court  there  was  no  Judge  from  a 
slate  which  was  a  party  litigant,  that  state  could  name  an  additional  judge  to  sit 
with  the  court,  on  a  basis  of  equality  with  the  other  judges,  in  that  case.  For  this 
purpose  several  parties  in  the  same  interest  were  reckoned  as  one  party  only. 
Such  specially  appointed  judges  were  often  referred  to  ns  judges  ad  hoc . 

FUNCTIONS,  JURISDICTION,  AND  PROCEDURE 

The  functions  of  the  court  were  to  hear  and  determine  disputes  submitted  to 
It  by  states  and  to  give  advisory  opinions  at  the  request  of  the  assembly  or  the 
council  of  the  League  of  Nations.  The  statute  required  the  court  to  apply  in  its 
decisions  (1)  international  conventions,  whether  general  or  particular,  estab¬ 
lishing  rules  expressly  recognized  by  the  contesting  states;  (2)  international 
custom  ns  evidence  of  a  general  practice  accepted  ns  law;  (tt)  the  general  prin¬ 
ciples  of  law  recognized  by  civilized  nations;  (4)  judicial  decisions  and  the 
teachings  of  the  most  highly  qualified  publicists  of  the  various  nations,  ns  sub¬ 
sidiary  means  for  the  determination  of  rules  of  law.  The  court  also  had  the 
power,  if  the  parties  so  agree,  to  decide  a  case  ex  aequo  et  hono  (that  is,  without 
strict  regard  for  legal  rules),  but  this  power  was  never  in  fact  exercised.  A 
decision  of  the  court  was  formally  binding  only  between  the  parties  and  in 
respect  of  the  particular  case,  but  the  court  tended  to  rely  on  its  previous 
decisions  as  precedents. 

Jurisdiction. — Only  states  or  members  of  the  League  of  Notions  could  be 
parties  to  cases  before  the  court.  Claims  of  private  persons,  therefore,  could  be 
brought  before  the  court  only  by  their  governments.  The  court  was  open  to  the 
members  of  the  League  of  Nations  and  to  the  states  mentioned  in  the  annex  to 
the  League  covenant,  and  It  was  open  to  other  states  upon  condition  of  their 
accepting  the  jurisdiction  of  tho  court  and  undertaking  to  carry  out  in  good 
faith  its  decisions  and  not  to  resort  to  war  against  a  state  complying  therewith. 
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The  jurisdiction  of  the  court  comprised  nil  cases  which  the  parties  referred 
to  it  and  all  matters  specially  provided  for  in  treaties*  and  conventions  in  force. 
It  was  based  on  the  consent  of  the  parties.  The  mere  acceptance  of  the  statute 
did  not  hind  a  state  to  submit  any  dispute  to  the  court.  The  statute,  however, 
contained  an  optional  clause  by  adhering  to  which  a  state  recognized  the  jurisdic¬ 
tion  of  the  court  ns  compulsory  In  relation  to  other  states  accepting  the 
same  obligation.  A  total  of  45  states  at  one  time  or  another  adhered  to  this 
clause,  hut  many  of  the  adhcrences  were  for  limited  periods  of  time  and  restricted 
by  various  reservations.  The  court’s  jurisdiction  was  also  extended  by  provi¬ 
sions  in  many  treaties  for  the  submission  to  the  court  of  disputes  between  the 
parties. 

Advisory  opinions. — International  organizations,  including  the  League  of  Na¬ 
tions  itself,  had  no  standing  to  appear  ns  parties  in  cases  before  the  court,  but 
the  court  was  empowered  to  give  an  advisory  opinion  upon  any  dispute  or 
question  referred  to  it  by  the  council  or  the  assembly  of  the  League.  Actually, 
only  the  council  requested  advisory  opinions.  States  were  permitted  to  submit 
to  the  court  written  and  oral  statements  with  respect  to  matters  on  which 
advisory  opinions  were  sought.  International  organizations  notified  by  the  court 
could  also  submit  such  statements.  The  court  could  refuse  to  give  an  opinion, 
as  it  did  in  1023  in  the  Eastern  Karelin  case. 

Procedure. — Elaborate  provision  was  made  to  permit  all  interested  states  to 
present  fully  their  respective  contentions  and  the  relevant  evidence.  The  written 
proceedings  in  contentious  cases  consisted  of  the  communication  to  the  judges 
and  to  the  other  parties  of  memorials,  counter  memorials,  and,  if  necessary, 
replies  and  rejoinders,  with  all  supporting  papers  and  documents.  The  oral 
proceedings  consisted  of  the  hearing  of  witnesses,  experts,  agents,  counsel,  and 
advocates.  The  hearings  were  public.  The  court  was  empowered  to  indicate  any 
provisional  measures  to  be  taken  to  preserve  the  rights  of  either  party  pending 
final  decision.  The  judgment  or  advisory  opinion,  read  in  open  court,  was  given 
by  a  majority  of  the  judges  present  at  the  hearing,  and  stated  the  reasons  on 
which  the  decision  or  opinion  was  based.  A  judgment  was  final  and  without 
appeal.  Dissenting  judges  were  entitled  to  deliver  separate  opinions.  The 
judgments  and  advisory  opinions  were  printed  in  special  series  of  reports,  as 
were  the  pleadings  and  the  records  of  the  hearings.  The  official  languages  were 
English  and  French. 

Extra  judicial  activity. — The  court  or  its  president  on  several  occasions  com¬ 
plied  with  requests  to  appoint  arbitrators  and  other  persons  with  international 
functions.  Although  there  was  no  provision  in  the  statute  for  this  activity,  It 
was  generally  regarded  as  within  the  scope  of  the  general  Interest  served  by  the 
existence  of  the  court. 

BinniooRApRY.— H.  Lauterpacht,  The  Development  of  International  Law  by 
the  Permanent  Court  of  International  Justice  (New  York,  London,  1034)  ;  Man- 
ley  O.  Hudson,  The  World  Court ,  1921-1988:  a  Handbook  of  the  Permanent 
Court  of  International  Justice ,  5th  ed.  (Boston,  1038) ;  The  Permanent  Court  of 
International  Justice ,  1920-1942,  rev.  ed.  (New  York,  1943) ;  annual  articles  in 
the  American  Journal  of  International  Law  (Jan.  1923-Jan.  1947)  ;  full  bibliog¬ 
raphy  of  publications  by  and  about  the  court  were  printed  in  its  Annual  Reports, 
Permanent  Court  of  International  Justice,  Publications,  series  E,  no.  1-10  (1925- 
47),  and  subsequently  in  the  Yearbooks  of  the  International  Court  of  Justice: 
see  also  bibliography  in  Edvard  Hambro,  The  Case  Law  of  the  International 
Court  (Leyden,  1952). 

The  Chairman.  Mr.  Donald  Jameson,  president  of  the  Equitable 
Securities  Co.  of  Indianapolis,  Ind. 

STATEMENT  OF  DONALD  JAMESON,  PRESIDENT,  EQUITABLE 
SECURITIES  CO.,  INDIANAPOLIS,  IND. 

Mr.  Jameson.  Mr.  Chairman  and  members  of  the  Senate  Foreign 
Relations  Committee,  mv  name  is  Donald  Jameson,  256  Buckingham 
Drive,  Indianapolis,  Ind.  I  am  a  Hoosier  horn  and  bred — my  an¬ 
cestors  came  to  Indiana  shortly  after  the  Revolutionary  War,  in 
which  thev  fought.  I  was  a  ward  chairman,  a  member  of  the  Indi¬ 
ana  Legislature,  and  a  city  councilman. 
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I  am  testifying  as  a  small  businessman  ami  as  an  individual,  know¬ 
ing  that  thousands  of  little  people  such  as  I  am  and  as  I  know  have 
the  same  views  that  I  have  on  this  subject. 

PRESERVING  SOVEREIGN  RIGHTS  OF  UNITED  STATES 

The  six  vital  words  “as  determined  by  the  United  States” — known 
as  the  Connally  amendment,  which  was  adopted  by  the  Senate  of  the 
United  States — preserves  the  sovereign  rights  of  this  Nation.  It  is 
because  of  these  words  that  our  Nation  has  reserved  the  right  to  de¬ 
cide  which  cases  shall  be  referred  to  the  United  Nations  International 
Court  of  Justice,  and  which  cases  are  of  a  purely  domestic  nature. 
This  right  of  the  United  States  must  be  preserved. 

court's  INTERPRETATION  OF  TREATIES 

If  the  Humphrey  Senate  Resolution  94  is  adopted,  you,  gentlemen, 
the  duly  elected  representatives  of  the  people,  could  become  the  pawns 
of  the  World  Court  which  could  assume  your  constitutional  right  to 
accept  or  repudiate  the  terms  of  treaties  entered  into  by  our  Republic. 
The  United  Nations  Charter  was  adopted  as  a  treaty.  It  solemnly 
contemplates  the  fact  that  under  article  0,  paragraph  2,  of  the  Con¬ 
stitution  of  the  United  States,  “*  *  *  all  treaties  made  *  *  *  shall 
be  the  Supreme  Law  of  the  land;  and  the  judges  in  every  state  shall 
be  bound  thereby  *  *  *.”  Then  read  article  36,  2(a)  of  the  Statute 
of  the  United  Nations  Court  which  states  unequivocally  that  the 
World  Court  has  jurisdiction  over  “the  interpretation  of  a  treaty.” 
Thus,  if  Senate  Resolution  94  is  adopted,  all  treaties  entered  into  by 
the  United  States  would  automatically  be  subject  to  revision  or  rejec¬ 
tion  by  the  United  Nations  Court.  With  the  possible  exception  of 
France,  in  no  other  nation  does  a  treaty  automatically  become  do¬ 
mestic  law. 

ISSUES  INVOLVING  THE  PANAMA  CANAL 

Two  of  the  fifteen  judges  of  the  United  Nations  Court  are  from 
Communist  nations,  Roland  and  the  Soviet  Union.  For  years  the 
Communist  bloc  has  been  castings  covetous  eyes  toward  the  Panama 
Canal.  Recently  the  public  press  has  been  reporting  Communist- 
inspired  activities  against  the  United  States  in  Panama.  Without 
the  protection  of  the  Connally  amendment,  the  United  Nations  Court 
could  claim  our  treaty  with  Panama  is  not  a  “domestic  issue”  but 
should  be  brought  before  the  International  Court  of  Justice.  This 
body  could  declare  the  Panama  Canal  under  the  trusteeship  of  the 
United  Nations.  We  would  be  helpless  because  under  article  60  of  the 
Statute  of  the  World  Court  their  “*  *  *  judgment  is  final  and  without 
appeal.”  Adoption  of  Senate  Resolution  94  would  place  American 
treaties  under  international  United  Nations  dictatorship. 

GENOCIDE  CONVENTION 

Not  only  could  treaties  come  under  the  scrutiny  and  jurisdiction  of 
this  United  Nations  Court,  but  individual  Americans  could  be  charged 
before  the  World  Court.  The  Genocide  Convention  was  signed  by 
the  United  States  and  came  into  force  as  a  treaty  of  the  United 
Nations  on  January  12,  1951,  after  20  states  had  ratified  or  acceded. 
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Under  I  lie  Genocide  Treaty  article  II,  (10,  “Causing  serious  bodily 
or  mental  barm  to  members  of  a .  group'’  inuKcs  one  guilty  of  genocide. 
Suppose  an  eminent  Senator  makes  statements  against  the  orutality 
of  Communist  conquest-  such  as  the  slave  labor  camps,  the  rape  of 
Hungary,  and  the  atrocity  killing  of  Chinese  nationals.  A  Com¬ 
munist, 'as  a  member  “of  a  group”  could  charge  that  Senator  with 
causing  him  mental  ImVm  and  nave  him  tried  before  the  World 
Court.  There  is  no  right,  of  trial  by  jury  as  designated  in  the  Con¬ 
stitution  of  the  United  States.  The  reporter  who  wrote  the  Senator’s 
statements  would  also  be  subject  to  trial  for  having  contributed  to  the 
“mental  harm”  because  under  article  TIT — 

The  follow! an  acts  shall  lie  panlsliahle :  *  *  * 

(e)  (Vmpllclt.v  IngonocUlo. 

Art  icle  IV  of  the  Genocide  Treaty  states : 

Persons  commit thitf  Kcnochic  or  any  of  the  other  acts  enumerated  In  article 
III  shall  he  punished,  whether  they  are  constitutionally  responsible  rulers, 
public  otHclahs  or  private  Individual. 

DECLARATION  OF  HUMAN  RIO  UTS 

Dr.  Charles  Malik  of  Lebanon,  former  Chairman  of  the  Human 
Rights  Commission  of  the  United  Nations,  has  warned  of  the  Com¬ 
munist  domination  of  this  Commission.  The  United  States  has  en¬ 
dorsed  the  Declaration  of  Human  Rights  of  the  United  Nations. 
Article  21  of  this  document,  adopted  as  principle  by  member  coun¬ 
tries  in  December  1018,  states  that  “Everyone  lias  the  right  to  take 
part  in  <  bo  government  of  bis  country  *  *  But- subversive  screen¬ 

ing  is  necessary  for  certain  Government  positions  in  the  United  States. 
A  subversive  could  appeal  to  the  World  Court  and  demand  that,  since 
the  United  States  has  endorsed  the  Human  Rights  Declaration,  ho 
should  be  permitted  to  “take  part  in  the  Government.” 

Under  article  14(1)  of  this  Declaration  of  Human  Rights,  “Every¬ 
one  has  the  right  to  seek  and  to  enjoy  in  other  countries  asylum  from 
persecution.”  Our  immigration  law  has  subversive  screening  which 
could  be  declared  illegal’ by  the  World  Court.  In  fact  the  World 
Court  could  scrap  our  entire  immigration  law  and  order  the  United 
States  to  accept  tho  hundreds  ofTnmisands  of  refugees  who  are  cla¬ 
moring  for  entrance  to  this  country.  Think  what  this  would  do  to 
labor  market. 

Everywhere  wo  read  or  hear  of  “population  explosion”  and  this 
Nation 'must  protect  herself  from  the  unemployment  which  would 
sweep  the  country  if  tho  International  Court  should  decide  to  assume 
authority  over  immigration. 

OPPOSITION  TO  SENATE  RESOLUTION  04 

What  can  this  great  country  of  ours  gain  and  what  can  the  free 
world  gain  by  the  removal  of  the  Connally  amendment? 

The  six  words  that  protect  us — “as  determined  by  tho  United 
States” — must  stand. 

The  people  that  I  represent— the  little  people  that  are  attending 
to  their  jobs,  raising  their  families,  and  paying  their  monthly  bills — 
beseech  you  to  vote  “No”  to  Senate  Resolution  94. 

Thank  you. 
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Senator  IlrcitENLoomt  (presiding).  Well,  Minnie  you,  Mr.  Janm- 
son,  for  your  statement. 

1  Miinlc,  perhaps,  you  may  want.  to  reconsider  one  statement  you 
have  made  when  you  referred  lo  Min  Genocide  Treaty.  II  is  in  Mm 
second  paragraph  on  page  2,  Mm  middle  of  Mm  page,  where  you  say 
Mmt.  Mm  Genocide  Convention  was  signed  by  Mm  United  Slates  and 
came  into  force  as  a.  Meaty  of  Mm  United  Nations — I  beg  your  pardon, 
I  misread  if  as  saying  a  treaty  of  Mm  United  States.  We  have  not 
rat  itied  that  as  a  treaty. 

Mr.  Jameson.  Yes;  treaty  of  the  United  Nations. 

Senator  IIiCKENi.oorEit.  1  am  sorry ;  I  misread  that. 

Thank  you  very  much. 

Mr.  Jameson.  'Thank  you. 

Senator  IIiCKENi.oorEit.  Mr.  Merwin  K.  Hart,  president  of  the  Na¬ 
tional  Economic  Council  of  New  York  City. 

He  seated,  Mr.  Hart,  please. 

STATEMENT  OF  MERWIN  K.  HART,  PRESIDENT,  NATIONAL 
ECONOMIC  COUNCIL,  NEW  YORK  CITY 

Mr.  Hast.  My  name  is  Merwin  K.  Hart.  I  am  president  of  the 
Nat  ional  Economic  Council,  with  members  in  all  States,  a  member¬ 
ship  corporation  organized  under  Mm  laws  of  the  State  of  New  York. 

Wo  have  been  coming  down  here,  Mr.  Chairman,  for  some  30  years 
on  some  of  these  matters. 

Tim  kernel  of  the  pending  Senate  Resolution  04  is  the  proposal  to 
remove  the  words  “as  determined  by  the  United  States”  from  Senate 
Resolution  IOC  of  the  70th  Congress,  2d  session. 

REASONS  FOR  RETAINING  RESERVATION 

If  there  was  reason  for  inserting  those  words,  “as  determined  by 
the  United  States”  in  the  resolution  of  August  2,  1946,  there  is  even 
more  reason  for  keeping  t  hem  there  now  in  1060. 

For  America  is  lar  weaker  today  vis-a-vis  Soviet  Russia  than  she 
was  then, 

Tim  greatest  problem  before  America  today  is  not  “peace”  or  “peace 
with  justice”  or  “a  just  and  lasting  peace,”  about  which  wo  hear  so 
much  these  days,  and  all  of  which  are  important. 

The  greatest  problem  before  America  today  is  just  plain  survival — 
the  continued  independence  of  the  American  Republic  and  the  con¬ 
tinued  liberty  of  lmr  people. 

These  two  are  gravely  threatened  by  this  ponding  resolution.  Pas¬ 
sage  of  Senate  Resolution  04  could  lead  gradually  to  abdication  by 
the  United  States  of  its  sovereign  power  and  that  of  the  American 
*  people  to  a  world  government.  It  is  my  belief  that  that  has  long 
been  the  objective  of  our  enthusiastic  but  deluded  “one  worlders.” 

EFFECT  OF  ADDITIONAL  UNITFJ>  NATIONS  MEMBERS 

What  influence  would  the  United  States  have  with  its  1  vote  out 
of  15  in  the  World  Court — the  International  Court  of  Justice? 

There  are  today  82  member  countries  of  the  United  Nations,  with 
which  the  International  Court  of  Justice  is  closely  affiliated  and  by 
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which  it  is  controlled.  There  are  four  or  live  likely  new  members  of 
tho  United  Nations  in  19(K).  The  year  1901  is  likely  to  bring  in 
Cyprus,  Rhodesia,  Nyasaland,  Tanganyika,  Uganda,  and  tho  Belgian 
Congo,  or  most  of  them. 

It.  is  well  known  that  for  years  Soviet  Russia  and  communism  gen¬ 
erally  have  been  stirring  up  trouble  in  all  parts  of  Africa;  and  these 
new  nations  that  are  appearing  so  rapidly  are,  without  doubt,  just  as 
have  been  planned  by  world  communism. 

Among  certain  Americans  tho  appearance  of  a  new  African  inde¬ 
pendent  nation  is  ground  for  satisfaction.  But  there  is  little  question 
that  this  great  now  addition  to  the  family  of  nations  is  designed  by 
world  communism  to  give  Soviet  Russia  presently  a  clear  majority 
or  more  in  tho  General  Assembly  of  the  United  Nations. 

It.  would  be  mere  folly  for  this  great  American  Republic  to  put 
itself  into  tho  hands  of  tho  80  or  90  or  100  other  nations  that  consti¬ 
tute,  or  will  shortly  constitute,  tho  United  Nations.  Most  of  these 
other  nations  are  small  in  population,  unimportant  economically, 
and  many  of  them  backward  in  the  extreme.  Yet  the  vote  of  each  will 
be  just  as  effective  as  that  of  tho  United  States  in  the  U.N. :  and 
America  will  have  but  a  single  vote  in  tho  World  Court  while  Soviet 
Russia,  together  with  Poland,  will  have  two. 

Of  course  these  nations  will  bo  eager  to  join  the  United  Nations 
and  bo  subject  to  the  International  Court.  They  have  little  to  lose. 
But  tho  people  of  the  United  States  have  everything  to  lose. 

MAN’S  REST  UOVR  FOR  A  PEACEFUL  WORLD 

1  have  carefully  read  the  address  of  Mr.  Charles  H.  Rhyne,  chair¬ 
man  of  tho  committee  on  world  peace  through  law  of  the  American 
Bar  Association,  which  was  inserted  in  the  record  by  Senator  Hum¬ 
phrey  at  tho  same  lime  that  he  inserted  a  draft  of  Senate  Resolution 
94,  on  May  24,  1959,  Mr.  Rhyne  said  in  this  address : 

Though  never  envisioned  as  the  absolute  tranquilizer  for  all  world  frictions, 
the  United  Notions  still  is  man’s  best  existing  hope  for  a  peaceful  world. 

I  deny  absolutely,  Mr.  Chairman,  that  the  United  Nations  is  or 
ever  has' l>ecn  “man’s  best  existing  hope  for  a  peaceful  world.” 

To  note  a  single  action  by  the  United  Nations  which  has  stirred  up 
no  end  of  trouble  for  the  United  States  and  other  nations,  I  would 
mention  the  action  taken  to  partition  Palestine,  which  was  jammed 
through  the  General  Assembly  of  the  United  Nations  in  late  Novem¬ 
ber  1947. 

It  is  clear  to  me  that  man’s  best  existing  hope  for  a  peaceful  world  is 
not  the  United  Nations,  but  a  continued  strong,  independent  United 
States  of  America.  Certainly  the  continuance  of  that  independence 
is  the  best  existing  hope  of  loyal  Americans  for  a  peaceful  world. 

Mr.  Rhyne  in  his  address  lays  great  stress  on  the  fact  that  the  In¬ 
ternational  Court  of  Justice  has  little  to  do  at  present.  His  argu¬ 
ment  seems  to  be  that  the  United  States  should  jeopardize  its  own 
sovereignty  in  order  to  give  this  Court  of  15  judges  more  to  do. 

SENATE  ACTION  ON  SENATE  RESOLUTION  04 

Anyway,  what’s  the  hurry  about  pushing  this  resolution  through 
the  Senate?  Why  is  only  a  single  afternoon  made  available,  on  short 
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notice,  for  American  citizens  to  express  their  views  on  the  subject? 
Would  any  vital  American  interest  suffer  if  this  matter  were  put  over 
for  a  year — or  put  on  ice  for  an  indefinite  time? 

There  are  highly  organized  groups  in  the  United  States  that  seem 
infatuated  with  the  idea  that  the  United  States  has  only  to  enmesh 
itself  and  its  interests  with  those  of  other  nations  in  order  to  insure 
a  just  peace. 

But  our  involvement  in  the  Korean  war  is  alone  enough  to  refute 
this  notion.  Duo  to  the' brilliance  of  General  MacArthur  and  one  or 
more  of  his  successors  in  command  in  Korea,  that  war  would  have  been 
won — in  fact,  was  to  all  intents  and  purposes  won.  Yet  we  were 
compelled  by  our  tie-in  with  other  nations  to  refrain  from  winning  the 
war.  And  so  we  lost  it. 

I  firmly  believe  that  this  resolution  should  be  defeated. 

Senator  IIickenlooper.  Thank  you,  Mr.  Hart,  for  your  statement. 

I  want  to  refer  to  only  one  paragraph  on  page  4  in  which  you  ob¬ 
ject  to  what  you  believe  to  be  the  short  notice  and  precipitate  nature 
of  this  hearing. 

This  resolution,  I  believe,  was  filed  last  year.  It  has  been  the  sub¬ 
ject  of  considerable  discussion  over  the  country. 

As  everyone  knows,  for  various  reasons,  this  session  of  the  Con¬ 
gress  is  going  to  be  somewhat  compressed.  There  are  a  couple  of 
conventions  that  are  going  to  be  held  in  July  that  will  probably  have 
an  effect  on  adjournment  time;  I  am  not  sure.  But  anyway,  notice 
was  given,  I  believe,  on  the  21st  of  January — but  I  will  check  that 
date — that  these  hearings  would  be  held,  and  up  until,  I  believe,  today 
or  yesterday  at  the  latest,  every  person,  organization,  or  group  that  had 
desired  to  be  heard  was  put  on  the  list  to  be  heard. 

I  believe  six  or  seven  requests  more  have  come  in,  either  last  night 
or  today,  requesting  to  be  heard. 

I  cannot  speak  for  the  chairman;  I  cannot  commit  the  committee. 
The  attendance  here  at  this  particular  moment  precludes  any  polling 
of  the  committee,  so  I  am  not  authorized  to  make  any  commitments, 
but  I  have  no  doubt  that  within  all  reasonable  limits  any  appropriate 
or  proper  people  or  groups  who  have  views  to  present  on  this  will  be 
permitted  to  present  those  views. 

I  am  sure  that  I  do  speak  for  the  chairman  and  for  the  committee 
when  I  say  that  we,  regardless  of  our  personal  opinions  on  this  matter 
one  way  or  the  other, have  no  desire  to  compress  this  hearing  nor  to 
rush  through  unduly  in  any  way,  shape,  or  form. 

I  merely  say  that  in  defense  of  the  committee  procedure,  and  I 
would  not  want  you  to  misinterpret  the  action  of  the  committee  on 
this  matter. 

We  hope  to  have  as  adequate  hearings  as  the  circumstances  will 
permit. 

Mr.  Hart.  Then,  Mr.  Chairman,  thank  you  very  much  for  that. 
I  would  simply  suggest  that  owing  to  the  importance  of  the  subject, 
the  overwhelming  importance,  and  owing  to  the  fact,  as  you  just 
said,  that  this  year’s  calendar  is  going  to  be  very  tight,  the  whole 
matter  should  go  over  at  least  a  year  for  further  hearings  then. 

Senator  Hickenxooper.  Yes,  I  understand  your  position. 

May  I  just  correct  my  statement  of  a  moment  ago  ?  A*  public  press 
release  and  publicity  on  the  hearing  was  not  put  out  on  January  21 ; 
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it.  was  put  out.  or  the  15th  of  January,  so  1  merely  want,  to  make  that 
correction  for  the  record. 

Air.  1 1 .\in’.  Thunk  you. 

The  Chairman.  Thank  you,  Mr.  I  tart  . 

The  next  witness  is  Air.  Harold  Kvans,  Friends  Uommilloo  on  Na¬ 
tional  Legislation. 

STATEMENT  OF  HAROLD  EVANS,  FRIENDS  COMMITTEE  ON 
NATIONAL  LEGISLATION 

Mr.  Kvans.  Arr.  Chairman  and  Senator MI ickenlooper,  my  name  is 
Harold  Kvans,  and  I  apologize  for  my  voire,  hut  I  cannot  help  it. 

I  live  in  Philadelphia  where  I  have  practiced  law  for  nearly  f»0 
years.  1  am  a  member  of  the  Religions  Society  of  Friends  (Quakers) 
hut  neither  l  nor  anyone  else  can  speak  oflicially  for  them  as  a  group. 
I  feel  confident,  however,  that  the  great  majority  of  them  strongly 
support  Senate  Resolution  1)1. 

NEED  FOR  INTERNATIONAL  <\>URT  TO  SKTTIJO  DISPUTES 

Men  today  are  united,  I  believe,  as  never  before  in  a  well  nigh  uni¬ 
versal  desire  to  abolish  war.  Hut  if  war  is  to  be  abolished,  interna¬ 
tional  disputes  that  cannot  be  settled  by  negotiations  or  arbitration 
must  be  settled  by  law.  And  if  they  are  to  lie  settled  by  law  there  must 
be  one  or  more  courts  with  compulsory  jurisdiction  to  settle  interna¬ 
tional  disputes,  the  resolution  of  which  depends  upon  facts  and  the 
application  of  principles  of  law. 

The  International  Court,  of  Justice  is  such  a  Court.  Thirty-two 
nations  have  wit  hout  reservation  accepted  its  compulsory  jurisdiction 
in  disputes  involving  the  interpretat  ion  of  a  t  reaty,  in  quest  ions  of  in¬ 
ternational  law,  the  existence  of  a.  breach  of  an  international  obliga¬ 
tion,  or  the  reparation  to  be  made  for  such  a  bivach,  unless  some  other 
means  of  settlement  has  been  agreed  to  by  all  the  parties  or  unless  the 
dispute  involves  a  matter  essentially  within  the  domestic  jurisdiction 
of  a  party.  Six  other  nations,  including  the  United  States,  have  ac¬ 
cepted  compulsory  jurisdiction  but  each,  following  the  example  of  the 
United  States  in  i  1)4(1,  has  provided  that  it  may  unilaterally  determine 
whether  a  dispute  is  within  its  domestic  jurisdiction.  France  origi¬ 
nally  had  a  similar  self-judging  domestic  jurisdiction  reservation,  and 
because  of  this  fact  its  suit  against  Norway  (which  had  no  similar  res¬ 
ervation)  was  thrown  out  on  Norway’s  statement  that  the  matter  was 
within  its  domestic  jurisdiction.  France  subsequently  withdrew  its 
self- judging  domestic  jurisdiction  reservation.  It  has  withdrawn  it 
probably  largely  duo  to  its  experience  with  Norway  with  its  dispute 
on  the  Norwegian  loans. 

RESERVATION  AS  A  CLOCK  TO  SUCCESSFUL  FUNCTIONING  OF  COURT 

Now,  I  think  it  cannot  reasonably  be  gainsaid  that  our  action  in- 
writing  into  our  acceptance  resolution  of  August  2, 1940,  the  words  “as 
determined  by  the  United  States”  have  been  an  effective  block  to  the 
successful  functioning  of  the  International  Court.  In  any  national 
judicial  system  it  would  bo  unthinkable  for  a  defendant  to  have  the 
right  to  determine  whether  the  court  had  jurisdiction  of  an  action 
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brought  against  him.  To  do  so  in  flu*  field  of  internal  iomd  disputes 
casts  serious  doubt  in  <lm  minds  of  others  as  to  I  he  sincerity  of  our 
advo(*acy  of  the  rules  of  law  in  the  world. 

The  record  of  (lie  United  States  during  this  century  in  the  field  of 
the  peaceful  settlement  of  international  disputes  has  I  won  one  of 
strong  and  oUeefivo  leadership  in  promoting  agencies  to  this  end — the 
Permanent  Court  of  Arbitration,  the  Permanent  Court  of  Interna¬ 
tional  Justice,  and  the  International  Court  of  Justice — but  a  deaden¬ 
ing  lack  of  faith  in  supporting  them,  after  they  have  been  created,  and 
in  trusting  important  issues  to  (heir  decision.  These  courts  could  not 
function  effectively  without  our  active  backing  and  we  have  failed 
them. 

RELIEF  fIN  RIGHT  RATI  IKK  THAN  MIGHT 

For  us,  even  at  this  late  date,  to  withdraw  the  crippling  self-judg¬ 
ing  reservation  would  help  remove  the  doubt  that  uncommitted  na¬ 
tions  have  had  as  to  the  sincerity  of  our  advocacy  of  the  rule  of  law  in 
the  world.  Our  willingness  to  agree  in  advance  to  submit  our  inter¬ 
national  dispute**  to  the  decision  of  an  impartial  court  is  an  acid  test 
of  our  professed  belief  in  right,  rather  than  in  might.  Of  the  10  na-  » 
(ions  in  the  United  States  is  the  only  one  which  denies  the  * 

International  Court  the  right  to  determine  its  own  jurisdiction.  I 
believe  it  is  high  time  that  we  rid  ourselves  of  this  unenviable  dis¬ 
tinction. 

1  have  road  with  interest  the  reports  you  have  received  from  the 
Department  of  State  and  the  Department  of  Justice  favoring  Senate 
Resolution  04  and  heartily  agree  with  them.  There  is  no  need  of  my 
reiterating  their  arguments. 

DANGER  OF  INACTION 

If  there  are  some  who  feel  that  danger  is  involved  I  would  agree 
with  them,  but  I  am  convinced  that  the  danger  of  inaction  is  far 
greater  than  the  danger  of  action.  The  danger  of  giving  the  Interna¬ 
tional  Court  of  Justice  the  right  to  determine  its  ownTurisdiction  is 
merely  that  it  may  erroneously  decide  that  it  1ms  jurisdiction  to  pass 
on  questions  that  are  essentially  domestic.  The  decisions  of  the  Court 
and  the  character  of  its  judges  show,  it  seems  to  me,  how  small  this 
danger  is  compared  with  tho  danger  of  losing  the  confidence  of  the  * 
free  nations  of  the  world  that  we  are  wholeheartedly  supporting  in 
international  affairs  the  rule  of  law  which  was  long  ago  defined  by 
Aristotle  as  “intelligence  without  passion.” 

REQUIREMENT  OF  FAITII 

Now,  Senator  Iliokonlooper  says  it  requires  faith,  and  I  would  agree 
with  him  that  it  does  require  some  faith,  but  I  think  in  looking  at -the 
history  of  the  world  we  find  that  progress  has  nearly  always  come 
from  faith  which  has  been  exercised  on  a  reasonable  basis. 

Certainly  in  the  founding  of  our  own  country  it  was  true,  and  it 
seems  to  me  that  in  the  field  of  international  relations  today,  unless 
there  can  be  some  faith,  there  is  little  chance  of  f urther  progress. 

1  thank  you. 

The  Chairman.  Thank  you  very  much,  Mr.  Evans. 
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Mi*.  Evans.  Thunk  you,  sir. 

Tlm  Chairman.  Tim  next  wit lU'ss  is  Mrs.  Wilson  K.  Harm's,  Mm 
national  chairman  of  tlm  nntionnl  defense  committee,  Mm  National 
Society  of  Daughters  of  tho  American  Revolution. 

Mrs.  Harm's,  wo  aro  ^lu<l  to  havo  you. 

STATEMENT  OF  MRS.  WILSON  KINO  BARNES,  CHAIRMAN,  NA¬ 
TIONAL  DEFENSE  COMMITTEE,  NATIONAL  SOCIETY,  DAUGHTERS 

OF  THE  AMERICAN  REVOLUTION 

Mrs.  Haknkh.  Thank  you  for  tho  privilege  of  allowing  mo  to  present 
tlm  statement  of  tlm  National  Society,  Daughters  of  tlm  American 
ltovolution,  concerning  Senate  Resolution  ill,  to  the  distinguished 
nmmlwrs  of  t  he  Senate  Foreign  Halations  Committee. 

I  am  Mrs.  Wilson  King  Barnes,  chairman  of  tho  national  defense 
committee,  National  Society.  Daughters  of  the  Amorican  Revolution. 

Senator  Humphrey,  in  his  bill — Sonuto  Resolution  1)4 — has  proposed 
to  our  Congress  that,  tlm  Connelly  amendment  to  the  Statute  of  the 
International  Court  of  Justico  bo  repealed.  This  amendment  resorved 
i  to  tlm  United  States  the  right  to  determine  unilatorally  wlmthor  a 
subject  of  litigat  ion  lies  essent  ially  within  domestic  jurisdiction.  Sena¬ 
tor  Humphrey’s  bill  would  eliminate  this  automatic  reservation  from 
our  declaration  accepting  compulsory  jurisdiction  of  tho  Court. 

Tho  reasons  for  onr  oppos'd  ion  to  tlm  repeal  of  t  he  Connelly  amend¬ 
ment  areas  follows: 

CONFERRING  POWERS  TO  DETERMINE  JURISDICTION 

It  would  indeed  bo  ironicnl  for  this  Nation  to  confer  upon  a  foreign 
body  tlm  power  to  determine  its  judicial  jurisdiction  which  no  court 
in  tlm  United  States,  Federal  or  State,  has  been  given.  In  the  United 
States,  all  courts  havo  tlmir  jurisdict  ions  conferred  by  oithor  a  written 
constitution  or  a  statute  passed  by  tho  legislative  branch  of  the  Gov¬ 
ernment.  American  courts  determine  their  own  jurisdiction  only  in 
tlm  context  of  a  definitive  body  of  constitutional  and  statutory  law. 
If  tlm  determination  of  jurisdiction  is  an  usurpation  of  power,  tho 
legislative  branch  of  the  Federal  or  State  Government  may  readily 
j  eliminate  tlm  usurpation.  There  is  no  definitive  body  of  international 
law  other  than  in  the  maritime  field  of  jurisprudence,  and  the  United 
Nations  Charter  does  not  purport  to  limit  in  any  definitive  manner  tho 
distinction  between  international  and  domestic  areas  of  decision. 

BLEXDIXO  SOOIOI.OGIOAI.  AND  POLITICAL  CONCEPTS  WITH  JUDICIAL 

DECISIONS 

The  United  States  during  tho  last  25  years  has  experienced  decisions 
of  the  Supreme  Court  of  the  United  States  in  which  there  has  been  a 
trend  of  blending  sociological  and  political  concepts  with  judicial 
decisions.  This  demonstrates  the  inherent  danger  in  entrusting  to  the 
World  Court  tlm  power  to  define  its  own  jurisdiction.  Tlm  Supreme 
Court,  composed  of  jurists  trained  in  the  same  legal  tradition,  limited 
by  the  written  Constitution  and  municipal  law,  has  extended  its  juris¬ 
diction  into  political  and  sociological  areas.  It  is  reasonable  to  believe 
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that  the  International  Court  of  Justice  with  no  definitive  body  of 
law,  no  prior  tradition  of  judicial  restraint,  and  with  judges  trained 
in  different  legal  systems,  and  without  agreement  among  themselves  09 
to  either  the  principles  or  law  to  bo  applied  or  the  methods  of  applying 
the  law  would  fail  to  decide  cases  upon  a  political  and  ideological 
rather  than  upon  a  strictly  judicial  oasis. 

COVENANT  OF  HUMAN  RIGHTS 

The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties 
refer  to  it,  and  all  matters  specially  provided  for  in  the  Charter  of  the 
United  Nations  or  in  treaties  and  conventions  in  force.  Should  the 
United  States  subscribe  to  the  Covenant  of  Human  Rights,  its  citizens 
would  find  there  is  no  guarantee  to  the  ownership  of  private  property 
and  that  the  concepts  of  inalienable  rights  derived  from  our  Creator 
have  been  changed  to  that  of  the  State  as  their  author;  furthermore 
that  those  rights  are  not  absolute  but  exist  only  so  long  as  they  do  not 
threaten  national  security. 

GENOCIDE  CONVENTION 

Although  the  International  Court  is  supposed  to  try  only  cases 
between  nations,  the  Genocide  Convention  permits  trial  of  individuals 
who  by  an  act  or  word  cause  serious  mental  harm  or  inflict  conditions 
of  life  bringing  about  destruction  in  whole  or  in  part  of  national, 
ethnical,  or  racial  groups.  Thus  a  citizen  of  the  United  States,  should 
this  country  adhere  to  the  Genocide  Convention,  might  he  tried  and 
sentenced  by  the  International  Court. 

DETERMINING  DOMESTIC  JURISDICTION 

The  United  States  is  apparently  the  only  Federal  Union  member 
of  the  United  Nations,  in  which  the  Central  Government  has  one  group 
of  powers  while  all  others  are  lodged  in  the  several  States.  All  State 
powers  and  all  Federal  powers  would  seem  to  be  essentially  within 
the  domestic  jurisdiction  of  this  country,  but  whether  the  International 
Court  of  Justice,  composed  of  members  whose  ideologies  and  system 
of  laws  are  foreign  to  the  common  law  and  constitutional  law  of  this 
country,  would  so  decide  is  problematical.  To  the  Soviet  Union,  the 
basis  of  our  law  is  called  bourgeois  morality  and  even  among  nations 
friendly  to  the  United  States,  there  are  differences  as  to  principles 
of  law. 

The  States  as  the  only  parties  capable  of  amending  our  Constitution 
might  find  themselves  shorn  of  that  power,  as  well  as  their  other  gov¬ 
ernmental  powers,  if  wo  should  waive  our  present  right  of  unilateral 
decision. 

IMMUNITY  TO  CONSTITUTION  AND  SUPREMACY  OVER  DOMESTIC  EAW 

At  present  a  dispute  between  the  United  States  and  another  nation 
can  be  settled  by  tlie  World  Court  if  both  nations  agree  for  it  to  be 
decided.  A  blanket  submission  to  International  Court  jurisdiction 
would  put  the  same  tool  for  nullifying  our  Federal  and  State  constitu¬ 
tions  in  the  hands  of  forces  outside  the  United  States  as  would  the  use 
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of  the  treaty  power  to  supersede  domestic  Jaw.  This  immunity  to  the 
Constitution  and  supremacy  over  domestic  U\\v  is  extended  to  rulings 
of  the  International  Court  when  the  United  States  submits  to  its 
jurisdiction  under  treaty. 


COMMUNIST  JUDGES 

Sitting  with  the  International  Court  of  Justice  are  judges  from 
Communist-dominated  countries.  Everything  that  serves  the  interest 
of  the  Communist  party  is  legal.  Therefore,  a  non-Communist  stato 
which  is  a  party  to  a  case  before  this  Court  cannot  expect  an  unbiased 
judgment.  Communist,  judges  in  accordance  with  party  policy  direc¬ 
tive  could  be  counted  upon  to  propagate  Communist  aims  and  purposes, 
in  reaching  decisions  of  the  Court. 

FEW,  IF  ANY,  RECOGNIZED  IMUNCIVLES  OF  INTERNATIONAL  LAW 

With  the  exception  of  certain  kinds  of  maritime  matters  in  which, 
there  are  fairly  well-established  rules  of  international  law?  there  are 
few,  if  any,  settled  and  universally  recognized  rules  or  principles  of 
international  law.  In  respect  to  such  matters  as  the  limitation  of 
actions,  national  sovereignty,  or  governmental  structure,  the  Interna¬ 
tional  Court  is  free  to  apply  any  rule  or  principle  developed  by  a 
majority  of  the  judges,  some  of  whom  might  be  motivated  by  national 
interest  or  actual  hostility.  In  the  United  States,  the  Government  is; 
one  of  laws,  not  men,  Where  the  law  is  vague,  obscure,  or  nebulous, 
as  is  the  situation  with  the  International  Court,  it  could  be  applied 
authoritatively  to  transform  the  Government  of  the  .United  States  into, 
one  of  men,  not  law. 

DIFFERENT  SYSTEMS  OF  LAW 

Very  few  of  the  nations  in  the  United  Nations  have  our  system  of 
common  law;  fewer  still  believe  in  the  natural  rights  of  man.  In  this 
country ?  tho  American  Bill  of  Rights  guarantees  the  rights  to  freedom 
of  religion,  of  speech,  of  the  press,  of  habeas  corpus,  of  trial  by  jury ; 
that  no  one  shall  be  deprived  of  his  life,  liberty,  or  property  without 
due  process  of  law.  The  framers  of  our  Constitution  and  Bill  of 
Rights  believed  these  rights  came  from  God.  a  belief  that  stems  from 
our  religious  heritage  and  forms  the  bulwark  of  our  liberties. 

There  are  differences,  too,  between  systems  of  law  as  to  the  presump¬ 
tion  of  innocence,  of  the  right  to  appeal,  and  of  the  minority  against 
the  general  will.  With  a  dictatorship  such  as  exists  in  the  Soviet 
Union,  where  the  individual  exists  for  and  at  the  mercy  of  the  state,, 
there  is  little  common  ground  in  legal  fundamentals. 

ENFORCEMENT  OF  COURT'S  JUDGMENTS 

Judgments  of  the  International  Court-  may  be  enforced  by  measures 
provided  for  in  articles  41-48  of  the  United  Nations  Charter,  including* 
interruption  of  economic  relations,  severance  of  diplomatic  relations, 
or  armed  force.  It  would  be  tragic  if  the  slogan  “World  Peace- 
Through  World  Law”  should  require  this  country  to  decide  whether  to 
submit  to  a  decision  adverse  to  our  national  security,  or  to  resort  to* 
arbitrament  by  armed  force. 
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COURT  HEARINGS 

Article  4(>  of  the.  statute  of  the  International  Court  of  Justice 
provides  that,  the  hearing  in  Court,  shall  be  public  unless  the  Court 
shall  decide  otherwise,  or  unless  the  parties  demand  that  the  public 
be  not  admitted.  Our  English  ancestors  fought  successfully  against 
the  power  of  the  British  judges  to  conduct  star  chamber  proceedings 
where  trials  were  held  in  secret  and  those  prosecuted  wore  all  but 
defenseless  against  the  power  of  the  British  Crown.  No  American, 
mindful  of  tlie  dangers  inherent  in  secret  trials  would  consent  to 
such  a  procedure  as  made  possible  in  this  article  40. 

PRESERVING  OUU  LIBERTIES 

Americans  have  a  sacred  mission  stemming  from  our  inheritance 
of  the  blessings  of  freedom  to  see  that  the  liberties  won  by  our  an¬ 
cestors  shall  be  preserved  to  mankind.  The  rule  of  constitutional  law 
so  hardly  won  must  not  be  sacrificed  by  a  surrender  to  world  domina¬ 
tion  brought  about  by  a  Court  whose  members  know  little  or  nothing 
of  true  freedom  or  inalienable  rights.  Lack  of  confidence  in  a  Court 
where  such  foreign  ideologies  exist  does  not  show  a  loss  of  faith  in 
the  judicial  process,  since  the  premise  is  lacking  that  an  impartial 
decision  would  bo  based  on  law  and  not  on  sociological  or  ideological 
reasons.  A  Court  whose  jurisdiction  depends  on  the  national  interest 
or  hostility  of  its  individual  members  cannot  add  much  to  the  law. 

DESTRUCTION  OF  SOVEREIGNTY 

The  idea  has  been  advanced  that  the  Connally  amendment  should 
l>o  repealed,  since  the  United  Stales  can  expect  because  of  its  large 
foreign  interests  to  be  plaintiff  frequently  before  the  Court  and  stands 
to  suffer  because  the  only  other  party  to  the  case  can  invoke  a  veto 
power  similar  to  our  Connally  amendment.  I  hold  that  this  country 
will  suffer  more  if  the  amendment  is  repealed,  for  its  sovereignty  will 
be  destroyed  through  permitting  a  World  Court  whosfc  jurisdiction 
cannot  be  externally  determined  to  decide  what  is  and  what  is  not  a 
domestic  issue. 

LACK  OF  FAITH  IN  COURTIS  CAPACITY 

The  fact  that  the  World  Court  lias  had  in  14  years  only  17  con¬ 
tentious  cases  and  10  advisory  opinions  shows  the  lack  of  faith  iii-* 
its  capacity.  Mexico,  the  Union  of  South  Africa,  India,  Pakistan, 
and  the  Sudan  have  reservations  similar  to  the  United  States,  and  the 
United  Kingdom  excludes  disputes  affecting  the  national  security  of 
the  United  Kingdom. 

This  country  would  do  a  great  disservice  to  the  world  if  it  encour¬ 
aged  other  nations  to  submit  to  a  Court  which  has  no  definitive  body 
of  law  and  some  of  whose  members  have  no  belief  in  moral  principles. 

QUESTION  OF  SPECIFIC  RESERVATIONS  AS  TO  DOMESTIC  MATTERS 

.  Some  have  suggested  that  this  country  should  make  certain  specific 
reservations  as  to  domestic  matters  such  as  our  tariffs,  immigration, 
the  Panama  Canal,  etc.  Such  reservations  are  unnecessary  if  we 
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retain  the  Connally  amendment  which  takes  good  care  to  protect  us 
in  those  and  other  domestic  affairs  and  is  a  vital  safeguard  against 
any  weakening  of  our  constitutional  guarantee. 

SUPERIMPOSING  A  JUDICIAL  DICTATORSHIP 

Internationalists  would  superimpose  upon  this  Nation  a  judicial 
dictatorship  which  would  rob  our  Chief  Executive  of  his  time-honored 
authority,  deprive  tho  Supreme  Court  of  its  prerogatives  and  dis¬ 
possess  the  Senate  of  its  actual  power.  Lot  us  preserve  our  Republic 
and  tho  fruits  of  the  great  American  Involution  against  tho  forces  of 
reaction  which  woulcf cause  a  return  to  a  tyrannical  form  of  govern¬ 
ment. 

Tho  Chairman.  Thank  you  very  much,  Mrs.  Barnes. 

RESOLUTION  ADOPTED  BY  D.A.R. 

(Tho  attachment  to  Mrs.  Barnes’  statement  follows:) 

Included  with  this  statement  Is  a  copy  of  the  resolution  on  World  Court 
adopted  by  the  08th  Continental  Congress,  National  Society,  Daughters  of  the 
American  Revolution,  April  1059,  in  which  the  national  society  requested  the 
Congress  of  the  United  States  to  preserve  the  existing  safeguards  against  inter¬ 
vention  by  the  World  Court  In  the  domestic  affairs  of  this  nation. 

“Whereas  the  limited  Jurisdiction  now  accorded  the  International  Court  of 
Justice  Involves  the  sovereignty  of  this  Nation,  and  underscores  the  continuing 
need  for  a  constitutional  amendment  to  protect  us  from  the  dangers  of  treaty 
law ;  and 

“Whereas  the  Jurisdiction  of  the  International  Court  of  Justice  was  accepted 
by  the  United  States  of  America  in  19J6  with  the  provision  that  the  authority 
of  the  Court  be  limited  to  international  disputes,  and  that  the  United  States 
reserve  the  right  to  decide  whether  or  not  cases  involving  this  country  are 
domestic  or  international ;  and 

“Whereas  the  reserved  power  to  settle  domestic  issues  without  World  Court 
interference  Is  a  shield  against  provisions  contained  in  such  international  con¬ 
ventions  as  the  Declaration  of  Human  Rights  and  the  Genocide  Convention, 
which  infringe  upon  the  rights  of  U.S.  citizens : 

“ Resolved ,  That  the  National  Society,  Daughters  of  the  American  Revolution, 
request  the  Congress  of  the  United  States  to  preserve  the  existing  safeguards 
against  intervention  by  the  World  Court  in  the  domestic  affairs  of  this  Nation, 
and  to  support  the  principles  of  the  original  Brleker  amendment/’ 

Tho  Chairman.  I  believe  Mr.  Fellers  is  not  here  today.  He  is 
submitting  a  statement;  is  that  correct? 

The  next  witness  will  be  Elizabeth  S.  Cowles,  legislative  chairman 
-of  the  Republican  Committee  of  One  Hundred  of  New  York  City  and 
the  chairman  of  national  defense,  New  York  City  Colony  of  Now 
England  Women. 

We  am  glad  to  have  you. 

STATEMENT  OF  ELIZABETH  S.  COWLES,  LEGISLATIVE  CHAIRMAN, 

REPUBLICAN  COMMITTEE  OF  ONE  HUNDRED,  NEW  YORK  CITY, 

AND  CHAIRMAN,  NATIONAL  DEFENSE,  NEW  YORK  CITY  COLONY 

OF  NEW  ENGLAND  WOMEN 

Mrs.  Cowles.  Mr.  Chairman,  thank  you  very  much  for  letting  me 
come  and  speak  for  two  organizations  today,  and  before  I  start  my 
statement  may  I  say  that  we  want  the  entire  statement  put  in  the 
record.  Despite  the  fact  that  there  have  been  quotes  similar  to  mine  or 
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exactly  like  mine  repeated  here  before  today,  these  quotes  happen  to 
impress  my  membership;  therefore,  we  do  want  them  included  and 
not  deleted. 

I  am  Elizabeth  Sherman  Cowles  of  New  York  City.  I  am  appear¬ 
ing  before  the  Senate  Committee  on  Foreign  Relations  on  behalf  of 
the  legislative  committee  of  the  Republican  Committee  of  One  Hun¬ 
dred  of  New  York  City,  and  the  New  York  City  Colony  of  New  Eng¬ 
land  Women. 


PROJECTION  INTO  INTERNATIONAL  AFFAIRS 

When  tho  Connally  reservation  was  approved  by  theU.S.  Senate  in 
1940,  the  vote  was  fit  in  favor  and  12  opposed.  Now,  nearly  16  years 
later,  it  appears  that  the  question  of  eliminating  the  reservation  may 
again  bo  submitted  to  the  Senate.  It  would  seem  ironical  that  a 
reservation  of  power  in  the  United  States  to  determine  wlmt  matters 
are  essentially  domestic  and  not  subject  to  jurisdiction  of  the  World 
Court  that  was  approved  at  a  time  prior  to  the  projection  of  the 
United  States  into  international  affairs,  which  has  been  revealed 
particularly  during  the  last  dozen  years,  should  now  be  brought  into 
question.  The  Senators  in  1946  had  no  evident  cause  to  believe  that 
there  could  bo  any  real  difficulty  in  distinguishing  between  inter¬ 
national  and  domestic  matters.  The  vote  on  the  entry  into  the 
United  Nations  clearly  indicates  that  the  Senate  had  no  misgivings 
as  to  tho  danger  of  surrender  of  sovereignty  to  an  international  or¬ 
ganization.  They  and  most  of  the  legal  authorities  of  the  countiy 
relied  implicitly  on  tho  express  assurances  contained  in  the  United 
Nations  Charter  and  the  Statute  of  the  World  Court  that  no  intrusion 
into  domestic  affairs  was  contemplated. 

FAINT  LINE  OF  DEMARCATION  BETWEEN  FOREIGN  AND  DOMESTIC  AFFAIRS 

Now  after  15  years  the  American  Nation  has  become  so  enmeshed 
into  tho  international  orbit  that  the  line  of  demarcation^  between  for¬ 
eign  and  domestic  affairs  is  so  faint  us  to  have  virtually  disappeared. 
The  situation  can  bo  summed  up  by  reciting  a  statement  made  and 
widely  publicized  by  tho  State  Department  m  1950,  namely : 

There  is  no  longer  any  real  distinction  between  “domestic”  and  “foreign” 
affairs  (Department  of  State  Publication  3972,  .Senate  Foreign  Policy  Series 
No.  20,  released  September  1950). 

Perhaps  the  Senators  may  feel  that  the  State  Department  pro¬ 
nouncement  should  be  construed  somewhat  less  than  literally,  but  now 
can  the  Senators  predict  what  the  members  of  this  World  (5ourt,  only 
one  of  whom  will  be  an  American,  will  choose  to  evaluate  any  official 
declaration  of  the  State  Department  of  the  United  States?  In  addi¬ 
tion  to  this  pronouncement  there  are  other  instances  of  statements 
of  similar  import  emanating  from  places  of  high  authority  in  the 
American  administration. 

The  President  of  the  United  States  at  S£.  John’s  College  in  Annapo¬ 
lis,  Md.,  on  May  22, 1959,  stated : 

How  meaningful  for  us — these  words  delivered  nearly  a  quarter  century 
ago.  For  us,  indeed,  there  are  no  longer  “foreign  affairs”  and  "foreign  policy.0 
Since  such,  affairs  belong  to  and  affect  the  entire  world,  they  are  essentially  local 
affairs  for  every  nation,  including  our  own. 
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If  the  President,  of  the  United  States  of  America  feels  that,  the  dis¬ 
tinction  between  foreign  and  domestic  matters  no  longer  exists,  how 
can  we  possibly  ask  the  U.S.  Senate  to  endow  this  World  Court  with 
unrestricted  power  over  all  the  affairs  of  the  United  States  which 
in  the  opinion  of  the  World  Court. — an  opinion  above  any  possibility 
of  appeal  on  any  basis  whatsoever — are  not  essentially  our  Nations 
domestic  a  (Fairs? 

What  is  the  objective  of  the  administration  which  causes  it  to  place 
our  American  Nation  into  a  position  where  an  alien  tribunal  will  have 
the  power  to  adjudicate  finally  in  accordance  with  its  own  principles 
and  precepts — which  for  the  most  part  will  be  entirely  contrary  to 
those  of  United  States  of  America — such  matters  as  have  been  re¬ 
garded  as  traditionally  domestic,  as,  for  instance,  immigration,  tariffs, 
Panama  Canal  ? 

STATEMENTS  MADE  RY  VICE  PRESIDENT  NIXON 

There  are  many  attractive  slogans  currently  circulating  such  as 
“World  Peace  Through  Law”  which  may  be  motivating  the  White 
House.  Will  the  elimination  of  the  Connally  reservation  contribute 
to  this  end?  Would  it  not  he  fatuous  for  the  U.S.  Senate  to  believe 
that  the  threat  of  war — presented  by  that  formidable  enemy  against 
which  Americans  are  expending  $40  billion  a  year — can  no  in  the 
slightest  degree  reduced  through  the  mechanism  of  any  international 
judicial  tribunal?  Let  me  give  you  the  answer  to  the*  question  from 
the  lips  of  the  Vice  President  of  the  United  States  of  America.  On 
October  5, 1959,  at  Chicago,  Ill.,  the  Vice  President  made  the  follow¬ 
ing  statement : 

If  wo  rule  out,  as  we  have  and  should,  the  use  of  force  or  threats  of  force  as 
a  means  of  settling  differences  where  negotiations  reach  an  impasse,  the  sole 
alternative  is  the  establishment  of  the  rule  of  law  in  international  affairs. 

There  are  some  who  suggest  that  the  only  answer  is  that  nations  should 
agree  to  submit  all  their  disagreements  to  some  new,  all-powerful  world  tri¬ 
bunal.  However  well  intended  such  proposals  may  be,  they  are  completely  un¬ 
realistic  in  the  present  world  context.  As  the  distinguished  Washington  corre¬ 
spondent  of  the  New  York  Times,  Mr.  Arthur  Krock,  said  to  me  recently: 
“Great  powers  will  submit  details  to  arbitration  but  never  their  basic 
interests.” 

But  the  fact  that  the  obstacles  to  establishing  a  rule  of  law  among  nations 
are  formidable  is  no  reason  for  wringing  our  hands  in  despair  and  doing 
nothing. 

DANGERS  OF  SENATE  RESOLUTION  94 

In  all  the  time  I  have  been  working  with  the  members  of  the  or¬ 
ganization  for  which  I  am  now  speaking,  I  have  never  encountered 
such  deep  concern  with  any  issue  such  as  that  evidenced  with  refer¬ 
ence  to  this  proposed  action  to  destroy  the  Connally  reservation.  My 
associates  are  not  attorneys  and  I  think  it  may  be  instructive  to  know 
that  from  the  objective  basis  of  commonsense — would  I  be  permitted 
to  say  by  woman’s  intuition? — we  all  unanimously  fear  the  perilous 
consequences  which  we  feel  almost  certainly  will  follow  upon  this  mis¬ 
guided  move.  We  believe  that  a  nation  which  has  been  propelled  into 
virtual  insolvency  by  leaders  anxious  to  bring  aid  to  all  of  the  world 
outside  of  our  own  country  not  excluding — may  God  forgive  us— in 
some  instances  of  our  own  enemies,  best  now  pause  before  gambling 
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with  tli©  fate  of  our  independent  American  Nation  by  plunging  into 
the  incredibly  powerful  authority  of  an  alien  World  Court. 

Our  Nation  cannot  possibly  benefit  the  rest  of  the  world  by  aban¬ 
doning  its  independence  and  sovereignty  any  more  than  it  can  by  de¬ 
stroying  its  financial  and  economic  prowess.  On  behalf  of  myself 
and  my  associates  I  wish  to  urge  this  committee  and  the  Senate  of 
the  United  States  to  reject  the  Humphrey  resolution  and  any  similar 
efforts  aimed  at  enhancing  the  powers  of  this  World  Court  over 
American  affairs. 

Also,  wo  wish  to  reiterate  our  request  that  this  hearing  be  continued 
until  all  those  who  wish  to  testify  are  heard. 

In  conjunction  with  that,  I  have  signed  this  as  legislative  chairman 
of  the  Republican  Committee  of  One  Hundred  of  New  York  City, 
and  this  is  a  statement  of  the  New  York  City  Colony  of  New  England 
Women,  which  says : 

We  heartily  concur  with  the  statement  made  by  the  legislative  committee  of 
the  Republican  Committee  of  One  Hundred  of  New  York  City.  We  respectfully 
submit  our  agreement  through  our  chairman  on  national  defense,  Elizabeth  S. 
Cowles. 

The  Chairman.  Thank  you  very  much,  Mrs.  Cowles. 

Mrs.  Cowles.  Yes. 

The  Chairman.  That  will  be  all  the  witnesses  today. 

We  have  a  few  more  witnesses  who  have  applied  to  be  heard  who 
will  be  provided  a  time  to  be  announced  at  a  later  time  by  the  com¬ 
mittee. 

At  the  moment  we  have  a  full  schedule.  It  will  probably  be  a.  week 
or  10  days  before  we  can  get  an  opportunity  for  one  more  hearing. 

I  think  that — well,  I  know  we  can  dispose  of  all  those  who  have 
applied  for  an  opportunity  to  be  heard  in  one  more  session. 

The  committee  is  adjourned. 

(Whereupon  the  committee  adjourned  at  5 :10  p.m.,  to  reconvene  at 
the  call  of  the  Chair. ) 


...  — 
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WEDNESDAY,  FEBRUARY  17,  1860 

U.S.  Senate, 

Committee  on  Foreign  Relations, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  10 :05  a.m.,  in  the  committee 
room,  room.  4221,  New  Senate  Office  Building,  Senator  J.  W.  Ful- 
bright  (chairman)  presiding. 

Present:  Senators  Fulbright  (presiding).  Green,  Humphrey, 
Church,  Hickenlooper,  Aiken,  Carlson,  and  Williams. 

The  Chairman.  The  committee  will  come  to  order.  The  commit¬ 
tee  is  meeting  tod  av£o-  consider  fu  PthecBen  ate  Resolution  94  which 
would  delete  the^o*ealled  Connally  amendift«qt  from  the  1946  resolu¬ 
tion  authorizing  U.S.  acceptance  of  the  compulsory  jurisdiction  pro¬ 
visions  (art/a6,  par.  2)  ofthe. Statute  of  the  International  Court  of 
Justice  under  certain  conditions.  \ 

At  therconclusion  of  The  January  27  hearings  I  indicated  that  an 
additional  hearing^trould  be  hejd  in  order  that  the  coitamittee  might 
receive!'  the  testimony  of  t  (lose  persons  who  had  asked  to\be  heard  on 
the  27th  but  could  not  beApheduledbecause  of  a  full  agenda  for  that 
date./  \  /  \ 

I  do  not  anticipate  tlmtr  it  wnl  be  possible  for  the  committee  to  hold 
any  further  Public  hearings  on.this  resolution  tnis  session.  The  rec¬ 
ord,  h o we ver (wi  1  k  1? o  kept^opwirfoFslO jdays  to receive  rele 'ant  state- 
men  &  of  reason ableien gtli.  In  jnoijfving  witnesses  of  tl  e  commit¬ 
tee’s!  agreement  to  receive  their  (testimony,  we  have  asked  that  oral 
presentations  oe  limited  tq  10  giiludw/eachT^o-members  of  the  com¬ 
mittee  will  be  stale  to  question,  witnesses  should  they  so  wish. 

‘  Additional  material  of  reasonable  extent  will,  of  coilrse,  be  con- 
sideredNfor  inclusion  in  tije  record  at  tha  request  of  witnesses,  and  will 
thus  be  available  to  Senators  desiring  toVejamine  the  full  record. 

A  humber  of  statements-have  j>een  received  for/mclusion  in  the 
record  and  niey  will  be  so  included.  It  will  not  Impossible,  however, 
to  include  hunomls  of  repetitive  telegrams  iiyqiposition  to  repeal  or 
the  Connally  amendment.  They  are  the  ptpddct  of  ah  organized  cam¬ 
paign,  and  I  believe  tli&'pxpeiise  o£pxintin'g  them  is  unjustified  in  view 
of  the  fact  that  the  committee  Has  a  summary  of  the  mail  that  it  has 
received.  r 
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LETTER  FROM  FORMER  SENATOR  TOM  CONN  ALLY 


Senator  Connally  lms  written  mo  a  letter  and  I  shall  ask  that  it  bo 
inserted  in  the  record  at  this  point. 

(The  letter  referred  to  follows :) 


Washington,  D.C.,  February  1G,  I960. 

Hon.  J.  W.  FuLimionT, 

Chairman ,  Committee  on  Foreign  Relations, 

U.S.  Senate ,  Washington,  D.O. 


Dear  Senator  Fulbrioiit:  My  position  on  tlie  so-called  Connally  reservation 
has  In  no  way  changed  since  I  originally  advocated  its  adoption.  You  may 
remember  that  at  that  time  I  said  in  part : 

“The  United  States  is  the  object  of  envy  of  many  nations  of  the  world  and 
many  peoples.  Our  Treasury  is  most  attractive  to  them.  Immigration  to  our 
shores  is  something  they  dream  of.  I  do  not  favor  and  I  shall  not  vote  to  make 
it  possible  for  the  International  Court  of  Justice  to  decide  whether  a  question  of 
immigration  to  our  shores  is  a  domestic  question  or  an  international  question. 
It  is  a  domestic  question,  of  course;  but  the  Court  might  contend  it  is  inter¬ 
national  in  character.  *  *  * 

“Mr.  President,  do  we  wish  to  submit  to  the  International  Court  the  question 
whether  we  have  a  right  to  levy  tariffs  and  duties  and  to  regulate  matters  of  that 
kind?  They  are  purely  domestic  questions,  and  I  do  not  propose  to  have  the 
International  Court  have  jurisdiction  over  them. 

“Do  we  want  the  International  Court  of  Justice  to  render  judgment  in  a  case 
involving  the  navigation  of  the  Panama  Canal?  The  Court  might  say,  ‘It  is  an 
international  stream,  like  the  Dardanelles,  ♦  ♦  *  and  problems  relative  to  it  are 
international  problems/  Such  problems  are  not  international”  (vol.  92,  Con¬ 
gressional  Record,  p.  10695). 

I  believe  that  the  repeal  of  the  amendment  which  reserves  to  the  United 
States  of  America  the  sovereign  right  to  determine  what  matters  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States  would  be  most  unwise. 
And  I  am  far  from  alone  in  this  belief.  The  Texas  Bar  Association  and  many 
other  professional  organizations  and  patriotic  societies  have  written  to  assure 
me  that  they  remain  very  strongly  opposed  to  repeal. 

I  wish  also  to  express  my  deep  regrets  that  a  matter  of  such  serious  im¬ 
portance  as  the  so-called  Connally  reservation  is  being  treated  as  a  propaganda 
device  in  an  attempt  to  win  an  international  popularity  contest. 

I  should  appreciate  your  reading  this  letter  to  the  members  of  your  committee 
at  the  public  hearing  you  are  having  on  Senate  Resolution  94,  February  17,  I960, 
and  making  it  part  of  the  published  record. 

Sincerely, 


Tom  Connally. 


SPEECH  OF  VICE  PRESIDENT  NIXON 


The  Chairman.  During  tlie  hearing  on  January  27,  there  was  some 
discussion  of  a  speech  which  the  Vice  President  made  at  the  Univer¬ 
sity  of  Chicago  Law  School  on  October  5,  1959.  Various  excerpts 
from  that  speech  appear  in  the  record  of  the  hearing.  It  seems  to 
me  that  it  might  be  helpful  if  tlie  speech  in  its  entirety  would  appear 
in  the  record.  Therefore,  I  wish  to  insert  it  at  this  point  in  the  pro¬ 
ceedings. 

(Tlie  speech  referred  to  follows :) 

Dedicatory  Address  by  the  Vice  President  of  the  United  States  at  the 

Opening  of  the  New  Law  Building,  the  University  of  Chicago  Law  School 

I  am  sure  everyone  in  this  audience  will  understand  what  a  challenging  as¬ 
signment  it  is  to  prepare  remarks  which  will  do  justice  to  such  a  historic 
occasion  as  this  one — the  dedication  of  the  magnificent  new  buildings  for  the 
law  school  of  one  of  the  world’s  greatest  universities. 

And  this  Is  particularly  the  case  when  one  considers  the  standards  which 
have  been  established  by  those  who  have  previously  participated  in  events 
associated  with  the  history  of  this  institution.  Your  first  law  building  was 
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dedicated  in  1903  by  President  Theodore  Roosevelt.  And,  a  year  and  a  half  ago, 
you  were  honored  by  the  presence  of  both  the  Chief  Justice  of  the  United  States 
and  the  Lord  Chancellor  of  Great  Britain  at  the  cornerstone  ceremonies  of  the 
buildings  we  dedicate  today. 

As  one  whose  daily  contact  with  the  classic  literature  of  the  common  law 
came  to  an  end  20  years  ago,  I  can  assure  you  that  any  temptation  I  might  have 
had  to  speak  on  technical  aspects  of  the  law  was  quickly  dissipated  after  I  had 
the  opportunity  to  note  the  high  standards  which  they  had  set  and  which  1 
could  not  hope  to  approach. 

With  your  permission,  therefore,  I  would  like  to  relate  this  occasion  to 
another  historical  event — the  recently  concluded  visit  of  Mr.  Khrushchev  to  the 
United  States.  I  recognize  that  it  would  seem  at  first  glance  to  be  difficult  to 
find  any  relationship  between  the  dedication  of  this  great  center  of  legal  educa¬ 
tion  and  his  visit.  But  on  closer  examination  I  believe  the  parallel  will  be 
clear  for  everyone  to  see. 

Let  us  begin  by  evaluating  the  Khrushchev  visit  in  general. 

I  realize  that  there  are  those  who  understandably  might  ask  for  a  direct 
answer  to  the  simple  question :  Was  the  visit  a  success  or  failure?  It  is,  of 
course,  too  early  to  give  a  conclusive  answer  to  this  question,  because  the  suc¬ 
cess  of  this  visit  will  be  determined  not  by  what  was  said  and  done  while  he 
was  here  but  by  what  happens  in  the  days  and  months  ahead. 

Only  future  events  will  determine  whether  this  visit  marks  a  new  and  hope¬ 
ful  turning  In  international  affairs  which  will  eventually  produce  a  more  stable 
world  or  whether,  as  some  fear,  the  end  result  will  be  to  provide  a  more  stable 
base  from  which  those  who  direct  the  world  Communist  movement  can  more 
effectively  conduct  their  operations. 

I  am  sure  that  most  unbiased  observers,  however,  will  now  agree  that  the 
President’s  decision  to  initiate  this  exchange  of  visits  was  a  wise  one. 

Apart  from  any  other  beneficial  results  which  may  flow  from  the  visit,  it 
provided  the  opportunity  for  the  President  to  open  the  way  to  peaceful  nego¬ 
tiations  of  our  differences  on  Berlin  by  gaining  Mr.  Khrushchev’s  agreement  to 
remove  the  time  limit  on  such  negotiations  and,  thereby,  to  withdraw  the  ultima¬ 
tum  which  his  threat  of  unilateral  action  so  directly  implied.  It  Is  doubtful  if 
anything  short  of  face-to-face  talks  could  have  produced  such  an  agreement. 

Apart  from  this  notable  achievement,  the  visit  served  two  other  purposes 
which  could  contribute  significantly  to  the  cause  of  peace  with  honor  which  we 
all  want.  Putting  it  in  simple  terms,  Mr.  Khrushchev  had  the  opportunity  to 
learn  more  about  the  United  States,  and  the  American  people  in  turn  were  able 
to  learn  more  about  him. 

There  can  be  reasonable  differences  of  opinion  as  to  what  was  the  most  im¬ 
portant  thing  Mr.  Khrushchev  may  have  learned  while  he  was  here.  It  is  my 
view  that  nothing  was  more  important  than  for  him  to  observe  the  will  and  pur¬ 
pose  which  unifies  the  American  people  in  their  dedication  to  "the  preservation 
of  our  way  of  life. 

When  he  said  that  he  could  see  no  difference  between  our  two  parties,  he  was 
certainly  correct  on  one  score.  The  overwhelming  majority  of  both  the  mem¬ 
bers  and  leaders  of  the  Republican  and  Democratic  Parties  are  united  behind 
the  President  of  the  United  States  in  his  Ann  stand  against  any  action  which 
might  jeopardize  the  right  of  the  people  of  Berlin,  or,  for  that  matter  any 
other  people  in  the  world,  to  choose  and  retain  the  kind  of  government  they 
want. 

And,  in  this  connection,  I  am  sure  that  Mr.  Khrushchev  could  not  have  helped 
but  have  been  impressed  by  the  fact  that  there  were  no  more  articulate  and 
uncompromising  opponents  of  communism  in  this  country  than  the  leaders  of 
free  trade  unions  who  were  elected  to  the  offices  they  hold  by  the  very  workers 
to  whom  communism  is  supposed  to  have  its  greatest  appeal. 

It  was  also  fortunate,  in  my  opinion,  for  millions  of  Americans  to  get  a  first¬ 
hand  look  at  this  vigorous,  tough-minded,  resourceful  advocate  of  communism. 
There  was  never  any  danger  that  he  would  somehow7  work  a  mass  conversion. 
The  danger  was  that  the  American  people  might  not  realize  how  implacable 
and  determined  was  the  man  who  says  and  believes  that  communism  represents 
“the  wave  of  the  future.” 

I  recall  In  my  discussion  with  him  in  Moscow  that  he  said,  “You,  Mr.  Vice 
President,  are  a  lawyer  for  capitalism,  and  I  am  a  lawyer  for  communism  ,*  and, 
even  though  I  have  no  legal  training,  I  don’t  intend  to  let  down  the  workers 
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whom  I  represent.”  As  lawyers,  I  think  we  would  have  to  concede  that  no  one 
could  have  been  more  relentless  in  presenting  what  we  believe  to  be  a  bad  case. 

He  left  no  doubt  whatever  of  the  massiveness  and  seriousness  of  his  chat* 
lenge  to  our  way  of  life,  because,  while  he  now  rules  out  the  use  of  force  as  an 
instrument  of  international  policy,  he  reiterated  again  and  again  his  faith  that 
tho  United  States  and  other  free  countries  were  destined  eventually  to  come 
under  Communist  domination.  In  its  simplest  terms  his  challenge  is:  let  us 
have  peaceful  competition,  communism  against  capitalism,  his  system  against 
ours.  And  he  leaves  no  doubt  about  his  faith  as  to  the  outcome— communism 
will  inevitably  prevail. 

What  should  our  answer  be  to  his  challenge? 

Our  first  reply  must  be  that  we  do  not  object  to  Mr.  Khrushchev's  predicting 
that  our  graudchildren  will  live  uuder  communism.  But  we  do  object  if  he  at¬ 
tempts  to  force  his  prediction  to  come  true  by  Intervening  in  our  affairs  or  those 
of  other  free  nations. 

And  our  counterprediction  is  not  that  his  grandchildren  will  live  uuder  our 
system.  Tho  very  essence  of  our  belief  is  that  all  peoples  must  be  free  of  out¬ 
side  intervention  to  choose  for  themselves  the  economic  and  political  system  they 
want.  The  very  heart  of  American  foreign  policy  is  to  develop  policies  which 
will  assure  retention  of  that  freedom  of  choice  for  ourselves  oud  others  who 
have  it  aud  Its  extension  by  peaceful  means  to  those  to  whom  It  is  denied. 

What  should  our  answer  be  to  his  challenge  for  peaceful  competition? 

In  the  welter  of  words  which  were  written  and  spoken  during  Mr.  Khru¬ 
shchev’s  visit,  the  most  eloquent  reply  by  an  American  to  this  question  received 
far  less  attention  than  it  deserved.  May  I  quote  from  the  remarks  of  Dr. 
Edward  H.  Litchfield,  chancellor  of  the  University  of  Pittsburgh,  at  the  civic 
luncheon  for  Mr.  Khrushchov  in  Pittsburgh  on  September  24: 

“*  ♦  *  None  of  us  would  challenge  your  right  to  adopt  n  slogan  of  ‘Overtake 
and  surpass  the  United  States.'  We  just  challenge  your  ability  to  do  it.  It 
should  also  be  clear,  I  think,  that  we  do  not  fear  competition.  Indeed,  we  are 
lmppy  that  you  have  introduced  the  concept  of  competition,  for  competition  is 
tho  dynamic  that  we  believe  to  be  essential  to  a  truly  creative  society.  We  are 
so  convinced  of  the  importance  of  this  concept  that  we  have  built  our  institutions 
around  it.  It  is  the  competition  of  ideas  that  leads  to  our  convictions  about  free 
speech,  The  competition  of  opinions  leads  to  a  free  press.  Our  two-party  system 
is  again  a  result  of  our  conviction  that  competing  programs  will  best  serve  the 
interests  of  our  people  aud  our  Nation.  We  have  learned  something  from  com¬ 
petition,  and  that  is  this:  when  you  have  a  competitor,  you  do  better  than  when 
you  don't.  Tills  is  the  essence  of  a  competitive  society.  We  welcome  you  as  com¬ 
petitors.  We  welcome  the  time  when  you  admit  competition  to  your  vocabulary, 
and  we  welcome  you  as  a  serious  and  effective  competitor.” 

I  would  add  to  Dr.  Litchfield’s  comments  these  thoughts.  Every  American 
citizen  welcomes  a  competition  which  would  result  in  tho  hard-working  Soviet 
people  receiving  more  of  the  good  things  of  life  which  we  enjoy  in  such  abundance 
in  the  United  States.  And  we  will  particularly  welcome  any  move  which  will 
result  la  the  Communist  leaders  directing  more  of  their  nation’s  resources  into 
producing  a  better  life  for  the  Russian  people  aud  less  toward  the  objective 
of  expanding  Communist  domination  over  other  peoples. 

But  we  would  make  no  greater  mistake  than  to  attempt  merely  to  meet  tlie 
Communist  competition  oil  the  ground  they  select.  We  are  convinced  that  our 
system  In  tlie  long  run  is  more  efficient  and  more  productive  than  the  Commu¬ 
nist  system.  But  we  have  something  far  more  to  offer  than  an  abundant  produc¬ 
tion  of  material  goods. 

Theodore  Roosevelt  put  it  very  well  when  he  dedicated  your  first  law  building 
over  a  half-century  ago,  “Material  prosperity  alone,"  he  said,  “does  not  make 
true  greatness.  It  is  only  the  foundation  for  It,  and  it  is  the  existence  of  institu¬ 
tions  such  as  this  that  stands  us  one  of  its  really  great  assets  of  which  n  nation 
can  speak  when  it  claims  true  greatness." 

When  Mr.  Khrushchev  says  that  the  competition  is  between  communism  and 
capitalism,  he  misses  the  point  on  two  counts. 

Even  on  economic  grounds,  it  would  be  more  accurate  to  call  it  a  com|>etitlon 
between  two  forms  of  capitalism — one  state  controlled,  the  other  controlled  by  the 
independent,  free-market  decisions  and  choices  of  literally  millions  of  individ¬ 
uals.  And,  even  on  these  same  narrow  economic  grounds,  we  are  convinced  that 
free  capitalism — creative  individualism — can  outproduce  any  form  of  state  capi¬ 
talism,  just  as  it  has  up  to  now. 
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But  the  march  of  civilization  cannot  and  must  not  bo  confined  merely  to  eco* 
nomic  systems.  That  is  why  Mr.  Khrushchev's  so-called  historical  analysis  in 
which  he  traces  a  line  of  progress  from  feudalism  to  capitalism  to  communism 
falls  down.  History  cannot  be  judged  solely  in  material  and  economic  terms. 
When  we  analyze  tlieso  three  system  in  terms  of  freedom  for  the  lndividualt  we 
find  that  the  change  from  feudalism  to  private  capitalism  was  one  from  less 
freedom  to  more  freedom.  And  a  change  now  to  communism  would  be  going 
back  rather  than  forward — exactly  the  reverse  of  progress. 

That  is  why  wo  say,  “Let  us  broaden  this  competition  to  include  the  higher 
cultural  and  spiritual  values  that  characterize  the  true  forward  march  of  our 
civilization."  In  a  word,  we  reject  the  narrow  ground  on  which  he  projects 
this  competition.  We  reject  the  Idea  that  the  goals  and  desires  of  mankind  begin 
and  end  with  material  abundance. 

We  are  proud  of  the  fact  that  81  million  Americans  own  their  own  homes. 
But  what  is  even  more  important  is  that  in  this  country  a  man's  home  is  truly 
his  castle.  He  has  absolute  protection  against  unreasonable  search  and  seizure 
or  confiscation  of  Ills  property  by  the  State. 

It  is  indeed  noteworthy  to  point  out  that  50  million  Americans  own  their  own 
automobiles.  But  whot  is  even  more  important  is  that  they  can  drive  these 
automobiles  anywhere  they  wish  without  travel  permits  and  internal  passports* 

The  fact  that  Americans  own  50  million  television  sets  and  143  million  radio 
sets  is  a  tribute  to  our  Industrial  progress.  But  far  more  important  is  that 
those  who  speak  over  the  airways  can  say  what  they  wish  without  Govern¬ 
ment  censorship  and  that  those  who  own  the  sets  have  truo  freedom  of  choice 
as  to  what  they  hear  and  see. 

Our  homes,  our  highways,  and  our  motorcars  and  electronic  marvels  are  not 
ends  In  themselves  but  only  the  means,  the  necessary  foundations,  for  a  life 
of  cultural  and  spiritual  richness.  For  us  this  must  he  a  life  of  individual  free¬ 
dom  and  human  dignity — a  life  that  liberates  the  human  spirit  of  every  re¬ 
straint  beyond  its  own  inherent  capability  and  then  goes  on  to  expand  and  in¬ 
crease  that  capability. 

In  this  peaceful  competition,  therefore,  let  ns  test  our  systems  to  see  which 
provides  for  individual  human  beings  the  greater  opi>ortunlties  for  personal 
freedom  and  personal  expression. 

But  up  to  this  point  we  have  been  talking  primarily  about  freedom.  What 
does  freedom  have  to  do  with  the  dedication  of  buildings  for  a  school  of  law? 
This  brings  me  back  to  my  basic  thesis— the  relationship  between  Mr.  Khru¬ 
shchev's  challenge  and  these  ceremonies  in  which  we  are  participating  today. 

The  superficial  observer  might  well  say  that  law  in  our  system  is,  of  course, 
important  but  not  nearly  so  important  ns  freedom— freedom  of  speech  and 
assembly,  freedom  of  the  press,  freedom  of  religion,  freedom  to  own  property. 
But  we  know  that  law  is  not  just  something  involving  lawyers,  Judges,  dry  v 
legal  opinions,  and  magnificent  law  school  facilities  like  these.  The  rule  of  law  v 
is  the  very  heart  and  soul  of  a  free  system. 

Freedom  itself  is  meaningless  outside  the  framework  of  low.  Law  provides 
the  order  that  permits  freedom  to  flourish.  It  mediates  the  inevitable  disputes 
between  free  individuals.  It  defines  the  boundaries  between  liberty  and  license. 

It  protects  the  individual  in  the  exercise  of  his  basic  political  rights.  Law,  in 
a  word,  makes  freedom  possible. 

Let  us  consider  just  one  very  practical  application  of  the  concept  of  the  rule 
of  law — so  much  a  part  of  our  political  and  social  order  in  fact  that  we  probably 
take  it  for  granted, 

Consider  the  problem  of  political  succession.  In  a  Communist  country  this 
problem  is  almost  continuously  explosive.  There  is  always  an  undercurrent  of 
bitter  struggle,  of  uncertainty,  the  threat  of  violent  and  unpredictable  change. 
Communist  countries  are  preeminently  governments  of  men  and  not  of  laws— 
and  of  a  particular  group  of  men  who  at  any  given  moment  have  the  upper 
hand  in  the  power  struggle. 

In  this  couutry  we  know  exactly  when  a  President's  term  will  end,  exactly 
what  procedures  will  be  followed  to  designate  his  successor,  and  exactly  when 
the  successor's  term  will  end.  We  respect  the  procedures— the  rule  of  law — 
for  determining  political  succession,  and,  no  matter  how  intense  the  rivalry 
may  be,  we  abide  by  the  decisions  registered  in  free  elections. 

We  could  go  on  with  other  examples  into  every  detail  of  relations  between 
individuals  and  between  individuals  and  government  and  the  boundaries  that 
subscribe  political  authority.  But  the  point  is  as  simple  as  it  Is  essential :  rule 
of  law— impartial,  enduring,  universally  respected,  freely  consented  to— is  in- 
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separably  part  of  the  living  force  of  a  free  society.  And  It  Is  a  free  society  in 
Its  totality  and  not  just  as  a  system  of  production  that  we  must  match  against 
communism  In  the  comi>etltion  to  which  Mr.  Khrushchov  has  challenged  us. 

What  wo  must  also  recognize  Is  that,  If  comi>etitlon  between  nations  is  to 
remain  peaceful,  there  must  be  rules  of  the  game  to  which  all  parties  subscribe. 
There  will  inevitably  be  differences  between  nations  even  when  their  relations 
are  friendly. 

If  wo  rule  out,  as  we  have  and  should,  the  use  of  force  or  threats  of  force 
as  a  means  of  settling  differences  where  negotiations  reach  an  impasse,  .tfie. sole 
alternative  is  the  establishment  of  the  rule  of  law  in  international  affairs. 

There  are  some  who  suggest  that  the  only  answer  is  that  nations  should  agree 
to  submit  all  their  disagreements  to  some  new,  all-powerful  world  tribunal. 
However  well-intentioned  such  proposals  may  be,  they  are  completely  unrealis¬ 
tic  In  the  present  world  context.  As  the  distinguished  Washington  correspondent 
of  the  New  York  Times,  Mr.  Arthur  Kroek,  said  to  me  recently,  “Great  powers 
will  submit  details  to  arbitration  but  never  their  basic  Interests/' 

But  the  fact  that  the  obstacles  to  establishing  a  rule  of  law  among  nations 
are  formidable  is  no  reason  for  wringing  our  hands  in  despair  and  doing  nothing. 

It  took  centuries  to  develop  the  rule  of  law  where  conflicts  between  individuals 
are  concerned.  The  problem  where  nations  are  involved  is  infinitely  more 
complex,  and  we  should  have  no  reason  to  expect  a  simple  or  quick  solution. 

But  time  is  running  out.  As  I  said  when  I  landed  at  the  airport  in  Moscow 
a  few  weeks  ago,  “Men  have  developed  weapons  so  awfesome  In  their  power  that 
we  must  learn  to  live  together  or  we  will  all  die  together/'  That  is  why  I 
repent  today  tho  proposals  that  I  made  before  the  American  Academy  of  Political 
,  Science  in  April. 

/  The  United  States  should  affirmatively  explore  ways  in  which  its  controversies 
'  with  other  nations  can  be  submitted  to  and  decided  by  the  International  Court 
of  Justice  at  The  Hague,  an  impartial  tribunal  of  high  quality  which  in  these 
days  of  crowded  calendars  probably  has  less  business  before  it  than  any  court 
in  the  world. 

J  One  practical  step  is  that  the  United  States  should  take  the  initiative  in 
I  proposing  that  in  future  international  agreements  provisions  be  included  to  the 
I  effect  that  disputes  which  may  arise  as  to  the  interpretation  of  the  agreement 
i  should  be  submitted  to  the  International  Court  and  that  the  nations  signing  the 
I  agreement  should  be  bound  by  the  decision  of  the  Court  in  such  cases.  There 
'  is  no  more  effective  way  that  we  can  show  the  world  by  our  example  that  the 
rule  of  law.  even  in  the  most  trying  circumstances,  is  the  one  system  which  all 
free  men  of  good  will  must  support. 

It  is  significant  to  note  that  the  American  Bar  Association  has  thrown  its 
enormous  moral  authority  and  its  practical  influence  into  the  fight  ,fqr  ; world 
peace. under  law  by  resolutions  adopted,  this  spring  at  its  annual  convention  and 
by  the  establishment  of  a  special  study  and  action  unit  to  make  this  influence 
felt  throughout  the  world  community.  Two  recent  presidents  of  the  bar,  Charles 
Rhyne  and  Ross  Malone,  as  well  as  the  present  holder  of  that  office,  .John  D. 
Randall,  are  eloquent  and  tireless  advocates  for  internationalizing  the  concept 
of  rule  of  law  by  every  practical  means.  Appropriately,  the  bar  association  is 
your  own  next-door  neighbor  on  this  new  campus.  This  is  a  tangible  sign  of 
the  unity  between  legal  scholarship  and  training  and  practice,  between  principle 
and  action. 

May  I  leave  one  final  thought  with  you. 

I  have  often  been  asked  what  stood  out  most  about  Mr.  Khrushchev  in  my 
meetings  with  him.  His  vitality,  his  sense  of  humor,  his  immense  drive  im¬ 
pressed  me  greatly,  as  I  am  sure  they  did  all  Americans  who  had  an  ooportunity 
to  see  or  hear  him.  But  to  me  the  most  outstanding  characteristic  of  this 
powerful  man  is  that  above  all,  whatever  we  may  think  of  the  ideas  he  advo¬ 
cates,  he  is  a  true  believer. 

I  ain  sure  that  the  overwhelming  majority  of  Americans  are  convinced  that 
our  political  and  economic  system  will  produce  a  richer,  fuller  life  for  people 
than  will  his.  And  in  spite  of  the  truly  remarkable  progress  the  Soviet  people 
have  made  in  science,  so  dramatically  demonstrated  by  the  space  vehicle  they 
launched  yesterday,  we  have  every  reason  to  be  confident  that  over  all — in  edu¬ 
cation,  in  science,  in  .production— -we  are  ahead  of  the  Soviet  Union  and  can 
stay  ahead:  that  in  those  areas  where  they  are  ahead  we  can  and  will  catch 
up:  and  that  freedom,  not  communism,  is  the  w^ave  of  the  future. 

But  it  is  not  enough  to  be  on  the  right  side.  History  is  full  of  instances  in 
which  super  ior  civilizations  Were  overwhelmed  by  others  w’ho  had  more  will -to 
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win,  more  drive,  more  energy.  Around  the  world,  in  every  nation,  the  repre-  \ 
sentatives  of  communism  are  true  believers  like  Mr.  Khrushchev — working  over-  ■ 
time  for  the  victory  of  communism  in  every  non-Communist  nation. 

Our  case  is  infinitely  better.  But  men  who  are  true  believers  cannot  be 
matched  by  men  who  believe  in  nothing  or,  worse  still,  who  do  not  know  what 
they  believe. 

“The  Ugly  American’1  painted  an  exaggerated  picture  of  the  deficiencies  of 
those  who  represent  the  United  States  abroad.  We  shall  have  to  admit,  how¬ 
ever,  that  some  of  the  criticisms  were  justified  and  need  correction.  But  we* 
could  make  no  greater  mistake  than  to  assume  that  the  problem  will  be  solved 
if  only  those  Americans  who  go  abroad  learn  the  languages  and  the  customs 
of  the  nations  to  which  they  are  sent. 

Above  all,  what  we  need  in  those  who  represent  us  abroad,  whether  they  are 
in  government,  business,  or  education,  is  dedication  to  American  ideals,  under¬ 
standing  of  the  differences  between  the  principles  of  communism  and  of  free 
societies,  and  a  tough-minded,  disciplined  determination  to  work  longer  and 
harder  for  our  cause  than  the  Communists  do  for  theirs. 

I  know  that  so-called  patriotism  and  competitive  spirit  became  somewhat  out 
of  fashion  in  recent  years  as  a  result  of  too  much  emphasis  on  these  normally 
admirable  virtues  in  times  past.  But  I  can  say  from  my  own  experience  that 
there  is  nothing  this  Nation  needs  more,  particularly  among  its  young  people, 
than  an  intelligent,  unshakable  dedication  to  the  universal  ideals  of  freedom, 
justice,  and  peace,  which  are  the  heart  of  our  American  heritage. 

I  know  that  this  great  law  school  will  continue  to  send  out  from  its  campus 
graduates  who  are  superb  legal  technicians  with  all  the  qualities  that  will  assure 
success  in  private  practice,  in  business,  or  in  the  other  professions  they  may 
select. 

May  I  urge,  too,  that  they  may  also  be  men  with  a  mission,  motivated  by  a 
flaming  idealism  based  on  the  recognition  of  the  fact  that  this  last  half  of  the 
20th  century  can  be  the  brightest  or  the  darkest  page  in  the  history  of 
civilization. 

May  their  mission  be  not  simply  the  negative  objective  of  the  defeat  of  com¬ 
munism  but  the  positive  goal  of  victory.  And  may  the  victory  they  work  for 
not  be  the  victory  of  America  over  any  other  people  but  the  victory  of  all  man¬ 
kind — the  victory  of  knowledge  over  ignorance,  of  plenty  over  want,  of  health 
over  disease,  of  freedom  and  justice  over  tyranny,  wherever  these  evils  may 
exist  in  the  world. 

Men  and  women  with  practical,  disciplined,  legal  minds  inspired  by  such 
idealism  will  make  a  mighty  contribution  to  a  realization  of  the  eternal  goal 
of  the  American  Revolution — a  world  in  which  men  can  be  free,  nations  can 
be  independent,  and  peoples  can  live  together  in  peace  and  friendship. 

.  y 

STATEMENT  OF  SENATOR  HENNINGS 


The  Chairman.  I  also  wish  to  insert  at  this  point  in  the  proceed¬ 
ings  a  letter  and  statement  from  Senator  Thomas  C.  Hennings,  Jr., 
the  chairman  of  the  Subcommittee  on  Constitutional  Rights  of  the 
Senate  Committee  on  the  J udiciary. 

(The  documents  referred  to  follow:) 


TJ.S.  Senate, 

Committee  on  the  Judiciary, 
Subcommittee  on  Constitutional  Rights, 

February  8, 1960 . 

Hon.  J.  W.  Fulbright, 

Cliait'tnan,  Senate  Committee  on  Foreign  Relations, 

Washington ,  D.C. 

Dear  Senator  Fulbright  :  I  regret  that  I  will  be  "unable  to  appear  in  person 
before  your  committee  to  recommend  favorable  consideration  of  Senate  Resolu¬ 
tion  94.  Unfortunately,  the  Subcommittee  on  Constitutional  Rights  of  which  I 
am  chairman,  also  has  hearings  scheduled  for  the  morning  of  February  17. 

However,  I  would  appreciate  the  inclusion  of  a  statement,  which  I  enclose, 
In  the  record  of  your  proceedings. 

Sincerely  yours, 


Thomas  C.  Hennings,  Jr., 

Chairman . 
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/Statement  op  Senator  Thomas  C.  IIknninqb,  Jr. 

Mr.  Olmlrnmn,  It  Is  now  almost  14  years  since  the  Senate  voted  approval  for  the 
adherence  of  the  United  States  to  the  Statuto  of  tho  International  Court  of  Jus¬ 
tice.  Unfortunately,  this  action  has  done  llttlo  to  advance  tho  rule  of  law  in 
international  affairs  because  of  the  Senate's  adoption  of  the  Connally  amend¬ 
ment  which  withheld  from  the  jurisdiction  of  the  Court  “disputes  with  regard 
to  matters  which  are  essentially  within  tho  domestic  jurisdiction  of  the  United 
States  ns  dotermined  by  tlje  United  States." 

^  This  reservation  was  as  needless  ns  it  was  unfortunate.  Tho  Statute  of  the 
Court  limits  its  jurisdiction  to  questions  of  International  law,  and  according 
to  a  recent  report  of  the  American  liar  Association  Section  on  International  and 
Comparative  Low,  “The  decisions  of  the  Court  lend  us  to  the  conclusion  that 
it  has  noted  with  conservatism,  and  has  given  reason  for  more  confidence  in  its 
Judicial  standing,  scholarship,  and  impartiality  than  has  In  fact  been  generally 
accorded  it  by  the  various  nations.” 

The  shocking  aspect  of  this  situation  is  that  the  United  States  shares  a  major 
part  of  the  responsibility  for  demeaning  the  Court's  prestige.  Mr.  Charles  H. 
Rhyne,  chairman  of  tho  Committee  on  World  Peace  Through  Law  of  the  Ameri¬ 
can  liar  Association,  has  said  that  “it  Is  the  district  of  the  Court  implied  In  the 
U.S.  Senate’s  words  ‘as  determined  by  the  United  States  of  America’  which  de¬ 
stroys  the  prestige  of,  and  confidence  In,  that  Court.” 

Wo  tnko  considerable  pride  in  being  regarded  ns  the  Nation  which  leads  the 
free  world.  Rut  our  leadership  on  the  World  Court  offers  us  little  in  which  wo 
can  take  pride.  The  adverse  effect  of  the  Connally  amendment  has  been  so 
extensive  that  the  Senate  has  a  pressing  resi>onsihility  in  voting  its  early  repeal. 

None  of  the  nations  which  adhered  to  the  present  Court’s  predecessor,  the 
Permanent  Court  of  International  Justice,  had  placed  limitations  on  their  accept¬ 
ance  of  that  Court’s  Jurisdiction.  None  of  the  nations  adhering  to  the  statuto 
of  the  present  Court  did  so — until  after  the  United  States  set  the  example. 

Since  104(1 — and  the  Connally  amendment — seven  nations  have  invoked  reser¬ 
vations  similnr  to  our  own.  One  of  these  nntions,  France,  has  recently  with¬ 
drawn  its  reservation.  Of  nil  the  members  of  NATO,  the  United  States  is  the 
only  Nation  reserving  to  itself  the  right  to  determine  jurisdiction  of  tho  Inter¬ 
national  Court  of  Justice. 

Nor  hns  the  adverse  effect  of  the  Connally  amendment  been  limited  to  nations 
which  followed  our  example.  The  Court,  recognizing  the  principle  of  reciprocity, 
has  allowed  any  nation  to  invoke  the  terms  of  the  reservations  of  another  nation 
with  which  it  is  involved  in  a  dispute. 

Needless  to  say  the  result  has  been  disastrous  to  the  effectiveness  of  the  Court. 
The  reservation  of  jurisdiction  claimed  by  the  Connally  amendment  violates  a 
basic  principle  of  Jurisprudence.  A  Court  without  compulsory  jurisdiction  over 
tne  litigants  is  almost  no  court  at  all.  The  evidence  in  the  case  of  the  Court  of 
international  Justice  is  all  too  apparent — in  its  14  years  it  has  rendered  decisions 
in  loss  than  a  score  of  controversial  cases. 

The  supreme  irony  of  this  situation  is  that  few  nations  of  the  world  have  as 
great  an  interest  in  an  effective  instrumentality  for  the  adjudication  of  inter¬ 
national  disputes — disputes  which  fall  beyond  the  capabilities  of  national  courts — 
than  does  the  United  States. 

We  find  ourselves  today  intimately  involved  In  the  affairs  of  the  world  com- 
*  inunity.  Millions  of  Americans  spend  much  of  their  lives  outside  our  national 
boundaries.  They  live  and  work  abroad  as  representatives  of  our  Government, 
as  employees  of  the  U.N.,  as  businessmen,  and  In  a  host  of  other  capacities.  Vast 
numbers  of  other  Americans  go  abroad  every  year  as  tourists  or  as  students  in 
institutions  of  learning  throughout  the  world.  In  addition,  Americans  have 
*  invested  billions  of  dollars  in  enterprises  in  other  nations — and  there  is  very 
substantial  investment  of  foreign  capital  in  the  United  States.  Also,  important 
segments  of  our  domestic  economy  are  heavily  dependent  on  foreign  markets 
and  foreign  trade. 

These  are  matters  of  common  knowledge.  I  mention  them  only  to  emphasize 
the  paramount  interest  which  we  have  acquired  in  an  effective  International 
Court  The  United  States,  as  a  great  world  power,  may,  of  course,  settle  dis-' 
putes  of  an  International  nature  by  means  other  than  that  of  law.  However,  such 
a  course,  I  believe,  would  serve  neither  our  national  Interest  nor  the  cause  of 
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world  lMxico.  Wo  are  truly  the  leader  of  the  free  world — a  world  whose  basic 
principle  Is  the  rule  of  law. 

I  do  not  suggest  that  the  repeal  of  the  Connally  amendment  will  bring  forth¬ 
with  the  rule  of  law  to  international  relations — nor  that  it  will  establish  world 
peace— but  it  will  be  a  substantial  beginning.  Our  own  Institutions  of  parlia¬ 
mentary  government  and  our  system  of  law  and  justice  have  developed  over 
centuries.  But  international  law  also  has  an  old  and  honored  tradition.  As 
we  trace  our  civil  liberties  to  the  Magna  Carta,  international  law  can  claim 
roots  for  its  modern  tradition  in  the  works  of  Hugo  Orotius  written  three 
centuries  ago.  However,  while  we  have  nurtured  and  carefully  cultivated  our 
system  of  domestic  law,  we  have  sadly  neglected  the  law  of  nations.  It  is  a 
neglect  we  can  no  longer  afford. 

If  the  United  States  is  to  continue  to  deserve  the  title,  “leader  of  the  free 
world,"  it  is  time  that  we  direct  that  leadership  toward  the  development  of  the 
rule  of  law  in  international  affairs. 

I  urge  the  Committee  on  Foreign  Relations  to  promptly  report  Senate  Resolu¬ 
tion  04  to  the  Senate.  I  believe  it  Imperative  that  we  give  early  approval  to 
this  measure  repealing  the  Connally  amendment  and  establishing  without  reserva¬ 
tion  the  adherence  of  the  United  States  to  the  Statute  of  the  International  Court 
of  Justice. 

The  Chairman.  The  first  witness  scheduled  for  today  is  Mr.  Louis 
G.  Feldmann,  of  Hazleton,  Pa.,  for  the  Veterans  of  Foreign  Wars. 

Mr.  Feldmann,  will  you  come  forward,  please?  We  are  glad  to  have 
you  here. 

STATEMENT  OP  LOUIS  G.  FELDMANN,  COMMANDER  IN  CHIEF, 
VETERANS  OF  FOREIGN  WARS  OF  THE  UNITED  STATES 

Mr.  Feldmann.  Thank  you  very  much,  Senator. 

The  Chairman.  You  may  proceed. 

Mr.  Feldmann.  Mr.  Chairman  and  members  of  the  committee,  it  is 
a  pleasure  and  a  rare  privilege  to  appear  before  this  distinguished 
Senate  committee  in  behalf  of  the  Veterans  of  Foreign  Wars  of  the 
United  States.  For  the  record,  my  name  is  Louis  G.  Feldmann, 
and  our  organization  is  composed  of  1,300,000  overseas  veterans  from 
every  State  in  the  Union. 

For  several  years  the  Veterans  of  Foreign  Wars  has  adopted  annual 
resolutions  expressing  continued  and  unequivocal  opposition  to  world 
government  or  any  other  movement  which  would  diminish  the  sover¬ 
eignty  of  the  United  States. 

RESOLUTION  ADOPTED  BY  VETERANS  OF  FOREIGN  WARS 

Last  year  the  Veterans  of  Foreign  Wars  at  its  60th  annual  national 
convention  held  in  Los  Angeles,  Calif.,  August  30  to  September  4, 1959, 
adopted  an  additional  resolution  involving  the  question  of  sovereignty 
which  is  in  conflict  with  Senate  Resolution  94,  now  under  considera¬ 
tion  by  your  committee. 

May  I  sav  I  am  about  to  leave  on  a  trip  around  the  world  in  con¬ 
nection  with  the  people-to-people  program  of  the  President,  and  I 
realize  the  feelings  of  many  people  in  regard  to  this  resolution,  but  I 
should  like  to  read  our  resolution  to  you. 

This  resolution  reads : 

Whereas  the  Veterans  of  Foreign  Wars  of  the  United  States  adopts  annual  res¬ 
olutions  opposing  world  government  in  all  its  forms ;  and 
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Whereas  there  Is  now  a  proposal  to  amend  Senate  Resolution  190,  79th  Cong¬ 
ress  to  provide  that  the  International  Court  of  Justice  should  decide  what  are 
domestic  issues  as  well  as  international  issues ;  and 
Whereas,  decisions  on  what  are  domestic  issues  should  remain  the  sole  pre* 
rogative  of  our  own  Government  and  not  put  in  the  hands  of  an  international 
Court  over  which  we  would  have  little  or  no  influence ;  and 

Whereas  inclusion  of  such  a  proposal  was  one  reason  why  the  United  States 
rejected  the  old  League  of  Nations ;  and 

Whereas  to  permit  the  International  Court  under  the  United  Nations  to  de¬ 
cide  what  are  UX  domestic,  as  well  as  what  are  International;  issues  would  tend 
to  endanger  our  Republic :  Now,  therefore,  he  it 
Resolved ,  by  the  60th  National  Convention  of  the  Veterans  of  Forciyn  Wars 
of  the  United  States,  That  we  are  unalterably  opposed  to  giving  an  International 
Court  of  Justice  the  right,  power  and  jurisdiction  to  decide  what  are  U.S.  do¬ 
mestic  issues. 


STEP  TOWARD  DIMINISHING  U.S.  SOVEREIGNTY 

It  is  obvious  that  the  Veterans  of  Foreign  Wars  membership  is 
genuinely  concerned  that  the  approval  of  Senate  Resolution  94  would 
be  another  step  toward  diminishing  the  sovereignty  of  the  United 
States  and  granting  more  power  to  a  world  organization. 

As  I  understand  it,  Senate  Resolution  94  would  confer  upon  the 
International  Court  of  Justice  the  power  to  determine  whether  an 
issue  is  domestic  or  otherwise,  and  consequently,  whether  it  comes 
within  the  jurisdiction  of  that  Court. 

Presently,  the  United  States  has  sole  authority  to  determine  whether 
or  not  an  issue  is  domestic  and  whether  it  comes  under  the  jurisdic¬ 
tion  of  the  International  Court. 

Approval  of  Senate  Resolution  94  could  give  the  International 
Court,  of  Justice  the  authority  to  take  jurisdiction  over  such  U.S.  do¬ 
mestic  matters  as  tariffs,  Panama  Canal  rates  and  the  Canal  itself,  and 
immigration  policies,  many  of  which  are  regulated  by  treaties, 
v  All  of  these  issues  are  the  subject  of  treaties  in  some  instances  and 
eventually  might  come  before  the  International  Court  of  Justice, 
where  the  result  could  have  a  profound  effect  upon  domestic  matters 
within  the  United  States. 

VIOLATION  OF  SPIRIT  OF  U.S.  CONSTITUTION 

More  fundamental,  perhaps,  is  the  violation  of  the  spirit  of  the 
Constitution  of  the  United  States  which  has  vested  supreme  judicial 
authority .  in  the  Supreme  Court  of  the  United  States  of  America. 

There  is  general  agreement  that  under  our  system  the  Supreme 
-  Court  of  the  United  States  is  the  final  arbiter  of  domestic  issues  and 
disputes.  If  Senate  Resolution  94  is  approved,  we  would  have  an¬ 
other  court  to  determine  issues  which  would  be  binding  upon  Ameri¬ 
cans  who  would  have  no  recourse  to  appeal  to  the  Supreme  Court  of 
the  United  States. 

NO  WELL-DEFINED  BODY  OF  INTERNATIONAL  LAW 

It  is  also  generally  agreed  that  there  is  no  well-defined  body  of  in¬ 
ternational  law  similar  or  identical  to  the  common  law  of  the  United 
States,  and  I  might  say  in  many  countries  not  even  similar  to  our 
statutory  law.  In  some  foreign  countries  the  accused  is  assumed 
-  guilty  until  proven  innocent,  which  is  the  reverse  of  our  concept  of 
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justice.  Furthermore,  the  membership  of  this  International  Court 
permits  only  one  American  citizen.  It  follows,  therefore,  that  the 
influence  of  the  United  States  would  be  negligible  since  a  maximum 
of  15  judges  is  permitted  on  this  Court. 

It  is  not  strange,  therefore,  that  many  Veterans  of  Foreign  Wars 
members  are  concerned  that  decisions  bv  this  International  Court 
might  not  be  in  keeping  with  the  judicial  tradition  and  integrity  of 
our  own  common  law  courts. 

8TATUS-0F-F0RCES  AGREEMENTS 

Our  experience  with  status-of- forces  treaties  where  foreign  courts 
have  been  given  authority  to  try  and  sentence  American  servicemen 
charged  with  alleged  crimes  in  foreign  countries  has  caused  Veterans 
of  Foreign  Wars  members  to  become  extremely  concerned  over  the 
possible  exercise  of  judicial  power  by  international  courts  over  the 
constitutional  rights  of  American  citizens. 

May  I  say  from  my  own  experience  that  my  experience  with  these 
treaties  and  status-or- forces  agreements  is  that  they  are  rapidly  de- 
troying  the  morale  of  the  serviceman  overseas.  It  is  this  issue  of  - 
precious  constitutional  rights  of  American  citizens  that  moves  our* 
members  so  deeply,  rather  than  the  settlement  of  property  or  terri¬ 
torial  disputes. 

QUESTIONS  FOR  INTERNATIONAL*  COURT  OF  JUSTICE  TO  SETTLE 

I  believe  Veterans  of  Foreign  Wars  members  strongly  favor  an 
International  Court  of  Justice  to  settle  questions  of  true  international 
law,  and  interpretation  of  treaties,  and  breaches  of  international 
obligations,  providing  the  question  of  individual  rights  of  American 
citizens  under  the  Constitution  of  the  United  States  remains  exempt 
from  jurisdiction  of  such  an  international  court. 

The  membership  of  the  Veterans  of  Foreign  Wars  has  long  de¬ 
manded  that  the  liberty  and  individual  rights  of  American  citizens  be 
not  subject  to  the  consideration  and  decision  of  any  international 
organization  or  court. 

In  conclusion,  therefore,  it  is  the  strong  recommendation  of  the 
Veterans  of  Foreign  Wars  that  the  International  Court  of  Justice 
be  not  given  authority  to  determine  whether  disputes  involving  con¬ 
stitutional  liberty  and  freedom  of  American  citizens  are  domestic. 

This*  authority  should  be  retained  by  the  U.S.  Government,  and  * 
we  are  not  only  opposed  to  world  Government  but  we  are  opposed  to 
Senate  Resolution  94  in  its  present  form. 

.  Thank  you  for  this  privilege  and  your  consideration. 

The  Chairman,  Thank  you,  Mr.  Feldmann. 

Any  questions,  Senator  Green  ?  \ 

Senator  Green.  No. 

DEFINING  THE  COURTIS  JURISDICTION 

The  Chairman.  Senator  Hickenlooper? 

Senator  Hickenlooper.  Mr.  Feldmann,  are  you  a  lawyer? 

Mr.  Feldman.  Yes;  I  am,  sir. 

Senator  Hickenlooper.  As  a  lawyer,  do  you  know  of  any  area 
of  control  over  the  International  Court  which  is  clear  and  definitive  ? 
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Mr.  Feldmann.  No,  sir;  I  know  of  no  such  area.  May  I  say  the 
resolution  itself  seems  to  me  to  be  extremely  vague. 

Senator  Hickenlooper.  In  other  words,  do  you  know  of  any  body 
of  statutory  law  or  any  definitive  authoritative  legislation  of  any  kind 
that  delineates  or  circumscribes  the  jurisdiction  of  this  Court,  other 
than  the  rather  vague  terms  of  the  Statute  and  the  United  Nations 
Charter? 

Mr.  Feldmann.  No,  sir;  and  the  Statute  of  the  Court  itself  is  so 
broad  that,  as  I  see  it,  the  members  of  the  Court  can  literally  decide 
where  they  can  go  and  where  they  have  to  stop,  if  there  is  any  point 
at  which  they  have  to  stop. 

Senator  Hickknlooi»er.  I  believe  that  is  all,  Mr.  Chairman. 

WITHDRAWAL  IN  EVENT  COURT  EXCEEDED  ITS  JURISDICTION 

The  Chairman.  Mr.  Feldmann,  there  is  this  recourse:  That  if  the 
Court  went  beyond  what  we  believed  to  be  its  proper  jurisdiction,  we 
could  withdraw,  could  we  not,  after  6  months? 

Mr.  Feldmann.  After  6  months;  that  is  correct,  Senator.  But  by 
vtlien  a  considerable  amount  of  damage  could  be  done  before  we  could 
withdraw,  and  the  decision  might  be  one  that  might  cause  the  same 
thing  as  the  situation  in  the  Status  of  Forces  Treaty  in  Japan,  or 
the  Status  of  Forces  Treaty  in  Turkey,  where  frankly,  I  think,  in¬ 
stead  of  helping  us  it  has  caused  our  relations  to  deteriorate  and  cer¬ 
tainly  has  hurt  the  morale  of  the  servicemen  involved  because  they 
worry  about  these  things.  Whether  they  have  any  right  to  worry 
or  not  is  not  important — they  do. 

CLAIMS  OF  U.S.  CITIZENS  AGAINST  FOREIGN  GOVERNMENTS 

The  Chairman.  Is  it  true  that  our  citizens  have  more  economic 
transactions,  are  involved  in  more  business  all  throughout  the  world, 
and  that  they  would  have  greater  use  in  seeking  to  obtain  justice  in 
their  cases  against  foreign  governments  or  foreign  citizens  than 
nearly  any  other  country  ? 

Mr.  Feldmann.  If  you  notice,  Senator — I  would  agree  with  you; 
yes — if  you  notice,  within  my  statement  I  have  embraced  the  fact 
that  I  am  not  nearly  as  worried  about  property  rights  as  I  am  about 
individual  rights.  I  wouldn’t,  be  here  if  all  that  was  involved  in  this 
resolution  was  determining  property  rights. 

Senator  Fulbright.  We  have  some  cases  right  at  the  moment,  not 
cases  in  the  legal  sense  but  instances  in  which  the  property  of  Ameri¬ 
can  citizens  is  being  expropriated  in  Cuba.  Just  what  their  recourse 
is  going  to  be,  since  there  is  no  legal  forum  to  which  they  can  resort, 
is  a  question.  I  just  raise  the  question  that  if  you  could  obtain  some 
international  juridical  body  that  could  help  our  citizens  prosecute 
their  claims  against  foreign  citizens  or  foreign  governments,  it  might 
be  extremely  useful  to  them,  wouldn’t  it  ? 

Mr.  Feldmann.  I  would  completely  agree  with  your  statement,  and 
if  this  resolution  was  boiled  down  to  the  point  that  it  relates  only  to 
property  rights  of  our  citizens  and  our  corporate  citizens,  certainly 
again  I  say  I  wouldn’t  be  here. 

But  this  resolution  I  believe,  Senator,  is  much  broader  than  that. 
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The  Chairman.  In  the  cases  that  have  been  brought  before  the 
Court,  have  any  of  them  involved  an  example  of  the  kind  of  right 
that  you  are  fearful  that  the  Court  will  have  jurisdiction  over? 

Mr.  Feldmann.  Not  to  the  best  of  my  knowledge.  Senator;  but, 
as  I  read  this  resolution,  this  Court  could  pass  on  our  Status  of  Forces 
treaties  and  our  Status  of  Forces  agreements,  for  example. 

They  could  pass  on  the  Panama  Canal  as  a  canal  itself,  pass  on  the 
rights  of  the  Canal,  pass  on  our  international  agreement  wiih  Mexico 
relating  to  theso*called  wetbacks. 

There  are  a  number  of  things  where  it  could  involve  many  personal 
rights. 

The  Chairman.  But  so  far  as  you  know,  in  the  cases  which  have 
been  before  the  Court,  they  have  involved  property  rights? 

Mr.  Feldmann.  So  far  as  I  know.  I  don’t  think  there  have  been  too 
many  cases  before  the  Court.  I  don’t  think  the  Court  has  been  too 
active. 


The  Chairman.  It  hasn’t  been  active  because  it  doesn’t  have  any 
jurisdiction. 

We  set  up  a  court  and'  then  withdrew  its  jurisdiction. 

Mr.  Feldmann.  I  would  agree.  That  is  correct;  yes. 
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CLAIMS  OF  U.S.  CITIZENS  AGAINST  FOREIGN  GOVERNMENTS 

The  Chairman.  There  have  been  lots  of  people  with  complaints 
but  they  have  no  place  to  go;  is  that  not  correct? 

Mr.  Feldmann.  That  is  right. 

The  Chairman.  You  know  of  people,  American  citizens,  who  have 
complaints,  who  have  claims  that  they  can’t  prosecute.  Is  that  right? 

Mr.  Feldmann.  I  would  completely  agree,  and  I  want  to  malce  it 
clear,  sir,  I  am  in  favor  of  an  international  body  of  law,  and  I  am 
in  favor  of  an  international  court.  But  I  think  the  International 
Court,  as  I  think  possibly  Senator  Hickenlooper  was  getting  at,  that 
what  they  can  decide  and  how  far  they  can  go  slioirid  be  carefully 
circumscribed,  so  we  are  not  giving  away  something  that  we  didn’t  * 
intend  to  give  awav. 

The  Chairman.  Thank  you  very  much,  Mr.  Feldmann.  I  think  you 
have  made  your  position  very  clear.  I  appreciate  your  coming. 

Mr.  Feldmann.  Thank  you,  sir. 

Senator  Hickenlooper.  Mr.  Chairman,  I  just  want  to  verify  my 
position  on  that,  question  that  I  asked  of  Mr.  Feldmann  a  while  ago. 

It  might  be  interpreted  as  going  to  the  point  of  whether  or  not 
we  are  giving  away  something  that  we  didn’t  know  we  were  giving 
away.  My  question  is  a  little  bit  deeper  than  that,  perhaps.  What  I 
mean  is  that  I  intended  to  explore  a  little  more  deeply  than  that,  and 
I  -will  pursue  later  the  question  of  uncertain  jurisdiction,  undefined 

Jurisdiction,  the  extent  or  the  power  and  authority  to  which  we  would 
>e  agreeing  to  submit. 

I  do  want,  with  reference  to  one  of  the  chairman’s  questions,  to 
say  frankly  that  I  question  whether  an  individual  could  come  into 
this  Court  or  not  for  individual  claims  because  the  Statute  makes  it 
clear  that  only  states  are  parties. 
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The  shite  may  be  able  under  this  Statute  of  the  International  Court 
to  come  in  its  a  friend  of  the  individual,  but  as  a  representative  of 
the  individual,  1  don’t  know.  There  are  many  unclear  things  about 
this  matter.  Whether  the  Court  could  adjudicate  personal  property 
rights  of  individuals  in  various  countries  as  against  a  foreign  gov¬ 
ernment  of  which  they  are  not  nationals,  is  a  question  that  I  am  not  at 
tdl  clear  on. 

Thank  you,  Mr.  Chairman. 

Mr.  Feldman  n.  I  might  say  the  reason  that  I  answered  as  I  did  is 
that  I  assumed  that  possibly  there  might,  be  some  ex  rel  proceedings 
and  that  is  the  reason  1  answered  it  that  way.  I  don’t  know  either. 

Before  I  retire,  might  I  have  permission  to  insert  within  the  record 
in  the  next  few  days  any  other  pertinent  matter  that  wo  might  have? 

The  Chairman.  '  Yes. v 

Mr.  Fkldmann.  Thank  you  very  much. 

The  Chairman.  Thank  you,  Mr.  Feldmann. 

The  next  witness  is  Mr.  Daniel,  of  the  Virginia  Commission  on 
Constitut  ional  Delegates.  Mr.  Daniel,  we  are  glad  to  have  you.  Will 
you  proceed,  sir  ? 


*  STATEMENT  OF  W.  C.  “DAN”  DANIEL,  VIRGINIA  COMMISSION  ON 
CONSTITUTIONAL  DELEGATES,  RICHMOND,  VA. 


Mr.  Daniel.  Mr.  Chairman  and  gentlemen  of  the  committee,  for 
tho  record  my  name  is  Dan  Daniel  and  I  am  testifying  this  morning 
on  behalf  of  the  Virginia  Commission  on  Constitutional  Delegates 
and  although  I  am  past  national  commander  of  the  American  Legion 
and  tho  Legion  has  taken  a  position  with  respect  to  Senate  Resolution 
04,  or  tho  purpose  of  Senate  Resolution  04, 1  am  not  speaking  for  that 
body. 

For  this  opportunity  to  appear  briefly  before  you  and  for  the  privi¬ 
lege  which  you  have  given  me,  I  will  testify  briefly  and  I  am  certainly 
sincerely  and  very  grateful.  The  first  page  and  a  half  of  my 
testimony  is  a  history  of  which  you  know  more  than  I  and  I  shall  not 
burden  you  with  a  restatement  of  that  history. 


arguments  made  by  proponents  of  senate  RESOLUTION  94 

“As  determined  by  the  United  States” — to  section  (b)  of  the  pro¬ 
viso.  It  meant  simply  that  we  reserved  the  right  to  say  whether  a 
matter  involving  our  Nation  was  one  of  international  or  domestic 
concern.  This  is  such  an  obviously  sensible  limitation  that  argument 
in  support  or  defense  of  it  would  seem  superfluous  were  it  not  for 
the  fact  that,  a  number  of  persons  of  considerable  public  prominence 
and  persuasion  urge  its  repeal. 

Briefly  their  arguments  in  favor  of  abridging  this  safeguard  to  our 
national  sovereignty  seem  to  be - 

Senator  Hickenlooper.  Mr.  Chairman,  I  am  unable  to  follow  the 
witness. 

Mr.  Daniel.  I  am  on  page  2.  I  skipped  over  as  I  explained  in  my 
remarks.  I  am  on  the  bottom  of  page  2. 

Senator  Green.  I  hope  you  will  draw  attention  to  the  fact  when  you 
omit  something.  i 

Senator  Hickenlooper.  He  did,  Mr.  Chairman. 
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Mr.  Daniel.  Yes,  sir.  I  omitted  the  first  puge  and  a  half  and  started 
with  my  definition  of  the  meaning  of  the  Connally  amendment, 
because  that  portion  of  it  was  history  and  I  did  not  wish  to  repeat. 

Senator  IIickenlooper.  I  am  sorry. 

Mr.  Daniel.  Shall  I  start  whore  I  started  before  or  at  the  bottom  of 
the  page  ? 

Senator  IIiokknloopek.  Just  continue. 

Mr.  Daniel.  I  am  on  the  last  paragraph,  page  2.  Briefly,  their 
arguments  in  favor  of  abridging  tliis  safeguard  to  our  national  sov¬ 
ereignty  seem  to  be  that  the  nations  of  the  world  are  not  using  this 
International  Court  as  a  means  of  settling  their  differences.  As  I 
understand  it,  only  about  one  case  a  year  has  been  before  the  Court 
and  that  this  situation  is  attributable  to  the  fact  that  other  nations 
have  followed  the  example  set  by  us  in  the  Connally  amendment. 

Those  exponents  of  “onc-worldism”  take  the  position  that  the 
United  States  cannot  be  trusted  to  decide  the  question  of  jurisdiction 
fairly,  but  that  we  can  trust  the  World  Court  to  make  the  proper 
decision  for  us,  that  is,  that  wo  can  rely  with  confidence  upon  the 
World  Court  not  to  infringe  on  our  domestic  concerns. 

Also,  wo  are  told  that  if  we  make  tliis  basic,  possibly  fatal,  cession 
of  sovereignty,  others,  including  the  Communist  countries,  will  bo 
shamed  into  doing  the  same  and  then  we  will  have  a  world  ruled  by 
law  instead  of  by  force. 

This  latter  is?  of  course,  utter  nonsense.  I  doubt  if  anyone  in  this 
room  really  believes  that  a  dedicated  Communist  can  be  si  aimed  into 
anything,  certainly  not  into  giving  up  any  position  of  strength  he  may 
occupy. 

A  Communist  has  no  conscience  in  the  sense  we  know  it — his  only 
shame  comes  in  failing  the  Communist  cause  of  world  domination. 
But  it  seems  hardly  necessary  to  argue  this  particular  point. 

If  the  administration  or  the  Congress  had  any  real  confidence  in 
the  effect  of  moral  or  legal  suasion  or  of  world  opinion  on  the  ag¬ 
gressive  aims  of  communism,  I  doubt  if  the  arguments  being  made  in 
these  very  halls  on  virtually  every  major  issue — defense,  education, 
welfare,  budget,  et  cetera — would  lie  so  intimately  and  repeatedly  tied 
into  the  strength  of  our  national  posture  in  relation  to  Russia  and 
China. 

Now,  gentlemen,  you  know  that  until  God  puts  love  and  charity 
foremost  in  every  heart,  the  safety  of  the  world  is  more  dependent 
on  the  strength  and  freedom  of  the  United  States  than  on  anything 
else. 

For  example,  the  hydrogen  bomb  I  might  add,  sir,  poses  no  threat 
to  humankind.  It  is  only  when  it  is  placed  in  the  hands  of  despots 
that  it  becomes  a  menace.  The  difficulty  seems  to  be  that  apparently 
some  have  been  misled  as  to  the  extent  of  the  risk  involved  in  repeal 
of  the  Connally  amendment. 

PROBLEMS  IN  ENFORCING  COURT’S  DECREES 

For  a  court  decree  to  have  any  binding  or  peacemaking  effect,  it 
must  be  accepted  by  the  parties  affected.  Acceptance  comes  in  only 
two  ways,  either  voluntarily  because  the  parties,  particularly  the  un¬ 
successful  one,  feel  that  the  preservation  of  law  and  order  is  more 
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important  than  their  own  selfish  desires;  or  else,  because  the  court 
has  the  power  necessary  to  force  acceptance. 

Little  need  be  said  concerning  the  futility  of  placing  our  hopes  for 
world  peace  on  the  first  of  these.  For  those  nations  which  are  will¬ 
ing  to  subordinate  selfish  aims  for  the  peace  of  society  as  a  whole,  the 
world  does  not  need  a  court — diplomacy  will  suffice. 

For  the  others,  welj,  I  am  sure  you  can  imagine  just  how  far 
Messrs.  Khrushchev,  Mao  Tse  Tung,  or  even  Castro  would  go  in 
voluntarily  acceding  to  a  distasteful  court  decree. 

This  brings  up  the  matter  of  the  establishment  of  an  international 
military  force  of  sufficient  strength  to  enforce  docreos  of  this  court 
against  any  party. 

The  ultimate  necessity  for  this  is  so  obvious  that  the  groundwork 
has  already  been  laid  within  the  United  Nations. 

Here,  then,  is  the  question :  Are  the  Senators  willing  now  to  agree 
that  we  will  either  voluntarily  obey,  or  that  the  international  troops 
may  enter  those  United  States  to  enforce  decrees  of  this  Court  con¬ 
cerning  our  labor,  racial,  financial,  and  who  knows  what  other  do¬ 
mestic  problems? 

I  think  not. 


INTER  PRETATION S  OF  JUDGES  OF  COURT 

"But”  say  the  one-worlders,  “this  is  an  unfair  question:  the 
Court  s  jurisdiction  extends  only  to  international  matters — domestic 
matters  are  excluded.”  How  weak  must  be  their  perception,  how 
short  their  memories. 

\  Whether  these  problems  would  come  within  the  jurisdiction  of  the 
Court,  once  the  Connally  amendment  were  repealed,  would  depend  on 
nothing  more  than  the  Court’s  own  interpretation  of  such  words  as 
“essentially,”  “domestic,”  “international,”  “any,”  and  “obligation.” 

And  remember,  sir,  that  all  of  these  words  are  found  in  the  Morse 
resolution.  Quite  obviously,  the  judges’  respective  interpretations 
would  be  colored  by  their  background,  purposes,  and  ideology. 

Many  things  that  we  think  of  as  being  of  strictly  domestic  concern 
might  well  be  of  international  concern  to  a  majority  of  the  members 
of  the  Court  whose  political  views  are  entirely  different  from  ours. 

Indeed,  would  it  be  reasonable  to  expect  such  a  Court,  being  the 
creature  of  the  United  Nations,  not  to  give  a  broad  interpretation  to 
those  international  “obligations” — that  is  the  word  used  in  clause  (c) 
of  the  World  Court  resolution — set  forth  in  that  biggest  of  all  treaties, 
the  United  Nations  Charter? 

For  example,  subsection  (a)  of  article  55  makes  it  an  obligation 
of  member  nations  to  promote :  “higher  standards  of  living,  full  em¬ 
ployment,  and  condit  ions  of  economic  and  social  progress  and  develop¬ 
ment.” 

INTERPRETATIONS  GIVEN  TO  CONSTITUTIONAL  PROVISIONS 

After  all,  judges,  like  other  men,  have  a  natural  tendency  to  aggran¬ 
dize  those  institutions  with  which  they  are  connected. 

This  is  nothing  new.  For  example,  you  will  search  in  vain  for 
any  provision  in  the  U.S.  Constitution  granting  the  Federal  Govern¬ 
ment  the  right  of  eminent  domain.  Except  for  the  fifth  amendment, 
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the  only  provision  on  this  subject  is  found  in  section  8,  article  1,  which 
reads  in  part  as  follows : 

•  •  •  and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent 
of  the  Legislature  of  the  State  in  which  the  Same  shall  he,  for  the  Krectlon  of 
Forts,  Magazines,  Arsenals,  doek-Yards,  and  other  needful  buildings ;  *  *  * 

For  a  number  of  years,  the  Federal  Government  observed  this  ap¬ 
parent  limitation  and  the  States  condemned  the  land  for  it. 

Being  federally  minded,  however,  the  Supreme  Court  had  decided 
by  1875  that  this  was  not  a  good  limitation  on  the  Federal  Govern¬ 
ment  and  so  simply  held  that  any  government  as  big  as  the  Federal 
Government  naturally  had  its  own  right  of  eminent  domain. 

The  constitutional  phrase  dealing  with  the  consent  of  the  State  % 
bothered  it  not  at  all — the  Court  merely  moved  it  over  to  modify  the  4 
phrase  “exercise  like  authority”  instead  of  the  word  “purchased.” 

Regardless  of  whether  we  think  it  was  right  or  wrong,  it  is  common 
knowledge  that  the  meaning  and  scope  or  the  general  welfare,  the 
interstate  commerce,  and  the  necessary  and  proper  clauses  among 
others,  have  been  stretched  beyond  all  possibility  of  recognition  by 
those  who  adopted  them. 

And  you  have  seen  matters  of  purely  State  concern  at  the  time  the 
14th  amendment  was  adopted — and  so  pronounced  repeatedly  for 
some  70  years  by  the  highest  court  in  the  land — changed  overnight 
into  matters  of  Federal  concern. 

The  wording  of  the  Constitution  really  remained  the  same — later 
members  of  the  Supreme  Court  simply  decided  that  they  did  not  like 
its  initial  meaning  and  so  changed  it. 

Indeed,  the  members  of  our  highest  court  have  substituted  their 
own  notions  of  right  and  wrong  in  place  of  once  plain  constitutional 
provisions  to  such  an  extent  that  the  chief  justices  of  the  several 
States,  in  conference  assembled,  felt  compelled  to  censure  them  in 
unprecedented  fashion. 

The  point  is  this.  If  “interpretations”  can  expand  and  change  so 
with  judges  of  the  same  nationality  and  with  a  common  legal  and 
political  heritage,  how  much  stability  and  respect  can  we  expect  a 
polygot  international  court  to  exhibit  with  regard  to  the  scope  and 
meaning  of  such  words  as  “domestic  concern”  and  “international 
concern”  ? 

And  need  I  remind  you  again  that  the  United  Nations  Charter  was 
adopted  as  a  treaty.  Under  article  VI  of  our  national  Constitution 
a  treaty  “shall  be  the  supreme  law  of  the  land;  and  the  judges  in 
every  State  shall  be  bound  thereby.” 

REASONS  FOR  OPPOSITION  TO  S.  RES.  94 

One  of  the  principal  reasons  this  great  legislative  body  was  created 
was  to  act  as  a  special  guardian  for  the  basic  rights  of  this  country, 
its  individual  States,  and  the  people  therein,  and  to  guard  against 
precipitate  or  emotional  legislative  action.  It  is  my  sincere  hope  that 
you  will  live  up  to  that  purpose  in  this  connection  and  kill  any  attempt 
to  repeal  the  Connally  amendment. 

I  am  persuaded,  sir,  that  we  must  do  all  that  we  can  to  stem  this 
tide  toward  world  government. 


r  * 
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To  do  otherwise  is  to  condemn  our  Nation  to  the  graveyard  of 
decadence,  the  repository  of  so  many  countries  whoso  people  have 
forsaken  their  ideals  and  compromised  their  principles. 

Thank  you  very  kindly,  sir. 

BA8IS  FOR  ARGUMENT  AGAINST  SENATE  RESOLUTION  04 

?  Senator  Green.  Thank  you,  Mr.  Daniel.  I  followed  vour  argument 
very  closely,  and  it  is  very  broad  in  extent.  Why  would  it  not  apply 
to  almost  any  treaty  ? 

Mr.  Daniel.  The  point  that  I  am  trying  to  make  here,  sir,  is  that 
wo  have  had  difficulty  getting  our  own  courts  to  stick  to  constitutional 

*  interpretations,  and  if  wo  go  now  and  accept  the  jurisdiction  of  a 

*  15-man  court  whose  political  philosophies  are  entirely  different,  then 
what  can  wo  expect  from  that  type  of  court  ? 

That  is  my  chief  concern,  sir,  in  appearing  here  this  morning. 

Senator  Gtreen.  How  would  you  aofino  the  line  of  distinction  be¬ 
tween  this  and  other  treaties? 

Mr.  Daniel.  That  is  just  the  point.  I  think  that  is  the  point 
exactly,  that  we  do  not  wish  to  put  the  sovereignty  of  our  country  in 
the  hands  of  any  international  court  or  any  international  body. 

Don’t  misunderstand  mo,  sir.  I  am  not  opposed  to  the  International 
Court.  I  am  in  favor  of  the  International  Court  so  long  as  wo  decide 
which  matters  are  domestic  and  which  of  international  concern.  That 
is  my  only  objection. 

If  wo  can  maintain  the  status  quo,  and  I  understand  that  is  Latin  for 
the  mess  wo’ro  in,  then  I  would  do  perfectly  happy  to  have  it  remain 
as  it  is. 

Senator  Green.  But  logically  why  do  you  make  that  distinction  ? 

Mr.  Daniel.  This  is  the  only  case — I  am  not  a  lawyer,  Mr.  Green 
but - 

Senator  Green.  I  have  the  misfortune  to  be. 

Mr.  Daniel.  I  regret  to  say  that  I  am  not  an  attorney,  but  this  is 
the  only  instance  in  which  I  know  of  that  an  international  court  is 
given  the  authority  to  decide,  or  would  be  the  only  court  which  would 
have  the  authority  to  decide  which  were  domestic  and  international 
concerns. 

Senator  Green.  Your  argument  is  what  lawyers  call  an  argument 
ad  hominem  based  on  principle. 

Mr.  Daniel.  I  plead  ignorance,  sir. 

Senator  Green.  Why  wouldn’t  you  call  the  same  attention  to  any 
treaty? 

Mr.  Daniel.  I  think  there  is  a  lot  of  objection  to  other  treaties.  It 
has  been  my  privilege  to  travel  over  the  world  quite  extensively  in  the 
last  few  years  and  I  will  tell  you  quite  frankly,  sir,  that  I  think  this 
Status  of  Forces  agreement  has  caused  considerable  deterioration  of 
the  status  of  this  country  in  the  eyes  of  foreign  people. 

QUESTION  OF  TRUST  TO  BE  PLACED  IN  COURT 

.  Senator  Green.  Senator  Hickenlooper,  have  you  any  questions  ? 

Senator  Hickenlooper.  Just  a  comment.  I  want  to  say,  Mr.  Daniel, 
I  think  vou  have  presented  your  views  and  your  position  here  with  a 
very  high  degree  of  clarity,  and  a  high  degree  of  force. 
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::oMr.  Daniel.  Thank  you,  sir. 

Senator  IIickknlooper.  And  I  think  you  have  touched  on  some  of 
(he  very  fundamental  issues  involved  in  this  whole  matter.  I  was 
especially  interested  in  one  or  two  statements  you  made  which  I 
think  merit  some  thought  and  discussion. 

‘  One  is  the  question  that  you  raised  that  if  the  United  States  can’t 
be  trusted  to  decide  these  tilings,  how  can  we  trust  an  international 
court  to  decide  these  matters  ? 

That  is,  we  would  be  admitting  our  own  incompetence,  in  a  way, 
to  do  justice  in  our  decisions. 

r,  Mr.  Daniel.  Sir,  that  is  my  basic  concern  with  the  repeal  of  this 
amendment. 

DIFFERENT  VIEWS  OF  JUSTICE  AND  EQUITY 

Senator  IIickknlooper.  Now  you  have  manv  other  points  here  in 
this  presentation  which  are  quite  intriguing.  1  think  one  of  the  most 
powerful  things  that  you  have  touched  on  here  is  the  suggestion  or 
the  statement,  whichever  you  choose,  that  even  with  a  community  of 
laws  and  common  heritage  which  we  have  in  this  country,  we  not  only 
have  difficulty  sometimes  in  arriving  at  what  everybody  believes  to  be 
justice  and  eouity,  but  there  are  tliose  who  feel  that  our  Supreme 
Court  lias  rather  gone  out  of  the  ball  park  on  some  decisions  which 
offer  no  remedy  whatsoever  so  far  as  those  who  disagree  are  concerned. 

How  much  more  danger  would  we  be  facing  with  a  Court  that  is 
composed  of  people  who  do  not  have  that  common  background  of, 
let’s  say,  legal  tradition  and  traditions  of  justice  and  equity  and 
so  on  ? 

Mr.  Daniel.  And  I  might  add,  sir,  if  I  may,  that  my  experience  in 
traffic  around  foreign  countries  has  been  that  the  dictionaries  of  these 
countries  have  an  entirely  different  meaning  for  the  same  word  or 
words  of  our  dictionary  here. 

For  example,  I  think  Mr.  Khrushchev  is  perfectly  sincere  when  he 
talks  about  peace,  but  peace  to  Mr.  Khrushchev  means  one  thing  and 
to  you  and  I,  sir,  it  means  something  entirely  different. 

I  think  that  to  Mr.  Khrushchev  it  means  an  era  in  which  all  the 
people  of  the  world  have  succumbed  either  to  the  external  or  internal 
pressures  of  communism.  When  he  talks  about  peaceful  coexistence 
I  think  he  is  sincere  there,  but  again,  peaceful  coexistence  to  him  means 
that  we  are  willing  to  subordinate  our  desires  to  the  desires  of  the 
Soviet  Union,  that  we  accept  his  domination,  for  example,  over  the 
satellite  countries  of  Eastern  Europe,  that  we  accept  the  divided  Ger¬ 
many  and  besieged  Berlin  and  all  that  type  of  thing. 

That  is  another  reason  why  I  am  so  concerned  about  this  Court.  It 
has  different  political  philosophies  and  different  meaning  for  words. 

Senator  Hiokenlooper.  In  other  words,  you  think  Mr.  Khrushchev 
has  the  same  ideas  as  the  top  sergeant  when  he  says  he  is  going  to  have 
peace  in  his  outfit,  that  he  will  if  he  has  to  lick  every  man  in  the  outfit 
to  get  it. 

.  I  thank  you.  I  think  you  have  made  a  very  clear  and  concise  state¬ 
ment  of  your  position. 

Senator  Green.  Thank  you  very  much,  Mr.  Daniel. 

Mr.  Daniel.  Thank  you,  gentlemen, 

(Mr.  Daniel’s  prepared  statement  follows :) 
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Statement  op  W.  0.  “Dan"  Daniel,  Memiieb  or  the  ViroiNia  Commission  on 
Constitutional  Government 

Tho  United  Nations  Charter  provided  for  the  establishment  of  an  International 
Court  of  Justice  of  10  judges  to  be  employed  lu  the  settlement  of  International 
disputes.  To  innko  the  United  States  subject  to  this  Court,  tho  now  senior 
Senator  from  Oregon,  Mr.  Morse,  introduced  a  resolution  declaring  that  theso 
United  States  would  be  found  by  tho  Court’s  jurisdiction  “*  *  ♦  in  all  legal 
disputes  hereafter  arising  concerning — 

“(a)  tho  Interpretation  of  a  treaty; 

41  (b)  Any  question  of  international  law  [emphasis  supplied] ; 

4'(c)  the  existence  of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation  [emphasis  supplied] ; 

44 (d)  the  nature  or  extent  of  the  reparation  to  bo  made  for  the  breach 
of  an  international  obligation : 

Provide^  That  such  a  declaration  shall  not  apply  to— 

44 (a)  disputes  the  solution  of  which  the  parties  shall  entrust  to  other 
tribunals  by  virtue  of  agreements  already  in  existence  or  which  may  he 
concluded  in  the  future ; 

41  (b)  disputes  with  regard  to  matters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  United  States  *  *  V* 

Although  domestic  matters  were  ostensibly  excluded  from  the  Court’s  jurisdic¬ 
tion,  no  guide  or  line  of  demarcation  was  established  for  determining  which 
matters  were  international  and  which  wero  domestic.  This  would  have  left  It 
for  tho  Court  to  decide  its  own  jurisdiction.  To  blunt  this  sword  pointed  at  the 
very  heart  of  our  Nation,  the  Connaliy  amendment  was  adopted,  adding  six 
words — “ns  determined  by  the  United  States”— to  section  (b)  of  the  proviso.  It 
meant  simply  that  we  reserved  the  right  to  say  whether  a  mutter  involving  our 
Nation  was  one  of  international  or  domestic  concern.  This  is  such  an  obviously 
sensible  limitation  that  argument  In  support  or  defense  of  it  would  seem  super¬ 
fluous — were  it  not  for  the  fact  a  number  of  persons  of  considerable  public 
prominence  urge  its  rei>enl. 

Briefly,  their  arguments  in  favor  of  abridging  this  safeguard  to  our  national 
sovereignty  seem  to  be  that  the  nations  of  tho  world  are  not  using  this  inter¬ 
national  Court  as  a  means  of  settling  their  differences  (I  understand  the  Court 
has  had  fewer  than  a  dozen  cases  since  it  was  created)  and  that  this  situation  la 
attributable  to  the  fact  that  other  nations  have  followed  the  example  set  by  us  in 
the  Connaliy  amendment.  Those  exponents  of  ‘‘One-World ism”  take  the  position 
that  the  United  States  cannot  be  trusted  to  decide  the  question  of  jurisdiction 
fairly,  but  that  we  can  trust  the  World  Court  to  make  the  proper  decision  for 
us — that  is,  that  we  can  rely  with  confidence  upon  the  World  Court  not  to 
infringe  on  our  domestic  concerns.  Also,  we  are  told  that  If  we  make  this  basic, 
possibly  fatal,  cession  of  sovereignty,  others,  including  the  Communist  countries, 
will  be  “shamed”  into  doing  the  same,  and  then  we  will  have  a  world  ruled  by 
law  instead  of  by  force. 

This  latter  is,  of  course,  utter  nonsense.  I  doubt  if  anyone  in  this  room  really 
believes  that  a  dedicated  Communist  can  be  shamed  into  anything,  certainly  not 
into  giving  up  any  position  of  strength  he  may  occupy.  A  Communist  has  no 
conscience  in  the  sense  we  know  it — his  only  shame  comes  in  failing  the  Commu¬ 
nist  cause  of  world  domination.  Rut  it  seems  hardly  necessary  to  argue  this 
particular  point.  If  the  administration  or  the  Congress  had  any  real  confidence 
in  the  effect  of  moral  or  legal  suasion  or  of  world  opinion  on  the  aggressive  aims 
of  communism,  I  doubt  ,  if  the  arguments  being  made  in  these  very  halls  on 
virtually  every  major  issue — defense,  education,  welfare,  budget,  etc. — would  be 
so  Intimately  and  repeatedly  tied  into  the  strength  of  our  national  posture  in 
relation  to  Russia  and  Chinn.  No,  gentlemen,  you  know  that  until*God  nuts  love 
and  charity  foremost  in  every  heart,  the  safety  of  the  world  Is  more  dependent 
on  the  strength  and  freedom  of  the  United  States  than  on  anything  else.  The 
difficulty  seems  to  he  that  apparently  some  have  been  misled  as  to  the  extent  of 
the  risk  involved  in  repeal  of  the  Connaliy  amendment. 

For  a  court  decree  to  have  any  binding  or  peacemaking  effect,  it  must  be 
accepted  by  the  parties  affected.  Acceptance  comes  in  only  two  ways,  either 
voluntarily  because  tbe  parties,  particularly  the  unsuccessful  one,  feel  that  the 
preservation  of  law  and  order  is  more  Important  than  their  own  selfish  desires ; 
or  else,  because  the  court  has  the  power  necessary  to  force  acceptance.  .Little 
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need  bo  sold  concerning  the  futility  of  placing  our  hopes  for  world  peace  on  the 
first  of  those.  For  those  nations  which  are  willing  to  subordinate  selfish  alms  for 
the  peace  of  society  as  a  whole,  the  world  does  not  need  a  court*— diplomacy  will 
suffice.  For  the  others— well,  I  am  sure  you  can  imagine  just  how  far  Messrs. 
Khrushchev,  Mao  Tze  Tung,  or  even  Castro  would  go  in  voluntarily  acceding  to 
a  distasteful  court  decree. 

This  brings  up  the  matter  of  the  establishment  of  an  international  military 
force  of  sufficient  strength  to  enforce  decrees  of  this  Court  against  any  party. 
The  ultimate  necessity  for  tills  is  so  obvious  that  the  groundwork  has  already 
been  laid  within  the  United  Nations. 

Here,  then,  is  the  question:  Are  the  Senators  willing  now  to  agree  that  we 
will  either  voluntarily  obey — or  that  International  troops  may  enter  these 
United  Statos  to  enforce — decrees  of  this  Court  concerning  our  labor,  raciol, 
financial,  and  who  knows  what  other  domestic  problems?  I  think  not  “Hut,” 
say  the  One  Worlders,  “this  Is  an  unfair  question;  the  Courts  jurisdiction 
extends  only  to  international  matters;  domestic  matters  are  excluded.”  How 
wenk  must  he  their  perception,  how  short  their  memories. 

Whether  these  problems  would  come  within  the  jurisdiction  of  the  Court, 
once  the  Connally  amendment  were  repealed,  would  depend  on  nothing  more 
than  the  Court’s  own  interpretation  of  such  words  as  “essentially,”  “domestic,” 
“international,”  “any,”  and  “obligation.”  Quite  obviously,  the  Judges’  respec¬ 
tive  interpretations  would  be  colored  by  their  background,  purposes,  and  ideol¬ 
ogy.  Many  things  that  we  think  of  ns  being  of  strictly  domestic  concern  might 
well  be  of  international  concern  to  a  majority  of  the  members  of  the  Court 
whose  political  views  are  entirely  different  from  ours.  Indeed,  would  it  be 
reasonable  to  expect  such  a  Court,  being  the  creature  of  the  United  Nations,  not 
to  givo  a  broad  Interpretation  to  those  international  “obligations” — that  Is  the 
word  used  In  clause  (c)  of  the  World  Court  resolution — set  forth  In  that  big¬ 
gest  of  all  treaties,  the  United  Nations  Charter.  For  example,  subsection  (a) 
of  article  55  makes  it  an  obligation  of  member  nations  to  promote:  “higher 
standards  of  living,  full  employment,  and  conditions  of  economic  and  social 
progress  and  development.” 

After  all.  judges,  like  other  men,  have  a  natural  tendency  to  aggrandize 
those  institutions  with  which  they  are  connected. 

This  is  nothing  new.  For  example,  you  will  search  in  vain  for  any  pro¬ 
vision  In  the  U.S.  Constitution  granting  the  Federal  Government  the  right  of 
eminent  domain.  Except  for  the  fifth  amendment,  the  only  provision  on  this 
subject  Is  found  in  section  8,  article  1,  which  reads  in  part  as  follows : 

“♦  *  ♦  and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent 
of  the  Legislature  of  the  State  In  which  the  Same  shall  be,  for  the  Erection 
of  Forts,  Magazines,  Arsenals,  dock-Yard9,  and  other  needful  Buildings:  *  *  *” 

For  a  number  of  years,  the  Federal  Government  observed  this  apparent  limi¬ 
tation  and  the  States  condemned  the  land  for  it.  Being  federally  minded, 
however,  the  Supreme  Court  had  decided  by  1875  that  this  was  not  a  good 
limitation  on  the  Federal  Government  and  so  simply  held  that  any  government 
as  big  as  the  Federal  Government  naturally  had  Its  own  right  of  eminent 
domain.  The  constitutional  phrase  dealing  with  the  consent  of  the  State 
bothered  it  not  at  nil — the  Court  merely  moved  It  over  to  modify  the  phrase 
“exorcise  like  authority”  instead  of  the  word  “purchased.” 

Regardless  of  whether  we  think  it  was  right  or  wrong,  it  Is  common  knowl¬ 
edge  that  the  meaning  and  scope  of  the  “general  welfare,”  the  “Interstate 
commerce,”  and  the  “necessary  and  proper”  clauses,  among  others,  have  been 
stretched  beyond  all  possibility  of  recognition  by  those  who  adopted  them. 
And  you  have  seen  matters  of  purely  State  concern  at  the  time  of  the  14th 
amendment  was  adopted — and  so  pronounced  repeatedly  for  some  70  years  by 
the  highest  courts  in  the  land — changed ,  overnight  into  matters  of  Federal 
concern.  The  wording  of  the  Constitution  remained  the  same — later  members 
of  the  Supreme  Court  simply  decided  that  they  did  not  like  its  initial  meaning 
and  so  changed  it.  Indeed,  the  members  of  our  Highest  Court  have  substituted 
their  own  notions  of  right  and  wrong  in  place  of  once  plain  constitutional 
provisions  to  such  an  extent  that  the  chief  justices  of  the  several  States,  in 
conference  assembled,  felt  compelled  to  censure  them  in  unprecedented  fashion. 

The  point  is  this.  If  ’’interpretations”  can  expand  and  change  so  with 
judges  of  the  same  nationality  and  with  a  common  legal  and  political  heritage, 
how  much  stability  and  respect  can  we  expect  a  polyglot  international  court 
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to  exhibit  with  regard  to  the  scope  and  meaning  of  such  words  as  ‘‘domestic 
concern*'  and  “international  concern" And  need  I  remind  you  again  that 
the  United  Nations  Charter  was  adopted  as  a  treaty.  Under  article  VI  of 
our  National  Constitution  a  treaty  “shall  be  the  supreme  Law  of  the  Land;  and 
the  Judges  in  every  State  shall  be  bound  thereby.** 

One  of  .  the  principal  reasons  this  great  legislative  body  was  created  was  to 
act  as  a  special  guardian  for  the  basic  rights  of  this  country,  its  individual 
States  and  the  people  therein,  and  to  guard  against  precipitate  or  emotional 
legislative  action.  It  is  my  sincere  hope  that  you  will  live  up  to  that  purpose 
in  this  connection  and  kill  any  attempt  to  repeal  the  Connally  amendment. 

Senator  Green.  The  next  witness  is  Miss  Marie  Klooz,  Women’s 
International  Learie  for  Peace  and  Freedom.  We  are  glad  to  have 
you  here  this  morning  and  we  will  be  glad  to  hear,  from  you  now. 

STATEMENT  OF  MARIE  KLOOZ,  WOMEN’S  INTERNATIONAL  LEAGUE 
FOR  PEACE  AND  FREEDOM 

Miss.  IClooz.  This  statement  was,prepared  by  the  chairman  of  our 
national  policy  committee,  Mrs.  Dorothy  Hutchinson,  who  appeared 
before  you  on  Study  No.  1  a  couple  of  weeks  ago.  At  the  time  she 
expected  to  appear  on  the  27th  but  she  was  unable  to  come  so  she 
asked  me  to  appear  in  her  stead. 

I  am  Miss  Marie  Klooz,  a  member  of  the  national  legislative 
committee. 

Senator  Green.  You  appear  for  Mrs.  Hutchinson  ? 

Miss  Klooz.  Yes,  sir.  The  Women’s  International  League  for 
Peace  and  Freedom  is  grateful  for  this  opportunity  to  appear  before 
you  on  behalf  of  Senate  Resolution  94. 

SUBSTITUTION  OP  LAW  FOR  WAR 

Our  organization  was  founded  in  the  heat  of  the  First  World  War 
more  than  5  years  before  the  Permanent  Court  of  International  Jus- 
tice,  the  predecessor  of  the  present  World  Court.  During  all  this 
time  as  well  as  since  the  birth  of  the  United  Nations  and  the  present 
International  Court  of  Justice  we  have  urged  the  substitution  of  law 
for  war  as  a  means  of  getting  international  disputes  settled.  We  hiive 
recognized  that  drive  for  power,  longstanding  fears,  and  suspicions 
between  nations,  and  genuine  conflicts  of  interests  are  among  the 
facts  of  international  life. 

Therefore,  while  we  have  worked  for  the  long-term  task  of  eliminat¬ 
ing  these  causes  of  war  we  have  also  urgently  advocated  the  establish¬ 
ment.  and  use  of  international  machinery  capable  of  obviating  resort 
to  violence  and  facilitating  the  peaceful  solution  of  the  current  inter¬ 
national  disputes  arising  from  these  causes. 

For  this  reason  we  have  wholeheai'tedly  supported  the  United 
Nations  and  all  the  possibilities  it  offers  for  peaceful  settlement  of 
our  conflict  situations.  The  International  Court  of  Justice  is  in¬ 
tended  to  be  a  most  useful  organ  of  the  United  Nations  for  this 
purpose. 

However,  distrust  of  the  competence  and  impartiality  of  the  new 
Court  led  to  insertion  of  the  optional  clause  in  the  Statute  of  the* 
Court,  instead  of  giving  it  general  compulsory  jurisdiction  in  legal 
disputes.  ’ 
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RESERVATION  8EEM8  UNNECESSARY 

Many  nations  have  not  chosen  to  be  bound  by  the  optional  clause 
including  the  U.S.S.K.  and  its  satellites. 

Others  have  accepted  the  Court’s  jurisdiction  subject  to  conditions 
and  reservations.  The  United  States,  in  accepting  the  optional  clause, 
reserved  the  right  to  decide  for  itself  whether  or  not  a  dispute  to 
which  the  United  States  is  a  party  is  within  the  Court’s  jurisdiction 
or  is  a  matter  of  domestic  jurisdiction. 

This  amounted  to  reserving  a  U.S.  veto  over  its  submission  to 
the  Court  of  disputes  concerning  the  United  States.  Since  the  Court 
has  no  jurisdiction  over  domestic  matter's  in  any  case  under  article  II 
of  the  United  Nations  Charter,  such  a  reservation  seems  unnecessary. 

Moreover,  article  36,  paragraph  6,  of  the  Court’s  statute  says : 

In  the  event  of  a  dispute  as  to  whether  the  Court  has  Jurisdiction,  the  matter 
shall  be  settled  by  the  decision  of  the  Court. 

U  N  REA  SON  ABLENESS  OF  THE  RESERVATION 

Finally  the  unreasonableness  of  the  reservation  is  obvious.  It  could 
and  does  prevent  the  United  States  from  resorting  to  the  Court  for  a 
decision  even  in  a  case  where  we  are  convinced  we  are  rightly  injured. 
Why?  Because  of  the  reciprocal  nature  of  the  obligation  under  the 
Statute.  Any  nation  against  which  we  might  wish  to  bring  suit  is 
now  able  to  claim  the  right  to  plead  domestic  jurisdiction  against  us 
and  can  therefore  deny  that  the  dispute  is  within  the  jurisdiction  of 
the  Court. 

The  Attorney  General  lias  pointed  out  that  France  and  India  re¬ 
cently  withdraw  a  similar  reservation,  and  that  the  United  States  is 
now  alone  among  the  NATO  nations  to  retain  such  a  reservation. 

The  prestige  and  value  of  the  Court  are  clearly  hampered  by  a  lack 
of  use.  In  14  years  there  have  been  17  decisions  and  10  advisory 
opinions.  Because  a  number  of  nations  have  followed  the  example 
of  the  United  States  in  adopting  similar  reservations,  the  work  has 
undoubtedly  been  hampered.  ^ 

A  SYSTEM  OF  LAW 

As  the  world  moves  further  into  the  nuclear  age  with  its  dan  gel’s 
of  total  annihilation  by  accident,  an  increasing  number  of  spokesmen 
for  both  political  parties  and  the  American  Bar  Association,  deans  of 
law  schools,  and  authorities  on  international  law  in  the  United  States 
and  elsewhere  are  agreed  with  the  President  that  there  can  be  no 
peace  without  law. 

One  of  the  essential  characteristics  of  a  rule  of  law  rather  than 
men  is  the  compulsory  jurisdiction  of  the  courts  in  the  finality  of  their 
judgments. 

Hence  it  is  timely  that  the  United  States  rescinds  the  self-judging 
amendment  to  our  acceptance  of  jurisdiction  as  evidence  of  our 
avowed  policy  favoring  the  system  of  law. 
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GIVINO  COURT  JURISDICTION  OVER  DISPUTES  REGARDING  TREATIES 

Wo  hope  the  United  States  will  continue  to  resort  promptly  to  the 
Court  for  decisions  in  all  legal  disputes  including  the  many  clearly 
legal  aspects  of  political  situations.  Our  organization  believes  that 
new  international  treaties  should  contain  a  clause  specifically  giving 
tho  Court  jurisdiction  over  disputes  which  may  arise  about  their  inter¬ 
pretation.  Hence  we  tire  glad  to  learn  that  you  now  have  before  you 
an  optional  protocol  concerning  compulsory  settlement  of  disputes  in 
connection  with  the  four  conventions  on  the  law  of  the  sea  presented 
for  your  advice  and  consent  and  ratification;  that  the  protocol  gives 
compulsory  jurisdiction  to  the  International  Court  of  Justice  for  dis¬ 
putes  arising  out  of  the  interpretation  or  application  of  any  convention 
on  the  law  of  tho  sea  except  whore  other  provision  for  settlement  has 
been  made;  and  that  *‘30  states  have  signed  it  by  the  closing  date  for 
signature.  We  hope  that  you  will  consent  to  its  ratification. 

BUILDING  A  GROWING  TRUST  IN  COURT’S  COMPETENCE  AND  IMPARTIALITY 

Giving  the  Court  more  work  to  do  is  the  only  way  to  build  a  growing 
trust  in  its  competence  and  impartiality.  Rescinding  the  self-judging 
amendment  is  a  necessary  first  step  in  this  direction.  The  self-judging 
amendment,  has  made  the  United  States  appear  to  the  world  as  abetting 
the  aspirations  cast  on  tho  power,  prestige,  and  usefulness  of  the  legal 
arm  or  the  United  States. 

The  removal  of  this  reservation  would  therefore  increase  the  world’s 
faith  in  this,  our  desire  to  substitute  third  party  judgment  for  unilat¬ 
eral  action  in  dealing  with  international  conflict  situations. 

Removal  of  this  reservation  would  no  doubt  result  in  similar  steps 
by  other  nations  who  have  made  similar  reservations.  With  a  wider 
acceptance  of  compulsory  jurisdiction  through  the  removal  of  reser¬ 
vations,  perhaps  others  may  be  led  by  example  and  the  force  of  public 
opinion  to  accept  compulsory  jurisdiction  also. 

ELIMINATION  OP  OTHER  RESERVATIONS  RECOMMENDED 

As  to  the  specific  resolution  before  you,  we  agree  with  the  criticism 
of  Professor  Briggs  of  Cornell  University  who  spoke  in  behalf  of  the 
resolution  on  January  27.  We  also  think  the  three  provisions  let¬ 
tered  (<z),  (6),  and  ( c )  are  surplusage.  We  believe  they  add  nothing 
to  the  protection  of  the  United  States  or  its  interests  and  should  there¬ 
fore  be  deleted  from  the  final  draft  of  your  report. 

Specifically,  (a)  is  unnecessary  because  it  repeats  virtually  the 
language  of  article  95  of  the  United  Nations  Charter  which  you  have 
already  approved. 

Article  2,  paragraph  7  of  the  same  charter  covers  (&)  in  virtually 
the  same  language,  and  is  in  effect  merely  declaratory  of  customary 
international  law.  Since  article  59  of  the  Court’s  Statute  provides 
specifically  that  its  decisions  bind  only  the  parties  to  the  proceeding 
and  in  respect  of  that  particular  case,  ( c )  too  is  unnecessary.  More¬ 
over,  we  deplore  any  derogation  from  the  general  principle  of  accept¬ 
ance  of  compulsory  jurisdiction  by  substitution  of  the  requirement 
for  special  agreement  to  jurisdiction. 
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As  an  indication  of  our  interest  in  such  a  resolution  as  this,  I  sub¬ 
mit  for  the  record  copies  of  a  resolution  of  our  annual  meeting  of 
1955  and  of  our  national  board  of  last  February. 

The  world  has  a  long  road  to  travel  from  international  anarchy 
to  an  adequate  rule  of  international  law  and  world  order.  However, 
every  journey  starts  with  a  first  step.  Hence  we  hope  that  the  com¬ 
mittee  will  report  the  resolution  favorably. 

May  the  resolutions  be  included  in  the  record? 

They  are  on  the  last  page. 

Senator  Green.  Do  you  wish  to  read  those? 

Miss  Klooz.  If  you  like. 

Senator  Green.  We  have  them  in  print  here  and  we  can  read  them. 
The  whole  document  will  go  into  the  record. 

Miss  Klooz.  Thank  you. 

Senator  Green.  That  will  avoid  the  necessity  of  reading  them. 

( The  resolutions  referred  to  follow : ) 

Annual  Meeting  Resolution  Re  International  Court  of  Justice 

The  Women’s  International  League  for  Peace  and  Freedom,  in  annual  meet¬ 
ing  at  Mills  College,  Oakland,  Calif.,  July  10-15,  1955,  recognizing  that  a  steady 
growth  of  International  law  is  essential  to  the  development  of  peaceful  relations 
among  nations,  urges  rescinding  of  the  reservations  attached  to  our  acceptance 
of  the  compulsory  jurisdiction  of  the  International  Court  of  Justice,  by  which 
an  exception  is  made  of  “disputes  with  regard  to  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States  as  determined  by  the  United 
States.”  This  action  would  remove  a  virtual  veto  by  the  United  States  over  the 
Court's  competence  to  determine  what  is  domestic  jurisdiction  in  disputes  to 
which  the  United  States  is  a  party.  Thus  it  would  place  this  country  on  the 
same  basis  as  other  nations  which  have  accepted  the  compulsory  jurisdiction  of 
the  Court,  and  would  demonstrate  our  willingness  to  rely  on  reason  rather  than 
power  in  the  settlement  of  legal  disputes. 


National  Board  Resolution  Re  International  Court  of  Justice 

The  National  Board  of  the  Women’s  International  League  for  Peace  and 
Freedom,  meeting  in  Philadelphia,  February  6-8, 1959,  having  for  44  years  urged 
the  substitution  of  law  for  war  in  the  settlement  of  international  disputes,  is 
gratified  that  President  Eisenhower’s  state  of  the  Union  message  promised  “a 
re-examination  of  our  own  relation  to  the  International  Court  of  Justice  *  *  * 
to  the  end  that  law  may  replace  the  rule  of  force  in  the  affairs  of  nations.” 

The  Women’s  International  League  for  Peace  and  Freedom  urges  that  the 
Senate  of  the  United  States  repeal  the  reservations  which  It  attached  to  the  U.S. 
acceptance  of  the  “optional  clause”  of  the  statute  of  the  International  Court  of 
Justice.  These  reservations  limit  the  kinds  of  disputes  which  the  United  States 
will  submit  to  the  Court  and  even  reserve  to  the  United  States  the  right  to 
decide  whether  or  not  a  matter  under  dispute  is  within  the  jurisdiction  of  the 
Court. 

We  believe  that  the  United  Nations  will  be  strengthened  and  world  disarma¬ 
ment  facilitated  when  nations  evidence  willingness  to  submit  all  their  legal 
disputes  without  reservation  to  final  judgment  by  the  International  Court  of 
Justice. 


UNITED  STATES  AND  RUSSIAN  ATTITUDES 

Senator  Green.  Are  there  any  questions? 

Senator  Hickenlooper.  Yes.  Miss  Klooz,  do  you  consider  that  the 
rest  of  the  world  has  anything  to  fear  from  the  United  States,  like 
the  Russian  designs  on  territory  of  others,  or  special  rights  against 
other  nations? 
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Miss  Klooz.  I  don’t  believe  the  Russians  have  anything  to  fear 
from  the  United  States. 

Senator  Hickenlooper.  I  don’t  say  the  Russians.  Say  the  rest 
of  the  world  ? 

Miss  IClooz.  The  rest  of  the  world  ?  No. 

Senator  Hickenlooper.  Do  you  believe  that  the  policy  of  the  Krem¬ 
lin  is  aggressive? 

Miss  Klooz.  Undoubtedly. 

Senator  Hickenlooper.  And  would  you  agree  that  the  two  most 

Sowerful  forces  in  the  world  today  are  the  United  States  and  the 
bmmunist  bloc? 

Miss  Klooz.  Probably.  I  am  not  an  authority  on  that. 

Senator  IIickenlooper.  I  am  speaking  of  physical  force. 

Miss  Klooz.  Yes.  I  am  no  authority  on  the  physical  force,  but 
probably  you  are  right. 

Senator  Hickenlooper.  Now  the  Russians  haven’t  even  come  close 
to  accepting  the  jurisdiction  of  the  World  Court,  have  they? 

Miss  Klooz.  No,  but  my  concern  is  not  so  much  with  what  the  Rus¬ 
sians  and  the  satellites  do.  It  is  rather  the  cases  that  may  arise  be¬ 
tween  the  Western  nations.  For  instance,  France  got  itself  into 
difficulty  when  it  sued  Norway  because  of  the  self -judging  resolution. 
Wo  might  get  into  difficulty  with  any  one  of  the  Western  nations,  and 
we  do  a  lot  of  business  with  them  too,  you  know. 

Senator  Hickenlooper.  In  the  past  have  we  had  any  startling  exam¬ 
ples  of  injustices  that  have  resulted  because  we  haven’t  liau  action 
m  the  World  Court  ? 

Miss  Klooz.  No ;  I  don’t  think  the  United  States  has,  and  may  I 
say  here  that  I  differ  with  the  former  speakers  in  my  regard  for  the 
judicial  profession,  the  caliber  of  the  people  who  serve  the  courts  of 
the  United  States  and  the  World  Court. 

I  think  they  are  people  of  rectitude  and  impartiality  and  fairness 
and  I  think  personal  rights  need  just  as  much  protection  as  property 
rights. 

COMMUNI8T  IDEA  OP  JUSTICE 

Senator  Hickenlooper.  Would  you  extend  that  approval  to  the 
Russian  judge  who  sits  on  the  International  Court  or  the  Polish  judge, 
both  of  whom  are  controlled  by  their  Communist  political  ideologies? 

Miss  Klooz.  That  is  in  theory.  I  don’t  have  the  information  before 
me,  but  I  believe  I  have  read  somewhere  that  some  of  the  satellite 
judges  have  decided  against  their  own  country  in  cases  and  certainly 
that  would  be  the  height  of  courage  and  impartiality.  If  you  like,  I 
will  look  that  up  and  submit  that. 

Senator  Hickenlooper.  I  don’t  know  about  those  instances. 

Miss  Klooz.  If  you  would  like  me  to  £  will  look  th^t  up  and  submit 
it  to  you  later  but  I  don’t  have  it  today. 

Senator  Hickenlooper.  I  don’t  think  it  is  necessary  at  the  moment. 
We  probably  can  find  that.  But  is  it  vour  opinion  that  justice  in  the 
Communist  countries,  that  is,  as  we  refer  to  justice,  is  based  on  human 
considerations,  or  is  it  based  upon  political  expediency  within  those 
countries?  In  other  words,  are  the  courts  controlled  in  those  countries 
by  political  expediency,  or  are  the  justices  or  judges  impartial  and 
can  they  decide  matters  as  they  believe  the  equities  indicate? 
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Miss  Klooz.  I  have  no  authoritative  information  on  the  subject, 
but  by  hearsay,  if  I  may  quote  that,  there  are  political  matters  at  least 
controlled  by  expediency  but  as  far  as  functional  matters,  perhaps  a 
divorce  caso  or  something  like  that,  they  might  be  fair.  As  I  say,  I 
have  no  information  on  the  subject. 

Senator  Hiokenlooper.  Of  course,  the  International  Court  doesn’t 
deal  with  divorce  cases. 

I  didn’t  mean  to  be  facetious,  but  I  mean  the  level  of  decisions  in 
the  International  Court - r- 

Miss  Klooz.  I  thought  you  were  referring  to  domestic  courts  in  the 
satellite  countries  and  Russia. 

Senator  Hiokenlooper.  Yes;  I  am  referring  to  their  whole  pro¬ 
cedure. 

Miss  Klooz.  Yes,  well,  speaking  of  the  International  Court  alone, 
it  seems  to  me  that  the  one  or  two  instances  that  I  referred  to  shows 
that  they  have  given  a  judicial  decision. 

At  least  they  have.  Whether  they  will  continue  to  or  not,  they 
may  be  swayed  by  political  expediency. 

Senator  Hiokenlooper.  Ho  you  think  for  an  instant  that  a  judge 
from  Russia  or  from  one  of  the  strong  Communist-controlled  coun¬ 
tries  would  stay  on  that  bench  one  minute  if  he  gave  a  decision  that  was 
adverse  to  the  political  expediency  determined  by  the  politicians  in 
his  country  ? 

Miss  Klooz.  That  is  not  my  concern  because  that  is  his  misfortune. 

Senator  Hicklenlooper.  That  goes  to  the  integrity  of  the  Court. 

Miss  Klooz.  Yes ;  but  his  is  not  the  deciding  vote. 

Senator  Hiokenlooper.  It  could  be. 

Miss  Klooz.  You  mean  by  his  powers  of  persuasion  he  might? 

Senator  Hickenlooper.  No.  The  Statute  provides  that  they  can 
have  panels  of  three-court  judges,  and  I  will  admit  that  the  likeli¬ 
hood  of  this  happening  would  not  be  very  great.  But  it  is  entirely 
within  the  province  ana  the  authority  of  the  Court  to  assign  to  a  case, 
let’s  say,  two  Communist  judges  and  one  other,  and  a  majority  of  that 
three- judge  panel  is  considered  to  make  the  decision  of  the  Court. 

Russia’s  refusal  to  accept  court’s  compulsory  jurisdiction 

These  things  are  deeply  involved  in  human  rights  and  the  approach 
to  human  justice  in  this  matter.  Now  if  Russia  will  not  accept  the 
jurisdiction  of  this  Court  with  all  of  its  power  and  prestige  and  in¬ 
fluence  in  the  Communist-bloc  countries,  would  we  accomplish  very 
much  to  have  a  third  or  more  of  the  world  simply  refusing  to  abide 
by  this,  going  its  own  way,  and  we,  the  other  big  center  of  power  in 
the  world  being  controlled  by  this  Court?  Would  that  operate  to  our 
advantage? 

Miss  Klooz.  I  still  think  it  would,  sir,  for  the  benefit  of  the  other 
two-thirds  of  the  world,  if  thw  should  come  in  and  accept  compulsory 
jurisdiction,  and  I  do  think  Russia  has  shown  in  the  past  that  it  is 
susceptible  to  public  opinion,  and  it  has  done  some,  what  shall  I  say, 
revolutionary  changes.  By  the  very  fact  that  it  permitted  its  Pre¬ 
mier  to  visit  these  United  States  it  shows  it  is  susceptible  to  change. 
We  can  always  hope  for  the  best,  that  they  will  eventually  evolve 
into  where  they  do  not  mistrust  and  fear  the  rest  of  the  world  so  they 
will  submit  to  judicial  decision. 
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Senator  Hickenlooper.  I  wish  I  could  be  as  optimistic  on  that 
question  as  you.  I  am  very  thoroughly  convinced  that  the  kernel,  the 
hard  core,  of  Russian  objectives  has  never  changed  one  iota.  They 
may  change  the  frosting  on  the  cake  just  a  little  from  time  to  time 
ana  they  have  done  it  repeatedly  as  it  suits  their  needs  at  the  moment. 

Miss  Klooz.  I  defer  to  your  opinion. 

Senator  Hickenlooper.  That  is  not  necessary.  I  am  just  express¬ 
ing  my  own  opinion.  Thank  you  very  much. 

Senator  Green.  Thank  you,  Miss  Klooz. 

Miss  Klooz.  Thank  you,  sir. 

Senator  Green.  Is  Professor  Sehwebel  here? 

Mr.  Schwebel.  Yes,  sir. 

Senator  Green.  Mr.  Schwebel,  I  went  to  Harvard  Law  School  my¬ 
self? 

Mr.  Sciiwebel.  Thank  you  very  much,  Senator. 

Senator  Green.  Will  you  proceed  in  your  own  way? 

STATEMENT  OF  STEPHEN  SCHWEBEL,  ASSISTANT  PROFESSOR 
OF  LAW,  HARVARD  UNIVERSITY 

Mr.  Schwebel.  I  am  grateful  to  the  committee  for  inviting  me  to 
testify,  in  place  of  my  colleague,  Prof.  Louis  Sohn.  Professor  Solm 
greatly  regrets  his  inability  to  appear  personally. 

He  lias  submitted  for  the  record  a  copy  of  his  article  in  the  January 
1960  issue  of  the  American  Bar  Association  Journal.  My  statement 
carries  with  it  the  general  approval  of  Professor  Sohn,  as  well  as 
that  of  other  colleagues  intimately  concerned  with  the  rule  of  law, 
national  and  international :  Profs.  Milton  Katz,  Richard  Baxter,  and 
Roger  Fisher.  Strictly  speaking,  however,  I  speak  for  myself  and 
naturally  Harvard  University  bears  no  responsibility  for  my  views. 

This  committee  has  had  the  benefit  of  a  variety  of  views.  The  great 
part  of  the  organized  bar  emphatically  favors  Senate  Resolution  94. 
The  professors  agree  with  the  practitioners.  The  President  of  the 
United  States,  the  Vice  President,  the  Secretary  of  State,  and  the 
Attorney  General,  together  with  leaders  of  both  parties,  all  stand  for 
the  bill.  Who  is  opposed?  Mainly  groups,  organized  to  be  sure, 
letter  writers,  and  resolution  adopters,  a  tew  newspapers,  that  are 
characterized  by  a  common  bond :  the  habitual  contusion  of  nation¬ 
alism  with  patriotism. 

question  of  the  status  quo 

To  engender  doubt  about  the  desirability  of  Senate  Resolution  94, 
confusion  is  necessary,  for  the  law,  the  logic,  the  facts  of  the  matter 
are  clear.  Yet  the  opposition  to  withdrawal  of  the  self-judging 
amendment  is  there.  It  has  to  be  reckoned  with.  The  constant  tend¬ 
ency  with  days  of  reckoning  is  to  postpone  them.  It  is  that  possi¬ 
bility  to  which  I  should  like  to  address  myself  today.  Should  this 
committee,  in  response  to  minority  opposition  to  Resolution  94,  shelve 
the  matter?  Is  the  status  quo  really  so  bad;  will  it  actually  be  of 
much  consequence,  one  way  or  the  other,  if  the  question  is  dropped  ? 
The  thrust  of  the  resolution  is  to  take  from  the  State  Department  and 
return  to  the  International  Court  of  Justice  the  power  to  decide 
whether  or  not  cases  before  the  Court  concern  “matters  *  *  *  essen- 
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tially  within  the  domestic  jurisdiction  of  the  United  States.”  Why 
not  leave  what  some  see  as  “well  enough”  alone  ?  It  is  argued  that  the 
State  Department  will  not  abuse  that  power.  Other  governments 
must,  or  should,  know  that.  After  all,  the  reasons  for  the  weakness 
of  international  law  goes  deeper  than  the  self-judging  proviso. 

A  BARRIER  TO  MORE  EFFECTIVE  RULE  OF  INTERNATIONAL  LAW 

But  a  fundamental  of  that  weakness  is  the  lack  of  effective,  com¬ 
pulsory  jurisdiction  by  the  International  Court  of  Justice  over  inter¬ 
national  legal  disputes.  The  question  of  the  self-judging  reserva¬ 
tion,  however  resolved,  of  itself  will  not  answer  the  problem  of 
compulsory  jurisdiction.  But  the  reservation  is  a  significant  barrier 
in  the  way  of  progress  toward  a  more  effective  rule  of  international 
law. 

Permit  me  to  enumerate  several  reasons  why  the  status  quo  is  pro¬ 
foundly  unsatisfactory,  why  the  action  you  take  on  Resolution  94  will 
bo  not  just  consequential,  but  of  great  consequence. 

RESERVATION  CONFLICTS  WITH  STATUTE  OF  COURT 

Fii*st,  the  self-judging  proviso  constitutes  an  affront  to  the  sanctity 
of  our  treaty  obligations.  The  Statute  of  the  International  Court  of 
Justice,  to  which  the  United  States  became  a  party  before  adoption 
of  the  self- judging  clause,  provides  that — like  any  court  properly 
so-called — the  International  Court  shall  settle  by  its  own  decision 
disputes  as  to  its  jurisdiction. 

But  the  self-judging  reservation  in  this  respect  conflicts  with  the 
Statute.  It  equally  conflicts  with  the  effectiveness  of  the  Court,  and 
with  that  deeper  rule  of  law  to  which  this  country  has  been  tradition¬ 
ally  dedicatee!. 

TEMPTATION  OF  RELYING  UPON  RESERVATION 

Second,  however  judiciously  the  State  Department  is  advised,  the 
presence  of  the  self- judging  clause — the  express  wilj  of  this  Senate — 
subjects  the  Department  to  the  temptation  of  reliance  upon  it. 

No  criticism  of  the  Department  is  meant  by  saying  that  it  is  not 
satisfactory  to  Jeave  it  to  the  Department  to  decide  whether  or  not 
to  invoke  the  clause,  case  by  case.  Every  lawyer  knows  that  a  natural 
tendency  in  the  contentiousness  of  litigation  is  to  employ  all  the 
weapons  you  possess.  At  such  a  time,  it  seems  more  important  to  win 
the  particular  case  than  that  there  be  a  workable  system  by  which 
cases  are  decided.  And,  in  fact,  the  Department  did  invoke  the  self- 

1‘udging  proviso  in  the  InterTumdel  case — a  case  in  which  the  Court, 
>y  disposing  of  Switzerland’s  claim  on  an  entirely  distinct  ground, 
accordingly  indicated  that  reliance  upon  the  clause  was  unnecessary. 

RECIPROCAL  NATURE  OF  RESERVATION 

Third,  however  circumspect  the  United  States  may  be  in  employing 
the  self-judging  reservation,  opposing  litigants  may  be  unrestrained. 
As  this  committee  well  knows,  the  obligations  of  compulsory  juris¬ 
diction  assumed  under  the  Statute  of  the  International  Court  are,  by 
the  terms  of  the  Statute,  reciprocal.  In  consequence,  our  own  reserva¬ 
tion  can,  in  certain  situations,  be  turned  to  our  own  disadvantage. 
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Any  government  that  wo  hail  before  (bo  International  Court,  pur¬ 
suant  to  paragraph  2  of  tho  optional  clause,  no  matter  what  the  actual 
terms  are  of  that  foreign  government’s  submission  to  jurisdiction, 
can,  simply  by  describing  t  he  dispute  as  one  t  hat  in  its  view  is  within 
its  domestic  jurisdiction,  strip  the  Court  of  jurisdiction.  France, 
which  had  a  self-judging  reservation  of  its  own,  learned  of  this  boom¬ 
erang  effect,  from  Norway  in  the  Case  of  Certain  Norwegian  I/>ans. 
France  has  since  reformed  the  terms  of  its  submission  to  the  Court’s 
compulsory  jurisdiction.  We  should  do  likewise,  the  more  so  be¬ 
cause,  as  1T.S.  interests  and  investments  abroad  are  so  large,  the  pos¬ 
sibility  of  a  self-judging  clause  being  used  against  us  is  the  greater. 
It  is  the  United  States  that,  has  the  most  to  lose  by  operation  of  self- 
judging  provisions. 

OTHER  COUNTRIES*  SIMILAR  RESERVATIONS 

Fourth,  a  half  dozen  governments  have #  followed  our  poor  ex¬ 
ample  by  making  self-judging  reservations  in  their  own  adherences 
to  the  (Court’s  compulsory  jurisdiction.  Any  such  government,  in 
dispute  with  a  third  government,  accordingly  may  escape  the  Court’s 
jurisdiction  at  will.  Such  governments,  liko  that  of  the  United  States, 
must  bear  in  mind  that  any  other  government  they  might  be  inclined 
to  bring  before  the  Court  may  invoke  the  reciprocal  benefit  of  a  self- 
judging  proviso— a  fact  lmraly  conducive  to  tho  settlement  of  inter¬ 
national  disputes  by  legal  means. 

NEED  FOR  REGULAR  PROCEDURE  TO  CLARIFY  LEGAL  OBLIGATIONS 

Fifth,  we  want  a  regular  procedure  which  can  clarify  the  legal 
obligations  of  this  and  other  countries.  This  country  lives  up  to  its 
legal  obligations,  and  1ms  nothing  to  fear  from  impartial  clarification 
of  them.  Almost  a  hundred  years  ago  Congress  decided  that,  rather 
than  consider  each  claim  against  this  Government  on  a  political  basis 
by  a  private  bill,  it  would  establish  the  Court  of  Claims  with  compul¬ 
sory  jurisdiction  to  decide  the  merits  of  claims  against  the  Govern¬ 
ment.  Wo  all  recognize  that  the  Government  is  better  off  being 
able  to  act  in  the  light  of  a  judicial  determination  of  its  obligations  with 
respect  to  financial  claims.  Wo  will  similarly  gain  if  we  can  act  in 
the  light  of  judicial  determination  of  our  international  rights  and 
duties.  We  gain  far  more  from  the  establishment  of  such  a  procedure 
than  we  do  by  leaving  disputes  unresolved.  For  the  United  States 
to  oppose  compulsory  jurisdiction  of  a  coiu't  because  we  might  lose 
some  cases  is  absurd.  It  is  as  though  the  bankers  and  department 
stores  of  New  York ^ City  opposed  a  court  system  because  they  might 
lose  some  cases.  It  is  the  solvent,  law-abiding  members  of  a  commu¬ 
nity  that  have  the  most  to  gain  from  a  system  for  the  judicial  clarifica¬ 
tion  of  their  rights  and  duties. 

SUPPORT  OF  THE  RULE  OF  LAW 

Sixth,  U.S.  declarations,  official  and  unofficial,  in  support  of  the 
rule  of  law  have  a  hollow  ring  as  long  as  we  reserve  the  power  to  be 
judge  in  our  own  cause.  If  this  committee  after  national  study  and 
debate  and  its  own  careful  deliberations  fails  to  move  to  strike  the  self- 
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aing  proviso,  the  moral  position  of  tlio  United  Stales  will  suffer 
more. 

I  submit  tlrnt  the  foregoing  reasons  indicate  why  inaction  is  inade¬ 
quate.  Conversely,  withdrawal  of  the  self-judging  reservation  is  in 
the  inlerests  of  tile  United  States.  It  would  at  once  strengthen  the 
International  Court  and  enhance  the  stature  of  the  United  States  as 
a  world  leader  in  the  pursuit  of  peace. 

It  is  the  law-abiding  governments  that  will  gain  most  from  afi 
effective  law. 

While  respectfully  urging  this  committee  to  support  Senate  Resolu¬ 
tion  04,  may  I  draw  its  attohtion  to  the  article  l>y  Professor  Sohn  I 
mentioned  at  the  outset  ? 

It,  and  a  report  of  a  commit  tee  of  <  lie  American  Society  of  Interna¬ 
tional  Law  which  appears  in  the  1059  volume  of  its  proceedings,  con¬ 
tain  cogent  discussion  not  only  of  why  the  self-judging  clause  should 
be  withdrawn,  but  also  of  various  possibilities  or  prograss  toward  that 
end. 

Thank  you  very  much,  sir. 

COM  M  riTEE  PROCEDURE 

Senator  Green.  Thank  you. 

You  say  you  are  grateful  for  the  committee  inviting  you  to  testify 
in  place  of  your  colleague,  Mr.  Sohn.  I  would  like  to  make  it  clear 
that  wo  did  not  invite  you  or  Professor  Sohn.  The  only  persons 
whom  wo  invited  were  the  Attorney  General  and  Secretary  of  State 
Ilerter.  But  we  are  very  glad  to  have  you  here  and  I  want  to  con¬ 
gratulate  you  on  the  clarity  of  your  statement. 

Are  there  any  questions  ? 

Mr.  Scuwerel.  Senator,  may  I  just  for  the  record  say  a  word  about 
the  point  you  just  made?  A  letter  from  the  clerk  of  this  cotnmittee 
to  Professor  Sohn  reads : 

Generally  the  colnmltted  do4£  not  lhVlte  private  organizations  or  Individuals 
to  testify  before  it.  Knowing  your  Interest  In  this  measure,  however,  you 
may  Inform  Professor  Schwebel  that  he  will  be  scheduled  for  a  brief  presenta¬ 
tion — 

and  so  on.  This  letter  was  sent  after  a  telegram  as  I  understand  it,  I 
haven’t  seen  that  text,  Was  sent  to  Professor  Sohn  inviting  him  and 
he  unfortunately  had  to  decline. 

Senator  Green.  I  simply  wanted  to  bring  attention  to  correct  the 
statement  that  you  made.  The  situation  was  this:  Professor  Sohn 
had  expressed  an  interest  in  appearing  as  a  witness.  When  notified 
of  the  date  of  the  hearing,  he  indicated  he  could  not  come  but  asked 
that  you  appear  in  his  Stead.  The  letter  to  Mr.  Sohn  was  meant  to 
clarify  the  point  concerning  invited  witnesses,  and  to  inform  Mr. 
Sohn  that  he  could  send  a  substitute. 

Senator  Hickenloopbr? 

LAWYERS  SUPPORTING  SENATE  RfeSOLUtlON  &4 

Senator  Hickenlooper.  Yes;  1  have  one  or  two  questions  now. 
First  I  want  to  congratulate  you  on  a  very  vigorous  and  forceful 
presentation  of  your  particular  views  here,  which  is  fully  expected 
from  a  man  of  your  ability,  of  course. 


■  — **«  '  i-‘  H 


194 


INTERNATIONAL  COURT  OF  JUSTICE 


You  say  in  your  statement  that  “The  great  part  of  the  organized 
bar  emphatically  favors  Senate  Resolution  94.”  On  what  do  you 
base  that? 

Mr.  Sciiwebel.  I  base  it,  sir,  on  several  things:  fust  of  all,  on  the 
action  of  the  house  of  delegates  of  the  American  Bar  Association  in 
1946,  which  objected  to  the  so-called  Connally  amendment;  and  sec¬ 
ond,  on  the  report  of  the  special  committee  of  the  American  Bar 
Association,  which  you  have  doubtless  seen,  which  reviews  the  ques¬ 
tion  anew,  which  states  that  in  view  of  the  fact  that  it  roaches  the 
same  conclusion  the  house  of  delegates  reached  in  1946,  the  question 
need  not  be  submitted  to  the  house  of  delegates,  but  which  exhaus¬ 
tively  and  persuasively  sets  forth  the  case  for  withdrawal  of  the 
Connally  amendment. 

Third,  I  base  it  on  the  statement  of  the  Association  of  the  Bar  of 
the  City  of  New  York  advocating  withdrawal  of  the  Connally  amend¬ 
ment;  and  fourth,  on  the  statement  of  the  American  Society  of 
International  Law,  which  brings  together  international  lawyers  from 
all  parts  of  the  country,  adopted  at  its  last  annual  meeting,  which 
unanimously  stood  in  favor  of  withdrawal  of  the  Connally  amend¬ 
ment. 

PEOriiE  OPPOSING  THE  RESOLUTION 

Senator  IIickknlooper.  I  notice  some  rather  sharp  criticism  which 
you  have  directed  here  to  people  who  oppose  this  resolution.  You 
said: 

Who  is  opposed?  Mainly  groups,  organized  to  be  sure,  letter  writers  and 
resolution  adopters,  a  few  newspapers,  that  arc?  characterized  by  a  common 
bond:  the  habitual  confusion  of  nationalism  with  patriotism. 

Do  you  feel  that  these  groups  don’t  have  a  right  to  organize  if  they 
have  convictions  along  this  line  and  oppose  this  resolution? 

Mr.  Schwebbl.  No ;  of  course  I  don\  feel  that,  sir.  I  think  they 
have  every  right  to  organize. 

Senator  IIickenlooper.  Have  you  in  any  way  had  access  to  the 
letters  that  have  come  in  pro  and  con  on  this  resolution  to  Members  of 
Congress? 

Mr.  Sciiwebel.  No;  I  have  not  been  so  privileged,  apart  from  press 
reports  of  them. 

Senator  Hickenlooper.  I  can  assure  you  that  if  there  is  an  organ¬ 
ized  movement  in  connection  with  this  resolution,  that  in  my  mail 
the  directed,  organized,  and  the  dictated  suggested  statements  have 
come  from  certain  groups  who  seem  to  be  highly  organized  for  the 
repeal  of  this  amendment  to  a  far  greater  extent  than  the  mail  and 
literature  which  I  have  received  on  the  other  side,  which  has  been 
quite  voluminous  also  but  seems  to  be  individual  reaction  rather  than 
organized  group  reaction. 

I  merely  wanted  to  make  that  clear.  I  certainly  have  no  opposi¬ 
tion  to  either  side  organizing.  But  when  one  side  is  so  openly  organ¬ 
izing  to  get  certain  of  its  associated  groups  to  write  their  Congressmen 
in  volumes,  I  can’t  find  it  in  my  own  heart  to  criticize  the  other 
group  if  they  attempt  to  organize  a  little  bit  to  express  their  views. . 

Mr.  Schwebel.  Sir,  as  I  indicated,  I  have  no  objection  to  organizing, 
of  course,  and  I  am  delighted  to  hear  that  that  is  the  way  your  mail 
is  running. 
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DEFINING  THE  RULE  OF  LAW 

Senator  Hickenlooper.  Professor  Schwcbol,  you  talked  greatly  in 
hero  about  the  rule  of  law,  that  it  is  desirable,  and  I  think  you  find  no 
objection  hero  as  far  as  I  know  by  anybody  on  this  committee.  And 
I  think  you  will  find  that  I  agree  that  that  is  the  universally  accepted 
opinion  of  the  American  people.  But  what  is  law  ?  What  is  the  rule 
of  law?  Is  it  composed  of  a  body  of  rules  developed  by  the  people 
that  is  by  way  of  statute  or  by  way  of  formal  declaration,  or  is  law 
composed  of  the  arbitrary  and  perhaps  whimsical  decision  of  judges? 
Now  what  is  law? 

Mr.  Sciiwebel.  Well,  that  is  an  important - 

Senator  Hickenlooper.  You  are  an  expert,  in  this  field  and  I  am 
asking  you  for  advice.  What  do  we  mean  when  we  talk  about  the 
rule  of  law? 

Mr.  Sciiwebel.  I  am  not  an  expert.  Senator,  and  that,  is  a  portentous 
and  difficult  question  and  1  don’t  think  I  can  dispose  of  it  briefly  or 
conclusively. 

Senator  Hickenlooper.  If  you  are  not  an  expert  I  don’t  know 
who  is. 

Mr.  Sciiwebel.  No  ;  there  are  people  who  are  far  more  expert.  But 
I  would  say  this :  That  the  rule  of  law  as  we  know  it  within  the  United 
States,  of  course,  is  composed  of  the  Constitution,  of  statute  and  of 
the  common  law  as  well  as  of  administrative  regulations  and  so  on 
that  are  laid  down  pursuant  to  law.  Now  judges  are  called  upon  to 
interpret  that  law  and  judges  are  human  and  their  interpretations  may 
vary. 

Senator  Hickenlooper.  Do  judges  under  our  concept  make  law  or 
should  they  interpret  law  ? 

Mr.  Sciiwebel.  Judges  are  supposed  to  interpret  law,  but  the  proc¬ 
ess  of  interpretation  unquestionably  leaves  latitude  for  judicial  con¬ 
struction  of  law. 

I  think  that  is  generally  acknowledged  as  we  can  see  by  the  history 
of  our  own  Supreme  Court. 

Senator  Hickenlooper.  Now,  in  the  United  States,  when  judicial 
decisions  are  such  as  to  offend  the  views  and  opinions  of  the  people  as 
expressed  to  their  legislative  bodies,  the  people  can  correct  that;  can 
they  not? 

They  have  the  power  to  correct  what  they  believe  to  be  an  irregular 
or  an  improper  interpretation  of  the  law  by  the  judges.  That  is  the 
general  rule ;  is  it  not  ?  ^ 

Mr.  Sciiwebel.  Very  generally;  yes.  Not  immediately  from  many 

? rears  of  decisions  of  a  court  which  stand  which  may  not  be  particu- 

arly  popular.  But  in  due  course  popular  opinion - 

Senator  Hickenlooper.  I  am  speaking  about  the  majority.  I  am 
not  speaking  about  the  fact  that  it  always  is  changed  but  I  am  speak¬ 
ing  about  the  fact  that  the#  authority  is  lodged  in  great  measure  in 
the  people  through  tlieir  legislative  representatives  to  make  a  declara¬ 
tion  which  is  in  opposition  to  an  interpretation  of  law  by  the  judges, 
an  interpretation  which  the  people  don’t  like. 

They  ca#  do  that.  They  have  the  authority. 

Now  when  I  asked  you  what  is  law,  you  rather  prefaced  your  defi¬ 
nition  of  what  is  law  by  saying,  “Well,  in  the  United  States  this  is 
our  concept  of  law.” 
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Do  you  know  what  the  concept  of  law  is  in  Afghanistan?  That  is 
perhaps  a  rather  nebulous  question.  But  do  you  jmow  what  concept 
of  law  is  in  Russia?  Do  wo  know  what  the  concept  of  law  is  m 
Ghana?  In  other  words,  wp  have  many  concepts  of  law  in  the  world, 
do  wo  not?  So  if  wp  dolino  what  wo  think  is  law  in  the  United  States, 
and  if  we  are  committed  to  the  idea  that  our  concept  of  law  in  the 
United  States  is  sound' and  just,  then  why  would  wo  submit  ourselves 
to  the  interpretation  by  a  court  which  is  not  controlled  by  statute  in 
any  way  and  made  up  of  15  judges,  many  of  whom  do  not  have  the 
background  of  our  legal  system,  many  of  whom  do  not  have  our  con¬ 
cepts  of  equity  as  between  individuals^  and  many  whose  whole  niqkoup 
is  not  necessarily  based  upon  the  same  concepts  os  ours? 

I  mean,  arojvt  we  walking  on  pretty  dangerous  ground  when  wo 
submit  ourselves  to  that  kind  of  a  forum  ? 

Mr.  Sciiwebbl.  I  would  respectfully  say,  sir,  no,  not  nearly  as 
dangerous  on  the  ground  on  which  we  walk  by  not  having  a  forum  to 
settle  international  disputes. 

If  there  were  no  other  countries  in  the  world  but  the  United  States 
there  would  be  no  need  for  such  a  forum.  But  there  are  other 
countries ;  there  are  international  disputes;  there  are  needs  for  settling 
those  deputies.  They  can  be  settled  by  wav  or  by  negotiation,  by  law* 
The  moro  we  can  settle  by  law,  the  better. 

DEFINING  THE  COURT’S  JURISDICTION 

Senator  HiCKENLoorER.  What  basis  or  guidelines  does  this  Inter¬ 
national  Court  have  for  determining  the  issues  that  may  come  before 
it  except  the  broad  outline  contained  in  the  Charter  of  the  United 
Nations? 

Mr.  Sciiwebel.  Sir,  it  has  in  article  38  of  its  Statute,  which  is  ap¬ 
pended  to  the  Charter,  a  clear-cut  definition  of  what  it  shall  apply  in 
the  determination  of  its  disputes : 

The  Court,  whose  function  is  to  decide  in  accordance  with  international  law  such 
disputes  as  are  submitted  to  it,  shall  apply :  (a)  international  conventions  *  *  * ; 
(5)  international  custom,  as  evidence  of  a  general  practice  accepted  as  law;  (c) 
the  general  principles  of  law  recognized  by  civilized  nations;  (d)  subject  to  the 
provisions  of  article  59 — 

an  article  which  wo  might  discuss  if  you  would  be  so  inclined,  sir — 

judicial  decisions  and  the  teachings  of  the  most  highly  qualified  publicists  of  the 
various  nations,  as  subsidiary  means  for  the  determination  of  rules  of  law. 

Senator  Hickenlooper.  Isn’t  that  a  rather  nebulous  body  of  rules? 
Is  there  any  authority  that  can  write  specific  statutes,  that  can  clearly 
define  the  limitations  of  this  court  or  its  jurisdiction  ? 

Mr.  Sciiwebee.  Yes,  sir. 

Senator  rfiCKENLOorER.  Or  do  they  merely  dip  into  the  political 
associations  of  the  past  between  nations  and  choose  here  and  tnere  and 
the  other  place  what  they  believe  to  be  custom  and  what  they  believe 
is  their  own  sovereignty — and  I  submit  it  is  their  own  sovereignty-^ 
to  be  applicable  to  a  particular  case?  fs  there  any  combination  of 
either  decision  or  statute  which  litigants  can  look  to,  let’s  say,  prior 
to  the  time  they  commit  some  act  or  do  something  or  propose  to  do 
something  so  thtyt  they  can  have  any  reliance  upon  what  is  proper 
from  their  standpoint  or  not? 
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In  other  words,  cun  they  look  up  and  see  whether  you  can  take 
or  whether  you  can’t  take  an  action  with  some  reliance? 

Mr.  Sciiwebel.  Well,  sir,  if  I  may  say  so,  that  is  a  fundamental 
and  altogether  justified  question  to  which  I  think  the  answer  is 
emphatically  “Yes.”  If  I  may  so,  I  teach  international  law  and 
I  am  constantly  looking  it  up,  and  I  cun  supply  innumerable  refer¬ 
ences  os  to  places  where  one  finds  such  law. 

It  may  not  be  in  “Shepard’s  Digest  of  Cases”  but  it  is  law  and  it 
oxists.  You  ask  if  states  can  come  together  to  make  sucli  law.  Of 
course  they  can.  They  do  and  they  make  it  in  treaties,  and  there  are 
hundreds  and  hundreds  of  treaties,  including  the  most  fundamental 
treaty  now  in  existence,  the  United  Nations  Charter.  You  ask  if 
there  is  any  reference  to  custom - 

BASIS  FOR  MAKING  TREATIES 

Senator  Hickenlooper.  Just  on  the  question  of  treaties,  are  treaties 
based  on  equity  or  are  they  based  in  the  main  on  political  expediency 
of  the  moment  ? 

Mr.  Sciiwebel.  I  think  it  depends  on  the  treaty  in  point,  sir. 

Senator  Hickenlooper.  Is  there  any  rulo  by  which  a  treaty  is 
drawn  that  it  should  contain  certain  provisions  and  should  not  con¬ 
tain  other  provisions  or  is  it  a  matter  of  agreement  between  nations 
based,  upon,  let’s  say,  primarily  political  expemliency  of  the  moment? 

Mr.  Sciiwebel.  $ir,  I  think  that  ajl  law,  treaty  law,  national  law  is, 
if  it  is  to  be  meaningful  and  consequential  at  all,  based  upon  a  prin¬ 
cipal  desire  to  achieve  something. 

If  you  want  to  call  that  political,  yes,  then  treaties  aro  political. 

basis  of  paw 

Senator  Hickenlooper.  Then  a  great  bulk  of  the  reservoir  of  guid¬ 
ance  which  this  Court  would  have  might  very  properly  be  assumed  to 
bo  precedence  based  upon  political  expedience,  political  action  of  the 
past,  and  not  necessarily  equities  between  individuals^  human  beings 
as  we  conceive  the  basis  of  our  law  ? 

Mr.  Sciiwebel.  Well,  any  law  may  or  may  not  reflect  equity.  It 
need  not  necessarily  do  so.  In  the  general  course  of  human  events, 
we  have  hopefully  believed  that  it  does,  that  our  national  laws  do  ana 
our  international  laws. 

Senator  Hickenlooper.  We  intend  for  laws  to  reflect  equity,  do  we 
not? 

Mr.  Sciiwebel.  Right,  sir,  and  I  submit  that  if  you  examine  the 
body  of  international  law  as  it  exists  today,  for  example  in  this 
United  Nations  Charter  with  which  you  are  familiar,  you  would 
agree  that  the  principles  there  set  forth  are  equitable  principles. 

Senator  Hickenlooper.  Of  course,  they  are  equitable  principles. 
They  are  very  high  sounding  principles,  and  so  far  as  I  am  concerned, 
I  am  willing  to  say  that  I  thoroughly  approve  of  the  objectives  and 
the  purposes  and  the  principles  set  out.  It  is  the  question  of  the  im¬ 
plementation  of  those  principles  that  is  bothersoin©? 

Now,  we  ar$  qM  against  sin,  of  course,  Jjijt  what  is  sin,  and  what  is 
not  sin  sometimes  is  a  question  of  rather  great  dispute.  And  w©  are  all 
for  justice,  tut  this  fellow  living  in  Timbuktu  may  not  have  the  same 
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basic  concept  of  justice  ns  somebody  living  in  England  or  Norway  or 
someplace  else.  The  thing  that  bothers  me  about-  this  is  not-  that  I 
fear  the  principle  of  a  world  court.  I  am  thoroughly  agreed  that  it 
would  bo  so  desirable  if  we  could  have  an  international  legal  system 
that  lmd  clarity  and  understanding  and  a  common  basis  of  approach. 
But.  as  the  situation  stands  now,  it  is  diflicult  for  me  to  see  where  this 
is  anything  but  a  mannutde  sovereign,  this  Court. 

Mr.  Sohwkukl.  A  manmade  what? 

Senator  Hiokenloopkr.  A  manmade  sovereignty.  When  I  say 
“sovereignty,”  T  am  not  speaking  of  the  physical  political  operation,  but 
I  am  speaking  of  the  sovereignty  of  the  decision  of  this  Court.  There 
is  no  appeal  from  it;  thero  is  no  specific  control  over  it.  We  have 
trouble  enough  in  this  country,  in  the  Supreme  Court  very  often 
making  decisions  that  great  segments  of  our  country  don’t  agree  with 
and  think  are  completely  wrong  and  think  are  completely  contrary 
to  the  basis  of  the  law. 

But  we  happen  to  have  a  common  heritage  and  a  common  back¬ 
ground  which  rather  compels  us  to  obey  law.  That,  is  our  tradition. 
We  ol>ey  law.  Thero  are  countries  where  they  don’t.  They  got.  the 
stiletto  or  the  six-shooter  out  and  they  take  the  law  into  their  own 
hands  very  often  if  they  don’t  like  what  goes  on  and  they  do  the  same 
thing  with  elections.  Thank  God  they  don’t  do  it  here,  but  I  can’t 
get  away  from  the  idea  that  this  Court,  as  it  is  set  up  now,  is  a  rather 
nebulous  body  of  guidance,  and  that,  it  becomes  really  an  autonomous 
body,  with  no  appeal,  no  control  over  it  other  than  the  fact  that  wo 
can*  get  out  of  the  compulsory  jurisdiction  by  denouncing  it  or  by 
notice  eventually  that  we  want  to  withdraw  from  it. 

But  meanwhile  we  will  at  least  morally  bo  bound  by  any  decisions 
which  we  may  think  are  not  good  for  us  and  which  wo  might,  resent 
very  greatly.  I  can’t  see  the  basis  upon  which  this  Court  can  act 
except  through  the  combined  or  the  majority  opinion  of  the  judges 
which  very  often  might  bo  reflected  by  their  own  particular  back¬ 
grounds  and  training,  for  guidelines. 

Mr.  SciiwebeIj.  Well,  sir,  I  won’t  say  that  I  wholly  disagree  with 
you.  but  I  substantially  venture  to  disagree  with  you.  I  do  agree  that 
there  is  much  vagueness  in  international  law.  There  is  a  lot  in  do¬ 
mestic  law  too  but  there  is  more  in  international  law,  no  question 
about,  that.  I  do  think  the  law  can  be  found.  I  do  submit  that  if  one 
fairly  and  objectively  reviews  the  record  of  the  Permanent  Court 
of  International  Justice,  the  predecessor  of  the  present  Court,  and  of 
the  International  Court  of  Justice,  one  can  only  reach  the  conclusion 
that  the  Court,  has  acted  as  a  genuine  judicial  body  which  has  been 
careful  of  national  rights,  has  usurped  no  state’s  national  rights  or 
domestic  jurisdiction,  which  has  not  applied  itself  by  whim  or  arbi¬ 
trary  manner,  and  in  fact  is  a  court  which  compares  very  favorably 
with  most  of  the  national  courts  of  the  world. 

HUMAN  ELEMENT  OF  THE  INTERNATIONAL  COURT 

Senator  Hickenlooper.  Don’t  misunderstand  me  in  any  way.  I 
would  not  disparage  the  personal  integrity  of  most  of  the  members  of 
the  Court.  I  would  question  the  personal  integrity  of  those  men  who 
represent  the  Communist  countries  because  I  am  convinced  that  under 
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their  legal  system,  the  legal  system  is  completely  the  tool  of  political 
determination,  and  they  are  subject  to  that  control. 

Hut  most  of  the  justices,  os  individuals,  as  they  sit  there  now,  I 
think  are  capable  people  and  1  think  they  have  an  interest  in  doing 
the  job  as  judges  that  would  be  at  least  to  the  satisfaction  of  their 
own  consciences. 

Hut  the  Court,  after  all,  while  it  is  an  institution,  is  still  human, 
and  we  don’t  know  what  it  would  resolve  into  itself  10  years  from  now 
or  in  the  future,  unless  we  have  some  sort  of  delimitation  on  its  very 
clearly  human  limitation,  on  its  authority  and  on  its  procedures,  and 
a  clear  and  reliable  body,  let’s  say,  of  statutes  of  one  kind  or  another* 
And  how  that  could  bo  acquired,  1  am  not  sure.  I  don’t  know. 

An  ideal  way  perhaps  might  bo  if  we  gave  the  United  Nations  as 
a  legislative  body  the  authority  to  pass  innumerable  statutes  which 
would  bo  binding  on  the  Court  in  their  procedures.  But  until  such 
time  as  we  do  have  something  along  that  lino  that  really  controls  this 
Court,  that  is,  controls  the  latitude  of  its  actions,  I  think  wo  should 
consider  this  very,  very  carefully  before  wo  just  surrender  to  the  de¬ 
cision  of  15  men. 

Mr.  Soiiwebkl.  Sir,  I  would  agree  with  you — I’m  sorry. 

Senator  Hickenloofer.  Wo  are  all  willing  to  surrender  to  the  de¬ 
cision  of  statute,  let’s  say.  Once  a  statute  is  passed,  our  general  tend¬ 
ency  is  to  say  that  that  is  the  law.  We  may  not  like  it,  but  we  have  to 
obey  it,  but  the  machinery  and  mechanism  for  writing  statutes  is  far 
different  from  the  whimsy  of  the  Court  or  individuals. 

HTSK8  OF  LITIGATING  I N  TEH  N  ATI  ON  A I J,  Y 

Mr.  Sciiwebel.  Sir,  your  last  remarks,  if  I  may  say  so,  bring  to  mind 
one  of  the  suggestions  which  Professor  Sohn  makes  in  the  articles  to 
which  I  have  referred,  and  that  is  that  the  self-judging  proviso  be 
withdrawn  only  as  regards  the  interpretation  of  treaties,  this  going  to 
meet  the  point  you  make  that  the  treaties  set  out  the  statutory  law  most 
clearly. 

I  think  that  would  be  a  progressive  step,  but  I  dofi’t  think  it  would 
be  as  progressive  a  step  as  is  needed.  I  entirely  agree  with  you,  sir, 
that  there  are  some  risks  involved  in  litigation.  Every  lawyer  knows 
there  are  risks  in  litigation. 

My  submission  is  that  the  risks  of  litigating  internationally  are 
far  less  than  the  risks  of  disputing  internationally  outside  the  court 
of  law,  and  we  must  balance  these  two  desirables. 

FORMATION  OF  COURT  CHAMBERS 

Sir,  I  wonder  if  it  wouldn’t  be  impertinent  if  I  referred  to  a  remark 
you  made  in  connection  with  the  remarks  of  an  earlier  witness,  because 
if  my  reading  of  the  Statute  is  correct,  I  believe  that  for  one  rare 
instance  you  fell  into  error. 

Senator  Hickenlooper.  I  have  been  in  error  before,  so  it  would  not 
be  unique. 

Mr.  Sciiwebel.  You  suggested,  if  I  understood  you  correctly,  that 
the  Court  could  form  a  chamber  upon  which  the  Communist  judges 
could  have  a  majority,  and  that  this  chamber  could  render  a  decision 
which  would  be  binding  upon  the  United  States,  and  that  therefore 
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tho  views  of  tho  previous  witness  that  wo  rcullv  Ran  little  danger  of 
that,  kind,  since  there  were  Ifi  judges,  relatively  lew  of  whom  would  be 
Communist,  wore  not  sound.  But  I  think,  Hir,  that  if  you  will  road 
tho  text  of  article  20  of  the  statute,  you  will  note  that  paragraph  2 
of  that  article  does  indeed  provide  that  tho  Court  may  at  any  time 
form  a  chamber  for  dealing  with  a  particular  case,  but  it  further 
provides : 

The  number  of  judges  to  constitute  such  a  chamber  shall  be  determined  by  the 
Court  with  tho  approval  of  the  parties — • 

and  it  still  further  provides  in  paragraph  8  that : 

Oases  shall  ho  heard  and  determined  by  tho  chambers  provided  for  in  this 
article  If  tho  parties  so  request. 

Accordingly  no  such  chamber  could  l>o  formed  to  render  a  decision 
upon  a  dispute  in  which  the  United  States  was  a  party  unless  tho 
United  States  so  requested. 

Senator  Hickknloopbr.  Yes;  I  think  that  is  true. 

Well,  having  fallen  into  the  error  to  whatever  extent  it  is  an  error, 
I  shall  now  fall  out  of  it  and  I  thank  you  for  calling  my  attention  to 
article  20. 

I  think  that  is  nil,  Mr.  Chairman. 

PANAMA  CANAL  AND  TUB  COURT’S  JUUISDICTION 

Senator  GrkbW.  Senator  Humphrey,  do  you  liaVo  any  questions? 

Senator  Humphrey.  I  merely  want  to  ask  one  question  that  may 
have  l>ecn  answered. 

Did  you  comment,  Professor,  upon  tho  situation  that  is  brought  to 
our  attention  from  time  to  time  relating  to  tho  jurisdiction  of  the 
Court  over  our  rights  in  the  Panama  Canal  ? 

Mr.  Schwebeu.  No,  sir;  I  haven't. 

Senator  Humphrey.  I  am  sure  you  are  aware  that  one  of  the  argu¬ 
ments  that  is  made  against,  the  repeal  of  the  so-called  Connally  amend¬ 
ment  is  to  the  effect  that  if  wo  are  to  relieve  ourselves  of  this  self- 
judging  prevision,  we  could  find  ourselves  in  litigation  before  the 
Court  relating  to  our  use  of  the  canal  and  the  possibility  of  a  decision 
of  the  Court  internationalizing  the  canal  without  any  regard  to  our 
rights  under  the  treaty  which  granted  us  the  control  over  the  facilities 
of  the  canal,  for  all  practical  purposes,  actual  full  control  over  the 
Canal  Zone.  t  , 

What  is  your  observation  as  to  this  argument? 

It  is  one* that  has  been  used  repeatedly.  I  was  asked  about  it  when 
I  was  a  witness  before  the  committee.  I  felt  from  my  own  observa¬ 
tion  that  the  language  of  the  treaty  was  adequate  to  protect  all  of 
our  rights  in  any  fair  court.  But  I  am  not  an  expert.  I  am  not  an 
international  lawyer  or  a  student  of  international  law,  and  I  would 
appreciate  your  observations. 

Mr.  Schwebel.  Thank  you,  Senator.  My  views  are  entirely  in 
accord  with  those  I  understand  you  to  have  expressed.  First,  I 
would  frankly  say  at  the  outset  that  the  question  of  the  Panama  Canal 
might  very  well*  be  an  international  question,  and  one  not  within 
our  domestic  jurisdiction  by  the  fact  that  it  involves  international 
treaties,  and  our  rights  on  foreign  soil,  which  have  been,  at  least,  to 
us.  under  particular  arrangements  over  those  treaties. 
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However,  if  we  wore  to  say  that  this  was  a  question  of  domestic 
jurisdiction,  assuming  that  tne  Connally  amendment  were  not  ro- 

{>ealed,  I  think  this  would  be  a  flagrant  abuse  of  objectivity  and  of 
ogality,  and  I  hesitate  to  think  that  the  United  States  would  ever 
take  such  a  stop  even  if  it  retained  the  Connally  amendment. 

Now  let  us  assume  that  the  United  States,  as  it  normally  does, 
would  take  a  lawful  position  toward  such  a  dispute  and  would  permit 
it  to  come  before  the  Court  whether  or  not  the  Connally  amendment 
were  present.  There  1  entirely  agree  with  you  that  my  understand¬ 
ing  or  the  treaty  provisions  in  effect  is  such  that  those  treaty  provi¬ 
sions  would  pot  admit  of  any  conceivable  interpretation  that  would 
damage  our  fundamental  interests. 

Senator  Humphrey.  Are  you  saying  that  with  reference  not  only  to 
our  interests  but  our  rights  under  the  treaty  ? 

Mr.  Sciiwebel.  Exactly.  I  think  the  treaty  is  altogether  clear  as 
to  our  rights,  at  least  as  to  the  essentials  of  them  insofar  as  the  legal 
document  itself  is  clear,  although  there  evidently  is  some  room  for  dis¬ 
pute.  More  than  that,  this  treaty  regime  has  existed  for  several  dec¬ 
ades  now,  and  has  a  body  of  practice  and  recognition  by  other  States 
behind  it,  Panama  and  other  States  included,  which  would  constitute 
a  body  or  customary  international  law,  so  that  on  two  grounds  it  is 
difficult  for  mo  to  see  how  we  would  run  any  risk  in  a  case  before  the 
International  Court.  And  I  think  it  most  unlikely  that  any  State 
would  want  to  run  the  risk  of  having  our  rights  reaffirmed  by  the 
Court  by  bringing  a  case,  if  such  a  country  were  inclined  to  challenge 
our  rights. 

Senator  Humphrey.  Did  Dr.  Sohn  comment  upon  this  particular 
case  in  his  article?  Do  you  know? 

Mr.  Sohwebel.  I  believe  he  may  have. 

Senator  Humphrey.  I  have  a  very  high  regard  for  Dr.  Sohn.  I 
was  just  wondering  if  he  made  any  examination  of  it.  This  is  a 
matter  that  is  referred  to  so  often  that  I  feel  that  it  is  important  that 
you  gentlemen  who  are  students  of  international  law,  the  whole  his¬ 
tory  of  international  justice,  should  spread  upon  the  record  so  to  speak 
or  m  the  proceedings  as  much  information  as  we  can 'get  relating  to  a 
rathdt  unique  set  of  circumstances  6uch  a&  the  treaty  which  is  with 
the  Republic  of  Panama  over  the  Panama  Canal.  Of  course  there 
is  a  lot  of  history  about  how  we  got  the  Canal,  but  I  gather  we  don’t 
^ant  to  go  into  that. 

I  will  settle  for  the  fact  that  we  have  the  rights. 

Mr.  SciiwRBEL.  Yes,  sir.  I  have  just  glanced  at  Professor  Sohn’s 
article.  It  doed  not  touch  upon  the  Cknal,  though  it  is  a  matter  I  have 
discussed  with  him,  and  I  believe  I  h&ve  fairly  expressed  his  views 
just  now.  The  rfepbrt  of  the  special  committee  of  the  American  Bar 
Association  does  deal  with  this  question  of  the  Panama  Canal,  and  I 
think  most  effectively,  and  I  am  confident  that  report  is  before  you. 

Senator  Humphrey.  May  I  ask  Mr.  Marcy  if  the  report  of  the 
American  Bar  Association  has  been  made  a  part  of  the  printed  record  ? 
Mr.  Marcy.  Y es,  sir. 

RECIPROCAL  NATURE  OF  RESERVATION 

Senator  Humphrey.  Just  one  final  point.  Do  I  understand  that 
under  our  reservation  clause,  the  principle  of  reciprocity  applies? 
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Mr.  ScmvtiiiKif.  Yes;  you  understand  that  correctly.  Not  only 
under  our  terms  of  adherence  to  the  Court’s  statute,  but  by  the  terms 
of  the  Statute  itself,  all  declarations  submitting  to  the  Court’s  com¬ 
pulsory  jurisdiction  are  reciprocal  whether  or  not  the  country  in  ques¬ 
tion  says  so.  I  think  such  a  clause  in  our  submission  is  redundant. 
It  does  no  harm.  It  does  no  good.  Most  countries  have  them. 

Senator  Humphrey.'  Now  wo  are  a  creditor  nation.  We  have  a 
tremendous  number  of  investments,  vast  sums  of  money  overseas.  Wo 
have  both  public  and  private  investments,  both  public  and  private 
claims.  We  have  thousands,  hundreds  of  thousands,  of  Americans 
traveling  overseas  becoming  involved  in  a  multitude  of  activities,  and 
occasionally  there  are  matters  of  the  denial  of  rights  of  our  citizens 
or  the  abridgment  of  rights  or  sometimes  a  citizen’s  activities  are 
brought  into  question  by  courts  in  other  lands  or  law  enforcement 
officers. 

What  I  am  getting  at  is  this:  In  light  of  our  preeminence  as  a 
trading  and  commercial  nation,  and  as  a  nation  of  travelers — wo  have 
far  more  tourists  than  any  nation  in  the  world — and  with  our  great 
overseas  investments,  both  public  and  private,  do  I  understanci  cor¬ 
rectly  that  because  of  the  Connally  amendment  or  this  reservation, 
so  to  speak,  this  self-judging  reservation,  that  in  case  we  want  to  go 
to  the  Court  of  International  Justice  on  a  claim,  that  the  defendant 
in  that  instance,  when  wo  were  the  plaintiff,  coula  say,  “Look,  we  just 
don’t,  want  to  bo  before  the  Court.  We  claim  the  rights  that  you 
claim.  We  claim  self-judging  rights.  We  claim  this  is  within  our 
domestic  jurisdiction.”  Is  that  right? 

Mr.  Schwebel.  Exactly.  That  is  wholly  right. 

Senator  Humphrey.  In  other  words  then,  what  we  have  done  is  to 
design,  for  what  we  thought  was  our  protection,  a  device  which  can 
be  used  as  an  escape  hatch  or  a  protection  for  other  countries  which 
might  be  brought  before  the  Court  on  the  basis  of  what  we  believe 
is  a  just  claim  for  our  country  or  American  citizens? 

VALIDITY  OF  SELF-JUDGING  PRCVISO 

Mr.  Schwebel.  Precisely,  and  there  is  a  further  point  and  that  is 
the  one  that  has  been  made  so  cogently  by  Judge  Sir  Hersh  Lauter- 
pacht  in  his  opinion  in  the  Norwegian  Loans  case  that  a  self- judging 
proviso — he  wasn’t  there  dealing  with  the  so-called  Connally  amend¬ 
ment  but  rather  with  a  comparable  French  reservation — that  a  self- 
judging  proviso  rendered  the  whole  of  the  submission  to  the  Court’s 

Jurisdiction  invalid  and  provides  no  basis  for  it  whatsoever.  And 
le  makes  two  points  in  support  of  this  view : 

First,  that  a  self-judging  proviso  clearly  conflicts  with  the  terms 
of  the  Statute.  Article  36(6)  of  the  Statute  provides: 

In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter 
shall  be  settled  by  the  decision  of  the  Court. 

It  is  clear  that  a  self-judging  proviso  violates  that  provision  of 
the  Statute. 

Second,  Judge  Lauterpacht  submits  that  as  a  general  and  inescapa¬ 
ble  principle  of  law,  an  obligation  in  which  the  obligor  reserves  the 
power  ultimately  to  decide  whether  or  not  he  is  obliged,  is  not  a  legal 
obligation  at  all. 
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I  think  a  moment’s  reflection  will  show  that  that  is  certainly  the 
case. 


STATEMENT  OF  CATHOLIC  ASSOCIATION  FOR  INTERNATIONAL  PEACE 

Senator  Humphrey.  I  asked  Mr.  Marcy  a  moment  ago  for  the 
communication  from  the  Catholic  Association  for  International  Peace. 
I  read  in  the  press  yesterday  or  this  morning  that  the  Catholic  Asso¬ 
ciation  for  International  Peace  had  submitted  a  communication  to 
tho  committee  relating  to  Senate  Resolution  94  for  the  repeal  of  the 
Connally  amendment. 

It  was  signed  by  lit.  Rev.  Msgr.  George  G.  Higgins,  executive  secre¬ 
tary,  and  if  tho  committee  lias  no  objection,  I  should  like  to  have 
entered  at  tho  conclusion  of  the  testimony  of  the  present  witness  the 
statement  by  tho  Juridical  Institutions  Committee  of  the  Catholic 
Association  for  International  Peace  in  support  of  the  repeal  of  the 
Connally  amendment  reservation  in  tho  declaration  of  adherence  by 
tho  United  States  to  the  jurisdiction  of  the  International  Court  of 
Justice. 

It  is  a  very  cogent  and  powerful  statement  and  one  with  which  I 
thoroughly  agree,  and  I  am  very  grateful  for  the  statement.  Has  it 
been  entered  in  before,  Mr.  Marcy  ? 

Mr.  Marcy.  No,  sir. 

Senator  Humphrey.  May  I  ask  therefore  that  it  be  included  at  the 
appropriate  point  in  the  record  ? 

Senator  Green.  Do  you  offer  it  now  ? 

Senator  Humphrey.  Yes,  sir. 

Senator  Green.  Without  objection  it  shall  be  made  a  part  of  the 
record. 

(The  statement  referred  to  appears  on  p.  208.) 

SUGGESTED  DELETION  OF  OTHER  RESERVATIONS 

Senator  Humphrey.  I  thank  tho  Chair. 

Thank  you,  Professor  Schwebel.  I  am  very  much  impressed  with 
your  statement.  I  have  been  listening  and  reading  at  the  same  time. 

Mr.  Schwebel.  Thank  you,  Senator.  I  wonder  if  I  may  add  one 
last  word,  and  I  appreciate  your  graciousness,  sir,  in  hearing  me  this 
long. 

Senator  Church.  There  are  going  to  be  some  more  questions,  so  this 
won’t  be  the  last  word. 

Mr.  Schwebel.  I  see.  Then  I  will  make  it  a  brief  word.  While  I 
so  warmly  support  your  resolution,  I  would  support  the  views  of  the 
previous  witness  that  certain  portions  of  it  are  unnecessary.  I  don’t 
think  they  do  great  harm,  but  I  think  they  are  redundant,  and  that 
our  submission,  if  it  were  amended  in  the  way  you  suggest,  would  be 
better  amended  if  on  page  2  of  the  resolution  points  (a),  (b),  and  (c) 
were  deleted.  As  it  has  heen  pointed  out,  (a)  is  covered  by  article  95 
of  the  United  Nations  Charter;  (b)  disputes  with  regard  to  matters 
which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States,  is  in  fact  covered  by  the  terms  of  the  Statute  which  restrict  its 
decisions  to  international  disputes,  as  contrasted  with  domestic  dis¬ 
putes;  and  (c)  which  has  been  adopted  literally  from  our  existing 
declaration  is  a  most  unclear  proviso  which  has  been  generally  ad- 
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judged  to  bo  unhelpful,  and  in  that  rcupeeb  1  would  rwtpeet.fully  Infer 
you  to  tho  testimony  and  writlnga  of  Professor  llriggn. 

Senator  i  Hi mi'ii  itMv.  Do  you  nave  a  copy  of  t.lio  rosolut  ion  I 

Mi*,  SomvRiiWi.  I  do,  ait'. 

Senator  1  tiiMi'iiiiKv.  Vou  nay  starting  on  lino  I),  page 2,  to  strike  tho 
provisions  from  there  down  through  lino  410  f 

MY,  SomvKuaii.  Yi^.  ■ 

Senator  Hukrnttwv.  Vou  feel  that,  t  hose  are  tinnoeetifiiry  f 

Mi*.  Stutwuunth  lOxiK'tly.  And  i  think  (c)  loads  to  k  certain  eon- 
fusion,  t  don’t,  think  that,  (a)  and  (b)  do  any  harm  haeauriO  they 
simply  repeat,  provisions  which  are  found  in  the  char  tor  Of  the  United 
Nations  and  the  Statute  of  the  Court. 

Senator  lluMi'itnnv.  May  I  say  that  t  have  no  pride  of  atithorshlp 
at  allt  This  was  prepared  In  cooperation  with  the  Library  of  Con¬ 
gress  and  the  Department  of  State.  They  take  tio  responsibility  for 
it,  T  don’t  mean  that,  t  used  what  1  thought  Wei'S  the  heat,  lawyers 
available,  x Wo  lind  out  around  hero  that,  a  Senator  la  fortunate  If  he 
ends  up  with  his  number  oh  the  bill  sometimes;  he  does  oven  better  If 
bis  name  isn't  left  out.  If  he  ends  up  wit  It  the  number  on  tho  bill  and 
the  preface,  the  init  ial  statement,  he  is  mighty  htoky.  So  just,  a  Slight 
degree  of  trimming  would  lie  Very  appropriate  1  am  sure  and  maybe 
very  helpful. 

Senator  Diikkn.  Are  you  linished  f 

Senator  llt’Mt'tumV.  f  am  indeed,  Mr.  Oluiinnan.  Tliaiik you. 

OKKININO  A  out  tier's  .It'lltSMoYtON 

Senator  (5  skew.  Senator  Church  f 

Senator  Cmmcit.  I  think  your  test  imony  lias  been  very  helpful  this 
morning.  I  think  particularly  that,  the  exploration  or  some  of  the 
fundamentals  involved  hero  that,  has  taken  place  ns  a  result,  of  the 
ouestions  put  to  you  by  Senator  Ilickenloopor  lias  been  of  service  to 
the  committee.  1  would  like  to  explore  some  of  those  fundamentals  a 
little  furt  her  with  you. 

Where  a  domestic  court,  is  Concerned,  here  in  Washington  or  up  in 
Boston,  is  it  not  the  normal  procedure  for  that  domestic  court,  to  deter¬ 
mine  its  jurisdiction  in  any  case  that,  is  brought,  before  it  if  the  ques¬ 
tion  of  jurisdiction  is  raised  t 

Mr.  SchwrukIj.  Yes,  Senator,  it.  is  the  normal  procedure  of  such 
courts,  and  to  mv  knowledge  of  any  court,  worth  tho  namo  nnywliCro  in 
the  world. 

Senator  Cm-ncti.  Now,  when  you  say  any  court.  Worth  the  namo, 
are  yon  not.  saying  that  if  the  litigants  brought  beforo  ftfiy  court  wore 
able  to  discharge  the  court  of  jurisdiction  at.  any  point,  during  tho  pro¬ 
ceeding  for  any  reason  that  seemed  sufficient  at.  the  time  to  the  litigant, 
the  court  would  not  in  fact  bo  a  court,  and  you  would  havo  no  real 
method  of  law  enforcement :  isn’t  that  true  ? 

Mr.  SciiwF.nEt,.  Yes,  sir;  I  think  it  is  wholly  true. 

Senator  Church.  So  what  we  are  attempting  to  do  now  in  Sonato 
Resolution  04  is  to  give  the  World  Court  tho  same  power  to  decide 
jurisdictional  questions  that  we  normnlly  give  other  courts  ? 

Mr.  Schwebee.  Right. 
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iimpuuvation’h  mffkoton  jiuiisnutfToitAij  poweiis  of  tub  inteunationai. 

OUUitT 

Senator  (Juumui.  Now,  speaking  very  carefully  and  logically,  as  1 
know  you  will,  if  Senate  Resolution  m  woro  to  bo  approved  and  wo 
wore  to  rol inqttioK  our  right  to  judge  for  ourselves  Ihe  jurisdiction  of 
the  World  Court  in  any  given  case,  would  flint  in  fact  enlarge  the 
powers  or  the  jurisdiction  of  the  Court,  or  would  the  powers  nmljuris- 
diotioh  of  the  Court — and  1  am  speaking  now  of  the  jurisdictional 
powers  of  the  Court*- remain  the  same,  inasmuch  as  flioy  are  estab¬ 
lished  by  the  Statute  under  the  charter  that*  sets  up  the  Court.. 

Mr.  Boiiwmiiko.  1  think  that  effectively  the  withdrawal  of  the  self- 
judging  proviso  would  enlarge  the  powers  of  theCourt  in  this  senso: 
that  the  proviso  now  purports  to  take  from  the  Court  in  violation  of 
the  Court’s  Statute  a  power  which  is  given  to  the  Court  by  the  Statute, 
in  article  110(6).  1  submit  that  the  present  terms  of  the  C.S.  adher¬ 
ence  to  the  compulsory  jurisdiction  of  the  International  Court,  are  a 
brooch  of  our  treaty  obligations  and  a  broach  of  the  Statute. 

Withdrawal  of  the  Connolly  amendment  would  bring  11s  into  line 
with  our  international  obligations,  would  recognize  the  Statute  of  the 
Court  and  its  proper  jurisdiction,  and  Would  treat  the  Court,  ns  a 
court  properly  so-called. 

Senator  Cittmoif.  Hut  the  jurisdiction  of  the  Court  oyer  interna¬ 
tional  disputes  as  established  under  the  charter  of  the  t  Jnitcd  Nations 
would  not  bo  affected  as  such,  would  it? 

Mr.  SonwRiiKti.  No,  certainly  not..  The  Court,  would  still  be  re¬ 
stricted  to  deciding  international  disputes  alone.  It  would  have  no 
jurisdiction  to  decide  a  domestic  dispute. 

Senator  Ciiuiton.  And  in  this  sense  the  jurisdiction  of  the  Court 
would  not  be  affocttid  by  the  passage  of  Senate  Resolution  f)4i 

Mr.  Soiiwhiiki..  That,  s  right. 

KNKOKOBMKNT  OF  DECISIONS  OK  DOMESTIC  COURTS  AND  THE 
1 NTRIIN  AT10NAI.  COUKT 

Senator  Ciiunait.  Now  Senator  f  jickenlooper  asked  sofnfc  verypene- 
t  rating  questions,  I  thought,  nl»out  law  and  the  nature  of  law.  When 
I  was  at  Harvard  Law  School  I  was  taught - 

Senator  IIickeni.ooi'eii.  What  do  wo  have  here,  a  conspiracy  with 
Harvard  Law  School  ?  I  will  withdraw  that  question. 

Senntor  Chuhoh.  Actually  not,  Senator,  inasmuch  as  I  hold  my 
degree  from  Stanford. 

I  was  taught  that  law  is  the  arm  of  the  government,  and  the  method 
by  which  government  governs,  and  that  in  any  real  sense  of  the  term, 
there  is  no  law  except  within  the  context  of  government  with  the 
power  behind  the  government  to  back  up  nnd  enforce  the  law.  Now 
is  that  your  understanding  of  law  and  its  real  meaning? 

Mr.  Sohweiiel.  No;  it  is  not.  I  hesitate  to  suggest  that  anything 
you  might  have  been  taught  at  Harvard  Law  School  was  inaccurate, 
but  may  I  characterize  it  as  perhaps  not  far  reaching  enough  in  that 
single  respect. 

The  definition  of  law  as  you  have  given  it  is  a  sound  definition,  a 
normal  definition,  but  I  think  if  we  will  take  account  of  the  fact  that 
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in  international  law  we  speak  of  states*  and  that  in  the  national  law 
wo  often  speak  of  sovereign  unite;  it  will  become  apparent  that  law  is 
law  even  when  there  is  no  shonil*  invariably  to  enforce  it.  What 
sheriff  onforcos  the  decision  of  the  Court  of  Claims  against  the  U.S. 
Government?  Hut  it  is  law. 

Senator  Church.  Now  I  think  that  wo  are  getting  at  the  same  point 
in  different  ways.  What  you  are  saying,  if  I  understand  your  answer, 
is  that  there  is  a  difference  between  international  law  as  wo  view  it 
and  domestic  law  within  any  given  country,  and  the  difference  is  that 
normally  where  domestic  law  is  concerned,  there  is  the  power  of  gov¬ 
ernment  to  back  it  up.  Whore  international  law  is  concerned,  the 
situation  differs  becauso  international  law  does  not  occur  within  the, 
limits  of  any  sovereign  state :  is  that  not  so  ? 

Mr.  Schwebel.  Senator,  I  am  in  substantial  agreement  with  you 
but  not  in  entire  agreement  because  I  don’t  think  this  characteristic 
to  which  you  point  of  international  law,  which  is  undoubtedly  a  char¬ 
acteristic  of  it,  is  restricted  to  international  law. 

It  applies  within  domestic  systems  as  well  as  to  the  actions  of 
government. 

Senator  Church.  I  am  sneaking  generally.  I  think  you  could  find 
some  illustrations  within  the  domestic  system.  But  I  am  speaking 
generally  of  the  character  of  domestic  law  as  opposed  or  contrasted 
with  the  general  character  of  international  law. 

It  seems  to  me  that  what  is  involved  here  is  really  a  question  of 
applying  judicial  procedures  to  the  settlement  of  international  dis- 

Sutes.  Assuredly,  if  you  have  a  domestic  court  that  decides  a  given 
ispute,  and  then  one  litigant  refuses  to  abide  by  the  decision  of  the 
court,  the  court  has  the  power  to  enforce  its  decision  through  the 
sheriff  or  through  the  police  or  through  the  appropriate  law  en¬ 
forcement  agency.  And  if  that  litigant  continues  to  refuse,  there 
are  penalties  that  the  court  can  impose.  The  court  can  fine  the  liti¬ 
gant,  the  court  can  imprison  the  litigant,  until  the  litigant  does  com¬ 
ply  ;  isn’t  that  so  ? 

Air.  Schwebel.  Yes. 

Senator  Church.  That  is  the  situation  where  domestic  law  is  con¬ 
cerned,  because  there  is  the  power  of  government  behind  the  court. 

APPLYING  THE  JUDICIAL  METHOD  TO  SETTLEMENT  OF  INTERNATIONAL 

DISPUTES 

Now  in  the  international  arena  it  seems  to  me  that  what  we  are 
attempting  to  do  with  Senate  Resolution  94  is  to  assist  the  World 
Court  in  exercising  the  jurisdiction  given  it  under  the  charter  so 
that  we  can  apply  the  judicial  method  to  the  settlement  of  disputes 
that,  may  arise  between  nations.  Isn’t  that  correct  ? 

Mr.  Schwebel.  Yes,  I  think  that  is  wholly  correct. 

Senator  Church.  Now  I  think  it  is  important  that  we  follow  this 
because  there  are  many  dangers  that  are  envisioned  here  that  the  op¬ 
ponents  of  this  resolution  point  to,  and  therefore,  I  think  it  is  im¬ 
portant  that  we  follow  the  thread  of  this  reasoning. 

GUIDELINES  FOR  THE  INTERNATIONAL  COURT 

You  were  questioned  a  few  minutes  ago  about  the  principles  that 
this  International  Court  would  use  in  applying  the  judicial  method, 
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niul  you  said  that  there  was  a  body  of  international  law  that  is  pretty 
woll  known  and  established  that  this  Court  would  look  to,  that  there 
are  a  series  of  treaties  that  this  Court  would  look  to  in  deciding  cases 
(hat  come  before  it. 

Now  isn’t  a  treaty  comparable  in  many  ways  to  a  contract  ? 

That  is  to  say,  a  contract  between  two  individuals  might  be  the 
substance  of  a  case  brought  before  a  domestic  court.  And  a  treaty 
between  two  countries  might  be  the  substance  of  a  cose  brought  be¬ 
fore  the  World  Court.  Is  that  not  so  ? 

Mr.  Schwebel.  Certainly. 

Senator  Church.  And  in  our  domestic  law  a  contract  is  enforce¬ 
able  by  its  general  terms  as  a  treaty  would  be  enforceable  between 
two  countries,  generally  speaking. 

So  I  think  the  analogy  here  is  accurate  enough  and  certainly  it 
seems  to  me  that  when  you  take  into  consideration  the  treaties  and 
the  general  body  of  international  law  that  has  grown  up  over  the 
yoais,  there  is  in  fact  some  set  oi  legal  principles  that  could  and 
in  fact  do  give  the  necessary  guidelines  to  this  international  court, 
so  that  it  isirt  actually  operating  in  a  vacuum. 

Mr.  Schwebel.  I  agree.  II*  is  not  operating  in  a  vacuum  and 
(  here  are  such  principles  in  bodies  of  law. 

WIIAT  IF  THE  INTERNATIONAL  COURT  SHOULD  OVERREACH  ITS 
JURISDICTION? 

Senator  Church.  It  has  been  suggested  that  there  are  dangers  in 
this  resolution,  that  if  we  repeal  the  resolution  and  its  self-judging 
powers,  the  Court  might  then  overreach  its  jurisdiction. 

#  In  other  words,  it  is  said  that  if  we  trust  the  Court  to  decide  ques¬ 
tions  relating  to  its  jurisdiction,  the  Court  might  begin  to  overreach 
its  jurisdiction  and  get  beyond  the  field  of  international  disputes  and 
into  the  field  of  domestic  disputes.  That  has  been  a  question  that 
has  often  been  raised. 

Well,  it  seems  to  me  that  if  this  were  to  happen — I  don’t  think  it 
likely  to  happen,  because  it  seems  to  me  that  all  the 'members  of  the 
court  of  justice  are  as  jealous  about  their  sovereign  and  domestic 
prerogatives  as  the  United  States  of  America — but  if  this  were  to 
happen,  don’t  you  believe  that  the  member  nations,  jealous  of  their 
own  prerogatives,  would  quickly  undo  that  by  simply  declaring  the 
Court  to  be  unreliable  in  that  it  had  invaded  domestic  matters  and 
simply  withdrawing  from  it  ? 

Mr.  Schwebel.  It  might  well  be.  I  think  the  Court  which  has 
displayed  in  the  past  scrupulous  care  not  to  offend  national  sensi¬ 
bilities  would  take  care  where  an  issue  of  domestic  jurisdiction  would 
be  concerned,  and  would  be  as  you  say  most  unlikely  to  make  such  a 
decision,  and  it  would  antidote  that  if  it  did  so  the  reactions  would 
be  most  adverse. 

Senator  Church.  So  the  member  states  themselves  have  a  very  real 
and  direct  governing  influence  over  this  Court  inasmuch  as  if  it  does 
attempt  to  overreach  its  jurisdiction,  it  is  within  the  power  of  the 
member  nations  to  withdraw ;  is  it  not  ? 

Mr.  Schwebel.  Yes,  it  is  within  their  power  to  withdraw. 
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QUESTION  OF  ENFORCEMENT  OF  COURT’S  DECISIONS 

Senator  Church.  Now  let’s  take  this  one  step  further,  because  these 
dangers  are  often  pointed  to.  Let’s  just  suppose  that  tniq  Coqrt,  un¬ 
likely  as  it  may  be,  wore  to  render  a  decision  in  a  given  case  that  was 
so  adverse  to  the  vital  interests  of  one  of  the  litigants  that  that  country 
found  it  totally  unacceptable. 

Would  this  Court  have  a  sheriff  that  could  put  that  country  in  jail  ? 

Mr.  Sciiwebel.  No,  it  would  not.  The  winning  party  would  have 
a  right  of  political  appeal  under  the  United  Nations  Charter  to  the 
Security  Council  of  the  United  Nations  for  enforcement  action,  but 
the  Council  would  not  be  bound  to  take  enforcement  action  in  re¬ 
sponse  to  that  appeal. 

Of  course,  any  action  of  the  Council  would  lie  subject  to  its  formal 
rules  of  procedure.  So  ns  regards  the  United  States  in  particular,  the 
United  States  could  veto  any  action  in  the  Security  Council  which  it 
did  consider  adverse  to  its  interest. 

Senator  Church.  I  think  that  those  points  are  very  important  to 
get  on  the  record,  because  there  is  much  argument  to  the  effect  that 
if  the  Senate  were  to  approve  Semite  Resolution  D4,  we  would  be 
taking  dire  risks,  that  if  the  Court  were  to  run  amuck,  so  to  speak,  it 
could  jeopardize  the  vital  interests  of  the  United  States.  I  appre¬ 
ciate  your  testimony  ver  v  much. 

Mr.  ScnwEUEL.  Thank  you. 

SUGOESTED  ELIMINATION  OF  OTHER  RESERVATIONS 

Senator  Humphrey.  Mr.  Chairman,  may  I  make  just  one  sugges¬ 
tion?  In  a  very  helpful  manner,  Mr.  Schwebol  called  to  my  attention 
some  of  the  language  that  ho  thought  was  a  bit  redundant.  One  of 
the  committee  staff  membors  present  helped  in  the  drafting  of  this 
resolution,  and  I  am  going  to  respectfully  suggest  that  possibly  you 
and  Miss  Sanies^  who  is  here  with  us,  who  was  very  helpful  to  me, 
might  discuss  this  privately  so  that  the  resolution  might  be  appropri¬ 
ately  amended. 

Would  you  be  willing  to  do  that? 

Mr.  Sciiwebel.  Yes ;  it  would  be  a  privilege. 

Senator  Humphrey.  Thank  you  verv  much. 

Your  help  is  very  significant  and  I  know  wo  will  want,  to  make  any 
corrections  that  are  necessary.  I  want  to  thank  Senator  Church  for 
that  cross-examination.  It  seems  to  me  it  answers  some  fundamental 
questions. 

Senator  Green.  Are  there  any  further  questions  ? 

Thank  you  very  much  for  your  explanation  of  the  situation.  You 
have  been  very  helpful. 

Mr.  Sciiwebel.  Thank  you, 

(The  statement  of  the  Juridical  Institutions  Committee  of  the  Cath¬ 
olic  Association  for  International  Peace  referred  to  above  follows :) 

Qathouc  Association  poji  International  Peace, 

Washington,  DXf .,  February  16,  I960. 

Hon.  J.  W.  Fulbrioht, 

Chairman ,  Senate  Foreign  Relation*  Committee , 

Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Fulbrigiit  :  May  I  direct  your  attention  to  the  enclosed  state¬ 
ment  prepared  by  the  Juridical  Institutions  Committee  of  the  Catholic  Associa- 
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tlon  for  International  Peace,  In  support  of  Senate  Resolution  04  for  repeal  of  the 
Goiinully  amendment. 

We  respectfully  request  that  this  statement  bo  Included  In  the  testimony  pre¬ 
sented  to  your  committee  In  tho  current  hearings  on  this  resolution. 

With  every  good  wish,  I  remain 
Biucerely  yours, 

Rt  Rev.  Mbor.  G rouge  G.  Higgins, 

Eacoutivc  Secretary, 

Statement  in  Support  or  Repeal  op  tiib  Connally  Amendment  Reservation  in 

the  pEO^RATION  0?  ADHERENCE  BY  TUB  UNITED  STATES  TO  TIIB  JURISDICTION 

of  the  International  Court  of  JupTioB 

(By  tho  Juridical  Institutions  Committee  of  the  Catholic  Association  for 
International  peace) 

The  Juridical  Institutions  Committee  pf  the  Catholic  Association  for  Interna¬ 
tional  Peace  wishes  to  endorse  Senate  Resolution  94,  which  removes  the  self- 
judging  reservation  from  the  U,S.  adherence  to  the  Statute  of  fhe  International 
Court  of  Justice)  We  do  not  feel  that  it  is  necessary  to  review  at  length  the 
arguments  in  favor  of  repeal,  since  the  Senate  Foreign  Relations  Committee 
has  already  had  the  benefit  of  export  testimony  on  the  technical  details  involved. 
We  would,  however,  like  to  emphasize  several  points  which  we  think  should  he 
considered  seriously  by  the  Congress.  “ 

First,  it  should  he  noted  that  the  hearings  before  the  Senate  foreign  Relations 
Committee  constitute  the  first  real  investigation  into  the  subject  by  tho  Congress 
since  the  Connally  amendment  was  introduced  during  the  floor  debate  on  ad¬ 
hesion  to  the  International  Court  of  Justice  in  1945.  Ifc  nwy  well  be  that  the 
Cqnpally  amendment  was  justified  at  that  time  by  understandable  anxiety  over 
the  possibility  that  the  Senate  might  reject  the  International  Court  of  Justice, 
as  it  had  the  Permanent  International  Court  of  Justice,  unless  a  reservation  of 
this  kind  were  made.  But  It  is  believed  that  our  present  Congress  should  be 
able  to  deal  with  this  matter  on  Its  merits,  without  the  pressures  wiilch  existed 
when  the  fate  of  U.S.  participation  in  the  International  Court  of  Justice  was 
hanging  In  the  balance. 

Secondly,  we  w’ould  like  to  emphasize  that  although  removal  of  the  Connally 
amendment  is  a  much-needed  step  in  the  right  direction,  It  is  in  itself  a  relatively 
modest  step.  It  simply  places  the  United  States  in  the  same  position  as  the 
mnjorlty  of  the  other  states  adhering  to  the  Court.  Now  it  is  well  known  that 
the  Court  has  not  In  fact  proved  to  be  some  kind  of  un  omnipotent  supranational 
tribunal  w'hloli  constantly  seeks  to  interfere  in  domestic  masters.  On  the  con¬ 
trary,  following  the  spirit  and  letter  of  article  2,  section  7  of  the  United  Na¬ 
tions  Charter  and  the  general  concept  of  domestic  jurisdiction  in  international 
law,  the  Court  has  shown  a  marked  conservatism  in  matters  of  jurisdiction.  On 
the  record  its  activities  represent  only  the  beginning  of  a  very  limited  system  of 
international  adjudication.  The  least  that  the  United  States  can  do  is  to 
participate  fully  in  this  system.  Legally,  repeal  of  the  Connally  amendment, 
therefore,  is  pot  a  radical  move — a  fact  unfortunately  blurred  by  excessive 
claims  or  its  extreme  proponents  as  well  as  of  its  opponents.  But  it  is  an 
important  move  politically  and  psychologically.  The  Court  is  in  need  of  the 
confidence  of  the  states  of  the  world  and  most  particularly  of  the  confidence  of 
the  Government  and  people  of  the  United  States.  Without  this  confidence 
there  is  little  hope  of  strengthening  Its  legal  prerogatives. 

Th|s  brings  us  tp  a  point  wiijeh  the  members  of  our  juridical  institutions  com¬ 
mittee  consider  to  be  most  important  The  much-discussed  movement  toward 
the  rule  of  law  In  the  international  community  cannot  succeed  if  it  is  limited  to 
mechanical,  technical  devices  such  as  removal  of  the  Connally  amendment. 
Even  w  ith  the  Connally  amendment,  the  United  Styles  could  utilize  the  Interna¬ 
tional  Court  of  {Justice  tq  a  greater  extent.  And  even  If  the  Connally  amend¬ 
ment  Is  removed,  there  ip  no  guarantee  that  thq  United  States  will  submit  more 
frequently  to  international  adjudication,  any  more  than  the  other  states  which 
have  had  no  such  reservations.  Repeal  of  the  Connally  amendment  will  help,  but 
vyhat  is  needed  Is  a  different  attitude  in  the  Government  and  among  the  people 
of  the  United  Styteg  tyward  the  possibilities  of  International  adjudication. 

'  It  Is  respeotifiilly  suggested  that  the  Congresp,  wiilcq  has  added  to  its  many 
functions  the  role  of  educating  the  public  on  critical  issues,  might  well  con¬ 
sider  wide  distribution  of  studies  on  the  subject  of  international  adjudication 
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similar  to  those  which  it  has  had  prepared  on  other  questions  such  as  defense, 
foreign  aid,  and  the  like.  In  any  event,  the  OAIP  Juridical  Institutions  Commit¬ 
tee,  believes  that  this  question  of  the  Oonnally  amendment  is  only  the  beginning. 
As  with  domestic  institutions- and  laws,  international  law  and  organization  can¬ 
not  provide  mechanical,  self-operating  solutions  to  the  world’s  problems.  Human 
beings  make  institutions  work,  on  all  levels  of  society  from  the  local  to  the  inter¬ 
national,  and  until  the  individual  statesmen  and  citizens  in  this  country  know 
more  about  and  have  more  confidence  in  the  institutions  and  principles  of  our 
international  society,  the  rule  of  law  throughout  the  world  will  remain  rather 
meaningless. 

Senator  Green.  The  next  witness  is  Dean  Clarence  Manion  of 
South  Bend,  Ind.  We  welcome  you,  sir. 

STATEMENT  OF  DEAN  CLARENCE  MANION,  SOUTH  BEND,  IND., 
VICE  CHAIRMAN*  “FOR  AMERICA” 

Mr.  Manion.  Senator  Green,  Senator  Hickenlooper,  and  members 
of  the  committee,  I  am  Clarence  Manion,  apracticing lawyer  of  South 
Bend,  Ind.,  a  member  of  the  St.  Joseph  County,  Indiana  State,  and 
American  Bar  Associations. 

For  25  years  I  was  professor  of  constitutional  law  at  the  University 
of  Notre  Dame,  and  for  11  years  I  was  dean  of  the  Notre  Dame  Col¬ 
lege  of  Law. 

I  am  appearing  here  today  and  submitting  this  statement  on  be¬ 
half  of  “For  America,”  a  national  committee  for  political  action  of 
which  I  am  vice  chairman. 

TELEGRAM  FROM  THE  LADIES  AUXILIARY  OF  THE  VETERANS  OF  FOREIGN 

WARS 

I  received  a  telegram  this  morning  from  Mrs.  Dale  Wimbrow,  the 
legislative  director  of  the  Ladies  Auxiliary  of  the  Veterans  of  Foreign 
Wars.  She  has  asked  me  to  present  to  the  committee  and  read  into 
the  record  this  telegram. 

May  I  have  your  permission  to  do  so  ?  It  is  very  short. 

As  the  duly  authorized  national  legislative  director  and  representative  of 
350,000  members  of  the  VFW  Ladies  Auxiliary,  I  hope  that  you  will  offer  this 
telegram  to  the  Foreign  Relations  Committee  of  the  U.S.  Senate  to  evidence  our 
firm  opposition  to  the  impairment  of  our  national  U.S.  sovereignty  that  would 
result  from  the  adoption  of  Senator  Humphrey  of  Minnesota’s  Resolution  94. 

It  is  signed  by  Mrs.  Dale  Wimbrow,  national  legislative  director, 
Ladies  Auxiliary  of  VFW,  from  Vero  Beach,  Fla.,  dated  yesterday. 

OPPOSITION  TO  SENATE  RESOLUTION  94 

In  my  judgment  and  in  the  judgment  of  the  people  I  represent  here, 
it  would  be  a  grave  mistake  for  the  U.S.  Senate  to  approve  of  the  pend¬ 
ing  Senate  Resolution  94,  and  thus  repeal  and  delete  the  so-called 
Connally  reservation  that  was  added  to  our  acceptance  of  the  com¬ 
pulsory  jurisdiction  of  the  International  Court  of  Justice. 

We  Wieve,  in  other  words,  that  it  is  critically  important  now  for 
the  United  States  to  continue  to  determine  for  itself  what  matters 
are  essentially  within  the  domestic  jurisdiction  of  this  country.  We 
do  not  believe  that  the  International  Court  should  be  permitted  to 
decide  that  question  by  itself. 
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APPROVAL  OF  TESTIMONY  OF  OTHERS 

I  have  read  much  of  the  testimony  that  has  been  presented  to  this 
committee  in  opposition  to  Senate  resolution  94  and  I  subscribe  to 
practically  everything  that  has  been  said  against  the  resolution  by 
these  witnesses. 

This  is  particularly  true  of  the  testimony  given  here  by  Robert  H. 
Kelley  of  Houston,  Tex. ;  by  George  Montgomery,  Jr.,  of  New  York 
Citv;  and  the  statements  submitted  respectively  by  Frank  E.  Holman 
and  Alfred  J.  Schweppe  of  Seattle,  Wash.,  and  the  statement  sub¬ 
mitted  by  Emilio  S.  Iglesias,  representing  the  American  Legion. 

MISREPRESENTATIONS 

Deliberately,  therefore,  I  shall  attempt  to  refrain  from  repeating 
the  factual  statements  and  able  arguments  of  these  distinguished  law¬ 
yers.  I  do  this  to  conserve  the  time  of  this  honorable  committee  and 
to  direct  the  mainstream  of  my  own  brief  testimony  to  the  clarifica¬ 
tion  of  certain  misrepresentations  that  are  expressed  in  or  easily  im¬ 
plied  from  statements  made  here  and  elsewhere  by  those  who  favor 
the  adoption  of  Senate  Resolution  94. 

Senator  Green.  When  you  say  ‘‘here,”  do  you  mean  in  this  rqom  ?  ^ 

Mr.  Manion.  I  mean  before  this  committee,  and  I  would  confine  it 
to  that,  if  you  wish  me  to  do  so. 

The  statements  have  been  repeated  in  the  press,  and  I  am  sure  that 
all  of  the  misconstructions  are  reflected  in  the  testimony. 

These  misrepresentations^  if  you  please,  are  not  deliberate,  and  I 
am  not  attributing  to  any  witness  or  any  person  to  whom  I  refer  either 
directly  or  indirectly  any  attempt  to  deceive  the  committee. 

I  merely  say  that  these  misrepresentations  are  implicit  in  the  testi¬ 
mony,  as  I  shall  attempt  to  show. 

ACTIONS  TAKEN  ON  GENOCIDE  CONVENTION  BY  AMERICAN  BAR  ASSOCIATION 

First  of  all,  the  attitude  of  the  American  Bar  Association  has  effec¬ 
tively,  although  not  deliberately  perhaps,  been  misrepresented  by 
some  of  those  who  favor  the  repeal  of  the  Connally  reservation. 

The  American  Bar  Association  has  taken  no  official  action  on  pend¬ 
ing  Senate  Resolution  No.  94  which  was  introduced  by  Senator 
Humphrey  in  1959. 

I  submit  that,  in  view  of  the  record,  it  is  misrepresentation  to  cite 
the  action  taken  on  this  same  subject  by  the  house  of  delegates  of  the 
American  Bar  Association  in  1947  ris  equivalent  to  the  attitude  of  the 
American  Bar  Association  today. 

Since  1947  the  house  of  delegates  of  the  American  Bar  Association 
has  gone  on  record  at  least  five  times  with  expressions,  and  resolutions 
at  variance  with  its  world  court  resolution  of  1947. 

By  resolution  in  January  1949,  the  house  of  delegates  of  the  Amer¬ 
ican  Bar  Association  urged  the  U.S.  Senate  not  to  ratify  the  pending 
Genocide  Convention  until  a  full  study  of  the  impact  of  that  conven¬ 
tion  upon  the  domestic  jurisdiction  of  American  courts  and  upon  the 
constitutional  rights  of  American  citizens  could  be  made. 

In  September  1949  the  house  of  delegates  officially  resolved  that  the 
Genocide  Convention  should  not  be  ratified  by  the  United  States. 
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The  debate  on  this  resolution  showed  clearly  that  the  September 
1949  resolution  was  a  clear  remonstrance  against  the  possible  invasion 
of  American  rights  and  of  the  domestic  jurisdiction  of  the  United 
States  by  international  bodies  that  were  then  being  spawned  by  the 
new  United  Nations  organization. 

aba’s  views  on  constitutional  amendment  re  treaty-making  power 

In  February  1952  the  house  of  delegates  of  the  American  Bar  Asso¬ 
ciation  proposed  that  the  Constitution  of  the  United  States  be  amended 
in  order  to  protect  private  rights.  States  rights  $  and  the  internal  af¬ 
fairs  of  the  country  from  possible  interference  arid  invasion  by  the 
provisions  of  treaties  between  this  country  and  foreign  nations. 

In  September  of  1952,  the  same  house  of  delegates  extended  its 
resolution  of  February  1952  by  urging  that  the  proposed  constitu¬ 
tional  amendment  include  protection  against  executive  agreements  as 
well  as  treaties. 

This  succession  of  actions  by  the  house  of  delegates  of  the  Amer¬ 
ican  Bar  Association  shows  a  rapid  and  complete  change  of  its  of¬ 
ficial  attitude  from  one  of  faith  and  confidence  in  the  new  interna¬ 
tional  organizations  in  1947  to  a  position  of  official  apprehension 
and  emphatic  distrust  in  1952. 

The  internationalists  were  greatly  disturbed  by  this  series  6f  official 
actions  and  they  made  a  determined  drive  within  the  bar  association 
to  have  the  organization  reverse  itself  in  its  1953  national  convention 
at  Boston. 

To  assist  the  internationalists  in  thte  effort,  Secretary  of  State 
Dulles  addressed  the  1953  Boston  convention  and  stressed  his  opinion 
that  the  constitutional  amendment  then  known  as  the  Bricker  amend¬ 
ment,  which  the  association  had  urged  as  protectiori  against  treaties 
and  executive  agreements,  would  have  a  calamitous  effect  on  the 
conduct  of  our  foreign  relations. 

While  Mr.  Dulles’  speech  was  still  reverberating,  a  resolution  was 
introduced  to  put  the  convention  on  record  upholding  the  contention 
of  the  Secretary  of  State  and  condemning  the  BricSer  Amendment. 
That.  resolution  Was  defeated  by  a  majority  of  nearly  fbur  to  one. 

aba’s  “repeal  by  implication”  of  vote  of  confidence  in 
international  Organizations 

This  recital  of  events  from  the  official  records  of  the  American 
Bar  Association  is  made  here  now  to  show  that  if  there  is  such  a 
thing  as  the  principle  of  “repeal  by  implication”  in  statutory  con¬ 
struction  (ana  every  lawyer  knows  that  there  is  such  a  principle), 
then  the  vote  of  confidence  in  international  organizations  generally 
and  in  the  International  Court  of  Justice  particularly,  which  was 
passed  by  the  American  Bar  Association  in  1947,  has  been  officially, 
emphatically,  and  rbpetitiously  repealed  in  the  intervening  years. 

It  is  true  that  prominent  members  of  the  American  Bar  Association 
arc  now  and  have  always  been  opposed  to  the  Connally  reservation. 
Nevertheless,  for  the  past  12  years,  the  internationalist  counsel  of 
these  lawyers  has  been  consistently  and  officially  rejected  by  the  Amer¬ 
ican  Bar  Association  as  a  whole,  and  it  is  gross  misrepresentation  now 
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to  attribute  the  eccentric  views  6f  these  individuals  to  the  organised 
bar  of  the  United  States. 

As  Mr.  Holman  has  already  pointed  out  to  the  committee,  the  pro¬ 
ponents  of  world  government  are  militantly  on  the  march  again  both 
within  and  without  the  American  Bar  Association,  but  it  would  bo  a 
mistake  for  the  Senate  of  the  United  States  to  conclude  that  these 
internationalists  have  already  convinced  the  American  people  that 
they  should  gamble  with  the  sovereignty  of  the  United  States.  When¬ 
ever  they  have  a  chance  to  vote  on  the  subject,  both  the  lawyers  and 
the  people  of  this  country  have  and  I  dare  say  will  always  vote  over¬ 
whelmingly  to  preserve  our  American  independence  from  foreign 
intervention.  # 

I  might  inject  here,  in  view  of  the  professor’s  testimony  wrho  pre¬ 
ceded  me,  that  the  same  organizations  are  now  on  record  in  favor  of 
Senator  Humphrey’s  resolution,  the  same  organizations  of  the  bar  that 
is,  who  went  on  record  back  in  1950, 1951,  and  1952  against  the  Bricker 
amendment;  for  instance,  the  Bar  of  the  Association  of  the  city  of 
New  York,  which  has  recently  passed  a  resolution  in  favor  of  Senator 
Humphrey’s  resolution.  However,  it  is  to  be  hotfcd  that  the  New  York 
State  Bar.  Association  a  few  days  ago  tabled  a  motion  which  was 
introduced  to  approve  of  Senator  Humphrey’s  resolution*  and  you 
have  in  the  record  here  instances  of  other  bar  associations  recently 
which  have  acted  in  opposition  to  the  passage  of  that  resolution. 

vice  President  nixon’s  views 

Now  so  much  foi*  the  misrepresentation  of  the  attitude  of  the  Amer¬ 
ican  Bar  Association  on  this  matted.  I  come  now  tt>  Something  which 
is  somewhat  more  personal  but  nevertheless  in  my  opinion  important. 

The  debate  over  Senate  Resolution  No.  94  has  likewise  developed 
confusion  and  could,  in  fact,  amount  to  misrepresentation  of  the 
views  of  Vice  President  Nixon  on  the  subject  of  the  Connally 
reservation. 

The  Vice  President’s  attitude  was  repeated  in  the  course  of  testi¬ 
mony  here  this  morning.  •  ^ 

It  is  true  that  in  the  city  of  New  York  last  April  13,  the  Vice 
President  voiced  with  approval  a  prediction  that  the  Eisenhower 
administration  would  soon  make  recommendations  for  a  closer  re¬ 
lationship  between  the  United  States  and  the  International  Court 
of  Justice.  ^  , 

That,  prediction  came  to  life  when  President  Hisenhower  recom¬ 
mended  adoption  of  Senate  Resolution  No.  94  in  his  state  of  the  Union 
message  to  Congress  in  J afiuary  of  this  year. 

However,  in  the  meantime,  Vice  President  Nixon  had  made  another 
speech  this  time  in  Chicago  (October  5,  1959)  ifi  Which  he  said  this: 

There  are  some  who  suggest  that  the  only  answer  (to  use  of  force  or  threats 
of  force  as  a  means  of  settling  differences  between  nations)  is  that  nations  should 
agree  to  submit  all  their  differences  to  some  new,  all-poWerful  world  tribunal. 
However  well  intentioned  such  proposals  my  be,  they  are  completely  unrealistic 
in  the  present  world  context.  As  the  distinguished  Washington  correspondent, 
Arthur  Krock,  said  to  ine  recently,  great  powers  will  submit  details  to  arbitra¬ 
tion,  but  never  their  basic  interests. 
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Then  after  an  interval,  the  Vice  President  continued : 

The  United  States  should  affirmatively  explore  ways  In  which  its  controversies 
with  other  nations  can  be  submitted  to  and  decided  by  the  International  Court 
of  Justice  at  the  Hugue. 

Is  this  a  recommendation  for  the  repeal  of  the  Connally  reserva¬ 
tion  ?  Or  does  the  Vice  President's  agreementwith  Mr; 'Kroch’s  state¬ 
ment,  namely,  that  great  powers  will  never  submit  their  basic  interests 
to  arbitration,  mean  that  we  should  reserve  the  right  to  judge  for 
ourselves  not  merely  domestic  questions  but  all  matters,  domestic  and 
international,  which  involve  our  basic  interests,  such  as,  for  instance, 
our  basio  interest  in  the  Panama  Canal,  which  was  mentioned  a  mo¬ 
ment  ago,  the  Monroe  Doctrine,  our  expensive  military  bases  in  all 
parts  of  the  world,  and  so  forth  ? 

The -general  misunderstanding  of  the  Vice  President’s  position  on 
the  question  of  our  relationship  to  the  World  Court  was  evidenced  by 
another  distinguished  Washington  correspondent  last  Sunday,  Febru¬ 
ary  14  (Chicago  Sun  Times,  Feb.  14),  when  Walter  Lippmann  wrote: 

Th©  Senate  Foreign  Relations  Committee  has  been  bolding  hearings  on  a 
resolution  which,  curiously  and  remarkable  enough,  was  introduced  by  Senator 
Hubert  Humphrey  and  has  the  ardent  support  of  Vice  President  Nixon.  This, 
as  Mr.  K.  might  say,  is  an  instance  where  a  shrimp  has  whistled. 

Is  this  misrepresentation  of  the  Vice  President’s  attitude  on  the 
Connally  reservation? 

In  view  of  his  present  and  prospective  responsibilities  in  the  prem¬ 
ises,  the  confusion  about  Mr.  JN  ixon’s  position  on  this  proposal  should 
be  clarified  by  an  unequivocal  statement  for  the  information  of  the 
country  and  for  the  records  of  the  committee. 

CONNALLY  RESERVATION  NOT  A  SELF- JUDGING  PROVISION 

With  reference  to  the  other  misconception,  repetitiouslv  uttered  hero 
this  morning  in  the  testimony  that  I  was  privileged  to  hear,  an  even 
more  important  misrepresentation  of  the  Connally  reservation  is  the 
frequently  repeated  charge  that  it  is  a  “self -judging”  provision. 

In  tliis  connection,  we- are  solemnly  charged  to  remember  Sir  Ed¬ 
ward  Coke’s  maxim  that  “no  man  should  be  judge  in  his  own  cause,” 
and  told  that  in  the  Connally  reservation  the  United  States  is  reserv¬ 
ing  the  right  to  judge  its  own  case.  This  is  a  grave  misrepresentation 
of  fact. 

The  resolution  of  our  adherence  to  the  compulsory  jurisdiction  of 
the  International  Court  repeats  the  jurisdictional  competence  of  the 
Court  word  for  word,  as  set  forth  in  paragraph  2,  article  36,  of  the 
Statute  of  the  International  Court  of  Justice  with  this  proviso  added : 

That  such  declaration  shall  not  apply  to— 

(a)  disputes,  the  solution  of  which  the  parties  shall  entrust  to  other 
tribunals.  ♦  *  * 

(b) .  disputes  with  regard  to  matters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  United  States. 

That  is  the  language  of  the  resolution  before  the  addition  of  the 
Connally  reservation.  Thus  it  is  the  uncontested  part  of  our  resolu¬ 
tion  of  adherence  that  withholds  from  the  jurisdiction  of  the  Inter¬ 
national  Court  all  disputes  involving  domestic  questions. 
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Please  observe,  too,  that  the  uncontested  part  of  our  resolution  of 
adherence  significantly  excludes  the  following  language  from  article 
36  of  the  Court  Statute : 

(6)  In  the  event  of  a  dispute  as  to  whether  the  Court  has  Jurisdiction,  the 
matter  shall  be  settled  by  the' decision  of ’the' Court 

I  wish  to  emphasize,  please,  that  this  was  deliberately  stricken  from 
our  reservation  of  adherence  prior  to  the  addition  of  the  Connally  res¬ 
ervation  which  is  the  subject  of  Senator  Humphrey’s  proposal.  This 
exclusion  was  deliberately  made  in  and  by  the  Foreign  Relations 
Committee  of  the  Senate  before  Senator  Connally  proposed  his  reser¬ 
vation  which  is  now  the  subject  of  the  Humphrey  resolution.  I  sub¬ 
mit  therefore  that  if  there  is  any  substance  to  the  charge  of  “self 
judgment,”  the  offense  was  not  committed  by  the  Connally  reservation. 

It  was  committed  by  the  Senate  then  when  that  body  deliberately 
knocked  out  the  section  of  the  World  Court  Statute  above  quoted, 
which  spells  out  the  right  of  the  International  Court  to  decide  for 
itself  all  jurisdictional  disputes  of  every  kind  and  character. 

Thus  the  Connally  reservation  was  merely  a  positive  restatement  of 
what  was  already  declared,  namely  that  as  far  as  the  U.S.  Senate  is 
concerned,  the  International  Court  should  not  have  the  right  to  settle 
any  dispute  about  the  Court’s  jurisdiction  in  any  case.  The  Con¬ 
nally  reservation  merely  underscored  that  Senate  declaration  with 
specific  reference  to  matters  essentially  within  the  domestic  jurisdic¬ 
tion  of  this  country.  If  the  advocates  of  the  Humphrey  resolution 
ajre  sincere  in  their  professed  effort  to  purge  the  resolution  of  what 
they  call  its  “self  judging”  characteristics,  then  they  must  do  more 
than  repeal  the  Connally  reservation.  They  must  go  further  and 
move  to  reinstate  the  significantly  deleted  paragraph  s  of  article  36 
of  the  Court  Statute  itself. 


MEANING  OF  “JUDGING  OWN  CASE” 

One  does  not  “judge  his  own  case”  when  he  denies  the  jurisdiction 
of  a  particular  court  to  try  that  case.  . 

In  fact  and  truth,  however,  the  United  States  is  not  attempting  to 
“judge  itself”  or  “decide  its  own  cause”  when  it  withholds  from  this 
International  Court  the  right  to  be  the  final  arbiter  of  its  own  juris¬ 
diction. 

There  is  no  court  in  our  entire  judicial  system  that  has  such  a  sweep¬ 
ing  prerogative.  By  the  Constitution  of  the  United  States,  the1  origi¬ 
nal  jurisdiction  of  our  own  Supreme  Court  is  restricted  to  two  types 
of  cases  and  any  or  all  of  its  appellate  jurisdiction  may  be  withdrawn 
from  it  at  any  time  by  the  Congress.  . 

An  omnicompetent  court  with  self-determined  jurisdiction  over  all 
things  and  everybody  under  all  circumstances  would  be  the  very 
definition  of  tyranny.  In  our  concept  of  law  and  j'ustice  there  is  no 
branch  of  government,  executive,  legislative  or  judicial,  that  has  the 
right  to  define  the  limits  of  its  own  jurisdiction.  There  is  certainly 
no  reason  why  we  should  confer  upon  an  alien  body  powers  that  we 
deny  to  our  own  legal  institutions. 

A  litigant  does  not  “judge  his  own  case”  when  ho  challenges  the 
jurisdictional  right  of  a  particular  court  to  sit  in  judgment  on  a 
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particular  lawsuit  Such  a  plea  to  the  jurisdiction  is  always  in  order 
in  all  stages  and  areas  of  our  jurisprudence*  Coke’s  maxim  is  vio¬ 
lated  only  when  one  is  a  plaintiff  or  a  defendant  and  judge  in  the 
same  lawsuit. 

I  underscore  that  if  you  please,  Mr.  Chairman,  and  gentlemen  of 
the  committee,  because  X  heard  tjie  term  “self -judgment”  used  here 
this  morning  at  least  25  times,  and  the  repetitious  use  of  that  word 
is  entirely  misrepresentptive,  and  should  be  clarified. 

The  Statute  of  the  International  Court  itself  plainly  states  that 
submission  to  its  jurisdiction  may  be  made  conditionally,  uncondi¬ 
tionally  or  not  at  all  (art.  36,  par.  3) . 

Bac}  words  for  good  causes  and  vice  versa. 

The  misrepresentation  of  the  Connally  reservation  as  a  self -judg¬ 
ing  declaration  is  an  effective  application  of  the  tactical  formula 
which  condemns  a  good  cause  with  a  bad  word.  This  formula  also 
works  in  reverse.  That  happens  when  a  bad  cause  is  beautified  with 
the  attribution  of  a  pious  phrase. 

NO  WORLD  LAW 

At  present,  as  Senator  Hickenlooper  has  shown  conclusively,  I 
think,  m  the  interchanges  here  this  morning,  there  is  no  such  thing  as 
world  law. 

This  brings  me  to  the  final  and  most  fundamental  of  all  the  mis¬ 
representations  advanced  by  the  proponents  of  Senate  Resolution  94. 

Secretary  Herter  told  this  committee  in  substance  that  the  Connally 
reservation  is  obstructing  the  attainment  of  a  “working  rule  of  law 
in  the  world,”  which  would  displace  the  “rule  of  force.”  In  his  com¬ 
mendatory  letter  to  Senator  Humphrey  last  November  19,  President 
Eisenhower  likewise  linked  the  repeal  of  the  Connally  reservation 
with  the  President’s  expressed  hope  for  “world  peace  through  world 
law.”  Systematically  for  the  past  2  years  the  melodic  phrase  “world 
peace  through  world  law”  has  been  made  to  resound  throughout  the 
country  as  the  bright  alternative  to  our  selfish  addiction  to  the  Con¬ 
nally  reservation.  There  has  been  righteous  and  repetitious  assur¬ 
ance  that  a  peaceful  and  legally  ordered  world  will  surely  follow 
upon  our  trustful  and  unqualified  submission  to  the  International 
Court  of  Justice.  The  cold  light  of  stark  reality  shows  that  all  such 
promising  prediction  is  sheer  fantasy. 

In  the  presently  deranged  state  of  mankind  there  is  little  prospect 
for  world  peace  and  there  is  no  such  thing  as  world  law.  Under  pres¬ 
ent  conditions,  therefore,  an  unconditional  submission  of  our  disputes 
with  other  governments  to  the  International  Court  of  justice  would 
oply  serve  to  betray  our  own  vital  national  interests  and  give  im¬ 
measurable  aid  and  comfort  to  our  vicious,  ruthless  and  implacable 
Communist  enemies. 

MOpAL  daw 

In  his  testimony  before  this  committee.  Secretary  Herter  quoted  the 
late  Secretary  Dulles  as  follows : 

We  in  the  United  States  have  from  the  very  beginning  of  our  history  insisted 
that  there  is  a  rule  of  law  which  is  above  the  rule  of  man.  Thus  since  its 
inception  our  Nation  has  been  dedicated  to  the  principle  that  man,  in  his 
relationship  with  other  men  should  be  governed  by  moral  or  natural  law. 
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That  is  self-evident  truth.  The  moral,  natural  law  proclaimed  in 
our  Declaration  of  Independence  has  been  codified  in  and  projected 
through  our  American  constitutional  system. 

I  Here  in  America,  therefore,  as  Mr.  Dulles  implied,  government  is 

man’s  agent  for  the  protection  of  God’s  gifts.  Its  unique  federated 
powers  are  limited  to  the  service  of  human  rights  and  its  processes 
and  decrees  are  enforced  with  moral  as  well  as  legal  sanctions.  This 
is  what  Americans  understand  as  “law.” 

On  the  international  plane  such  law  loses  its  legal  enforcing  arm. 
An  international  court  cannot  send  a  sheriff  to  levy  an  execution 
against  the  property  of  a  sovereign  state.  Neither  could  it  order  the 
arrest  of  a  criminal  nation  without  starting  a  war  which  it  is  the  very 
purpose  of  an  international  court  to  avoid. 

Oh  the  international  plane,  since  legal  sanctions  are  impossible, 
moral  sanctions  are  imperative.  Such  moral  sanctions  are  the  only 
hope  for  what  we  call  international  law  because  on  the  international 
level,  law  must  depend  solely  upon  international  morality  for  its 
preservation  and  enforcement. 

In  how  much  of  the  world  today  is  morality  and  the  natural,  moral 
law  recognized  as  the  motivation  of  governmental  action?  One-third 
of  the  earth’s  surface  and  much  more  of  the  world’s  population  is  now 
*  ruthlessly  tyrannized  by  a  self-appointed  materialistic  hierarchy  of 

i  professional  atheists  who  deny  the  existence  of  morality  and  worship 

i  the  iron  rule  of  force,  deceit  and  conspiracy. 

This  cult  of  cruel  conscienceless  coercion  continuously  threatens 
1  violence  against  all  mankind.  It  is  from  this  entrenched  conspiracy 

that  shooting  war  may  be  expected  to  proceed  at  any  moment  that 
is  propitious  for  its  purpose  and  it  is  Decause  of  this  materialistic 
plunderbund  that  the  whole  world  trembles  fearfully  on  the  brink 
of  nuclear  destruction.  This  is  the  frightening  war  potential  from 
which  the  “world  peace  through  world  law”  advocates  now  derive 
their  popular  emotional  appeal. 

GIVING  THE  INTERNATIONAL  COURT  JURISDICTION  OVER  ALL 
AMERICAN  AFFAIRS 

We  are  asked  to  give  the  International  Court  unreserved  jurisdic¬ 
tion  over  all  of  our  American  affairs  because  of  the  good  influential 
example  that  this  surrender  will  provide  for  the  case  of  world  peace. 
Although  the  Communist  plunderbund  has  refused  to  submit  itself  to 
any  part  of  the  jurisdiction  of  the  International  Court,  where  they  are 
now  ready  and  eager  to  sit  in  judgment  upon  the  right  of  the  United 
States  to  retain  its  naval  base  at  Guantanamo,  Cuba,  to  keep  the 
American  flag  flying  in  the  Panama  Canal  Zone  and  to  protect  its 
expensive  ring  of  military  bases  in  half  a  hundred  countries  of  the 
world.  Prima  facie  at  least,  these  are  international  questions  subject 
now,  then,  without  the  repeal  of  the  Connally  reservation  to  the  judg¬ 
ment  of  the  International  Court  where  we  have  one  judge  and  the 
Communists  have  two  judges.  The  Humphrey  resolution  would  add 
to  these  present  exposures  also  such  subjects  as  immigration,  tariffs, 
and  the  immunity  of  Soviet  spies  now  inside  of  our  country. 
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SENATE  RESOLUTION  94  CALLS  FOR  SURRENDER  OF  U.S.  SOVEREIGNTY 

The  issue  is  self-preservation.  Senate  Resolution  94  is  more  than  a 

{iroposal  *for  the  elimination  of  a  reservation  in  a  treaty.  Senate  Reso- 
ution  94  calls,  in  effect,  for  the  surrender  of  our  sovereignty.  There 
is  no  law  to  govern  the  decisions  of  the  International  Court  of  Justice 
with  respect  to  the  scope,of  its  own  jurisdiction  or  anything  else. 

When  and  if  Senate  Resolution  94  is  passed,  any  country  on  earth 
can  hail  us  before  the  bar  of  this  tribunal  for  any  reason  whatsoever 
and  we  will  be  powerless  to  resist  the  Court’s  assumption  of  jurisdic¬ 
tion  in  such  a  case.  In  the  presently  precarious  state  of  our  national 
security,  now  is  certainly  not  the  time  to  expand  the  right  of  our 
deadly  enemies  to  penetrate  our  vital  defenses  under  color  of  law. 

Let  us  face  it:  Neither  peace  nor  law  is  possible  for  a  world  that  is 
locked  in  a  deatli  struggle  between  freedom  and  communism.  We 
can  think  about  “world  peace  through  world  law”  only  after  the  dia¬ 
bolical  menace  of  the  Communist  conspiracy  has  been  swept  from  the 
face  of  the  earth.  In  the  meantime,  we  will  have  all  that  we  can  do 
to  preserve  this  country  and  its  freedom-protecting  constitutional  sys¬ 
tem  from  complete  destruction.  This  is  no  time  tolet  down  our  guard. 
Senate  Resolution  94  should  be  defeated. 

COMMITTEE  PROCEDURE 

Senator  Green.  Do  any  of  my  colleagues  have  any  questions? 

I  have  to  leave  because  I  have  another  engagement. 

Will  you  take  my  place,  Senator  Hickenlooper  ? 

Senator  Hickenlooper.  I  have  a  few  questions. 

Senator  Green.  Will  you  take  my  place  ? 

Senator  Hickenlooper.  It  will  be  difficult,'  Senator,  to  take  your 
place,  but  I  will  attempt  to  fill  in  for  you. 

Senator  Green.  I  wish  to  make  the  announcement  that  the  com¬ 
mittee  will  have  to  adjourn  either  now  or  in  a  few  minutes,  and  we  will 
reconvene  here  at  3  p.m.  this  afternoon. 

Senator  Hickenlooper.  If  Dean  Manion  is  willing  to  stay,  I  am 
willing  to  stay  for  10  or  15  minutes  here  until  1  o’clock  in  order  to  fin¬ 
ish  with  him,  unless  them’s  something  the  chairman  wanted  to  ask 
him  on  the  matter. 

I  would  just  as  soon  stay  and  interrogate  him  at  the  present  time. 
Senator  Green.  I  wish  you  would,  ir  you  prefer  to  stay  a  little 
longer.  We  will  come  back  at  3  in  any  event. 

Senator  Hickenlooper.  I  would  prefer  to  interrogate  him  right 
now. 

DEFINING  THE  INTERNATIONAL  COURT’S  JURISDICTION 

Thank  you.  Dean  Manion,  for  a  very  forceful  and  clear  outline  of 
your  views  oi  the  general  attitude  which  you  express  and  represent  on 
this  subject. 

I  have  a  few  questions  that  bother  me  about  this  resolution.  In  the 
first  place,  we  have  built  in  this  country  a  system  of  law,  based  now 
perhaps  in  the  main  on  statute,  but  in  any  event  based  upon,  let’s  say, 
Anglo-Saxon  jurisprudence,  which  went  back  into  the  dark  days  of 
history,  and  which  is  based  upon  human  and  moral  experience. 
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We  think  we  understand  that  system  fairly  well  here,  and  I  believe 
it  is  safe  to  say  that  we  are  satisfied  that  it  is  the  best  system  of  rules 
of  human  conduct,  which  we  call  law,  that  is  in  existence  in  the  world 
today.  That  might  be  disputed  by  some  other  countries,  but  I  think 
we  believe  that  universally. 

Now  we  understand  court  systems  here  and  we  understand  what 
our  courts  are.  In  the  main  they  are  interpretive  bodies.  They  inter¬ 
pret  either  the  statutes  that  have  been  passed  by  our  legislatures  in 
the  various  States  or  in  the  Congress,  or  in  the  absence  of  such  specific 
statutes,  for  answers  they  can  go  back  into  the  body  of  common  law 
which  is  fairly  well  established.  But  in  connection  with  this  World 
Court,  I  fail  to  see  where  there  is  any  clear  defined  set  of  rules  which 
sets  out  clearly  what  the  jurisdiction  and  what  the  limitations  and 
the  specific  powers  of  this  Court  may  be.  s 

Is  there  any  such  body  of  law  that  you  know  of  that  could  regulate 
or  clearly  define  the  area  in  which  this  Court  would  operate? 

Mr.  Maniok.  None.  I  find  no  such  body  of  law.  There  isn’t  any 
such  body  of  law.  In  your  interrogations  this  morning  treaties  were 
advanced  as  a  substitute  for  this  body  of  law,  and  it  was  suggested  that 
in  construing  the  treaties,  the  Court  would  he  guided  by  law. 

But  it  was  later  pointed  out  in  the  interchanges  with  Senator 
Church,  that  a  treaty  is  a  contract,  and  if  we  have  a  dispute  with  the 
other  contracting  party,  there  is  a  question  as  to  whether  the  con¬ 
tract  should  be  construed  this  way  or  that  way. 

Now  that  is  an  ordinary  contractual  lawsuit  which  we  would  have 
on  the  domestic  level,  but  in  construing  that  contract  on  the  domestic 
level,  the  Court  has  a  body  of  contract  law  which  it  applies  to  the 
construction  of  the  contract  and  on  the  international  level  there  is  no 
body  of  contract  law  which  would  guide  the  Court. 

You  simply  have  a  plenipotentiary  board  of  arbitration,  and  a 
board  of  arbitration  is  not,  as  we  all  know,  a  law  body  at  all.  It  is 
a  body  which  reflects  the  political  personal  opinions  of  the  members. 

Senator  Hickenlooper.  So  far  as  a  contract  is  concerned  under  our 
concept  of  law,  we  have  limitations  on  contracts.  You  and  I  can’t 
make  just  any  kind  of  a  contract  that  we  want  to. 

Mr.  Manion.  Indeed  not. 

Senator  Hickenlooper.  We  have  to  make  contracts  that  are  within 
the  specific  limitations  of  statute  or  of  certain  common  law  provisions 
that  have  grown  up  over  the  years  and  are  eventually  reflected  in  the 
ordinances  or  statutes. 

Mr.  Manion.  Yes.  A  contract  cannot  be  made  against  public 
policy  for  instance. 

Senator  Hickenlooper.  And  we  can’t  make  a  contract  for  an  illegal 
purpose.  We  can  make  it  in  writing  but  the  contract  is  not  now 
enforceable.  Now  where  in  the  international  field  is  there  any  rule 
of  prohibition  or  permission  that  guides  the  making  of  a  treaty  ?  As 
I  attempted  to  suggest  a  while  ago,  isn’t  a  treaty  a  matter  of  political 
expediency  of  the  moment  without  any  rules  or  guides  except  as  the 
parties  happen  to  agree  to  on  a  certain  suly  ect  ? 

Mr.  Manion.  Yes,  that  is  quite  true.  I  think  it  was  Lenin  who  said 
that  in  the  communistic  technique  a  treaty  is  like  a  piecrust.  It  is 
made  to  be  broken.  And  I  think  that  Senator  Dodd,  when  he  was  a 

61053 — 60 - 15 


7r4«-'  £^£«*****' 


>V  ? 


220 


INTERNATIONAL  COURT  OF  JUSTICE 


Member  of  the  House  of  Representatives,  accumulated  and  put  into 
the  record  a  catalogue  of  more  than  half  a  hundred  so-called  treaties 
that  the  Communists  had  drawn  up  with  this  country,  all  of  which 
they  had  broken  when,  as,  and  if  the  time  arrived  to  break  them. 

Senator  Hickenloofer.  That’s  right.  And  I  think  the  Kaiser  said 
a  treaty  was  a  scrap  of  paper. 

Therefore,  we  find  great  divergence,  and  I  think  we  could  show 
many  examples  over  the  world  in  which  there  is  no  basis,  no  founda¬ 
tion,  upon  which  a  treaty  is  built  except  the  foundation  of  expediency 
or  political  desirability  at  the  particular  moment,  and  that  treaty  will 
exist  so  long  as  it  is  mutually  desirable  to  the  parties  who  have  entered 
into  it. 

MAKING  THE  INTERNATIONAL  COURT  SELF-JUDGING 

We  have  used  the  term  “self-judging”  so  far  as  the  Connally  reso¬ 
lution  is  concerned.  We  say  it  is  self-judging.  Is  there  anything 
that  can  even  compare  with  the  opportunity  for  self-judgment  that 
the  repeal  of  the  Connally  amendment  would  lodge  in  the  Interna¬ 
tional  Court?  Wouldn’t  they  become  utterly  and  completely  self- 
judging? 

Mr.  Manion.  Entirely  without  any  limitations  whatsoever.  We 
would  have  no  appeal  except  as  was  pointed  out  here  this  morning. 
Let  us  take  the  matter  of  immigration. 

If  somebody  or  some  country  on  behalf  of  somebody  goes  and  brings 
out  an  action  in  the  International  Court  of  Justice  alleging  that  their 
nationals  are  being  wrongfully  excluded  from  the  United  States  by 
the  quota  system,  and  they  thought  that  it  was  an  affront  to  them  as  a 
nation  to  be  subject  matter  of  a  discriminatory  quota,  now  the  court 
decides  that  that  is  not  a  domestic  question,  that  is  an  international 
question  which  it  will  properly  consider. 

We  can  scream  our  heads  off  that  it  is  domestic  but  we  have  fore- 

fone  the  right  to  so  decide,  and  then  we  can  only  go  to  the  enforcing 
ody  which  is  the  Security  Council  of  the  United  Nations  with  the 
veto,  which  we  have  always  refrained  from  using. 

Senator  Hickenloofer.  We  can,  I  presume,  argue  various  examples 
in  the  past.  But  even  in  our  own  country  just  one  example  which 
goes  undisputed  on  the  part  of  some  people  occurs  to  me.  Years  ago 
when  I  was  young  it  seems  to  me  we  used  to  get  a  piece  of  green  paper 
which  said  one  could  go  to  the  Treasury  and  get  so  many  ounces  of 
gold  for  that  piece  of  paper.  That  was  a  contract,  everybody  thought, 
between  the  Government  and  the  fellow  who  held  the  gold  certificate. 
But  under  certain  conditions  gold  was  declared  to  be  a  had  commodity 
to  possess,  and  I  think  the  Supreme  Court  itself  reasoned  around  to 
the  point  where  they  said  that  a  contract  is  not  a  contract. 

Now  even  under  the  orderly  system  of  our  law,  which  we  think  we 
understand,  many  things  of  that  kind  can  occur.  So  it  seems  to  me 
that  we  are  straining  our  credulity  a  great  deal  when  we  would  entrust, 
without  restraints,  decisions  to  an  international  court  of  15  people, 
most  of  whom  have  not  been  subjected  to  a  background  of  training 
in  what  we  believe  to  be  legal  morality,  according  to  our  standards, 
or  who  have  been  trained  in  a  different  standard  which  they  have  be¬ 
lieved  to  be  legal  morality  but  which  lies  squarely  in  conflict  with  ours. 
Now  I  fail  to  see  where  there  is  any  restraint  on  this  court. 
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Mr.  Manion.  No  ;  there  isn’t  any,  and  if  I  might  venture  this  ob¬ 
servation,  which  springs  out  of  the  discussion  this  morning  on  all 
sides:  The  attempt  to  start  world  government  through  an  interna¬ 
tional  court  is  putting  the  cart  before  the  horse. 

If  you  look  at  the  Constitution  of  the  United  States,  the  first  body  of 
government  that  is  created  is  legislature,  and  the  second  body  is  the 
executive,  and  the  last  body  in  logical  and  legal  order  is  the  court. 

The  court  has  business  to  do  because  of  legislation  and  because  of 
executive  action  and  because  of  the  Constitution  which  it  is  called 
upon  to  construe. 

Now  here  what  we  are  really  doing  is  starting  the  processes  of  world 
government  beginning  with  the  Court,  without  status  to  construe, 
without  executive  orders  to  enforce,  and  without  a  constitution  oi 

government  all  of  which  should  provide  the  backdrop  for  any  judicial 
ody.  All  that  is  missing. 

Senator  Hickenlooper.  We  are  putting  up  the  roof  without  any 
supporting  structure  under  it? 

Mr.  Manion.  That  is  precisely  true. 

COMMUNIST  ATTITUDE  TOWARD  THE  INTERNATIONAL  COURT 

Senator  Hickenlooper.  I  brought  up  a  moment  ago  the  question 
about  the  two  powerful  entities  in  the  world,  the  entity  represented 
by  the  United  States  and  its  allies,  which  we  call  the  free  world  on 
the  one  hand,  and  the  Russian  complex  on  the  other,  the  Russian  bloc 
and  its  influence.  As  you  pointed  out  in  your  statement,  the  Russians 
have  completely  ignored  the  question  of  the  World  Court  because 
they  have  nothing  to  do  with  it. 

Nevertheless  they  have  two  judges.  They  have  two  Communist- 
controlled  judges  on  the  Court.  How  effective  could  a  court  of  this 
kind  be  in  helping  with  the  establishment  of  world  peace  when  one 
of  the  two  powerful  factions  in  the  world,  that  is,  the  Russian  com¬ 
plex,  is  not  a  party  to  it  and  will  have  nothing  to  do  with  it? 

What  contribution  toward  world  peace  can  that  make  ? 

Mr.  Manion.  You  see  the  world  peace  is  disturbed  now,  as  you 
implied,  precisely  because  of  the  Communist  menace.  Yet  this 
medium  is  not  available  to  settle  that  controversy.  We  have  been 
told  here  that  a  person  should  not  be  a  judge  in  his  own  case.  But 
the  Communists  are  proceeding  to  be  judge  in  somebody  else’s  case. 
They  have  got  two  judges  on  the  Court  and  they  expect  to  have  no 
causes  of  action  in  front  of  the  Court  and  will  not  submit  to  its 
jurisdiction.  This  movement  does  not  reach  the  real  threat  to  world 
peace,  which  is  the  Communist  conspiratorial  threat,  and  anything 
short  of  that  won’t  contribute  to  world  peace  in  my  judgment. 

Senator  Hickenlooper.  In  other  words,  you  feel  that  before  any 
such  court  or  institution  of  that  kind  could  finally  have  any  chance  for 
success,  first,  there  would  have  to  be  substantial  universal  agreement 
so  far  as  the  power  in  the  world  is  concerned  that  the  Court  is  essen¬ 
tial  and  that  its  jurisdiction  should  be  submitted  to,  and  secondly, 
that  these  agreements  and  the  structure  of  world  association  should 
be  sufficiently  constructed  so  that  the  Court  could  act  only  as  an  in¬ 
terpreter  of  those  agreements  if  they  are  realistic  and  if  they  are 
conceded  by  all  the  parties. 
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Maybe  I  have  confused  that  statement  a  little  bit. 

Mr.  Manion.  No,  you  are  right,  and  as  Secretary  Dulles  pointed 
out  many  times  in  his  speeches  and  writings,  the  only  sanction  for 
international  law  is  morality,  the  natural  moral  law,  and  it  lay  in  the 
hope  that  nations  would  subscribe  to  that. 

As  long  as  there  was  a  possibility  that  this  common  denominator  of 
morality  would  prevail  in  the  world,  then  there  was  hope  that  a  court 
or  other  international  body  acting  upon  that  moral  conviction  would 
function. 

But  hero  we  have  now  an  organization  in  the  world  which  is  as 
powerful — some  people  say  even  more  powerful — than  we  are  physi¬ 
cally,  which  proceeds  upon  the  basis  of  amorality  which  is  diametri¬ 
cally  at  war  with  the  very  thing  Secretary  Dulles  said  is  a  condition 
precedent  to  international  justice. 

It  is  unrealistic  to  talk  about  a  court  functioning  under  circum¬ 
stances  where  we  have  this  powerful  body,  this  conspiratorial  appara¬ 
tus  which  is  at  war  with  the  very  concept  of  justice  and  morality. 

CURBING  JUDICIAL  OR  OTHER  EXCESSES 

Senator  HiCKENLOorER.  It  seems  to  me  that  in  the  history  of  the 
world  legislative  bodies  that  have  acquired  authority  have  in  the  main 
sprung  up,  been  created,  and  have  seized  their  authority  as  a  result 
of  either  judicial  excesses  or  the  excesses  of  sovereigns  who  may  go 
through  the  form  of  having  somebody  to  administer  the  King’s  jus¬ 
tice  and  also  call  him  a  judge.  And  those  excesses  which  are  arbitrary 
and  whimsical  and  uncontrolled  have  been  the  very  things  in  the  past 
that  have  caused  people  to  rise  up  and  say,  “We  will  set  up  our  own 
legislative  bodies  to  write  the  rules  and  then  we  will,  as  a  matter  of 
convenience,  establish  courts  to  interpret  them.” 

Mr.  Manion.  Yes,  that  was  the  basis  of  it - 

Senator  Hickenlooper.  I  think  that  is  something  along  the  line  of 
what  you  said.  We  were  talking  about  not  having  any  structure 
before  we  put  the  roof  up. 

Mr.  Manion.  That  is  precisely  true. 

That  was  the  history  of  the  British  Revolution  and  it  was  the 
genesis  of  the  1689  bill  of  rights. 

Senator  Hickenlooper.  I  think  it  has  been  characteristic  of  a  great 
many  countries. 

Mr.  Manion.  Yes,  indeed. 

Senator  Hickenlooper.  Where  excess,  whether  strictly  judicial  or 
whether  the  courts  were  only  acting  as  the  tools  of  the  sovereign  who 
might  claim  absolutism,  got  to  the  point  where  the  people  could  not 
stand  such  whimsy  or  such  caprice  on  the  part  of  the  sovereign  or  his 
so-called  courts,  then  they  had  to  take  the  power  away  from  them. 
They  had  to  circumscribe  them.  They  had  to  set  up  their  own  legisla¬ 
tive  bodies  in  the  protection  of  what  they  believed  to  be  the  moral 
law,  basically  in  those  cases  the  moral  law  itself. 

I  don’t  know  that  I  have  anything  else  to  say  at  the  moment. 

Do  you  have  any  questions,  Senator  Williams  ? 

Senator  Williams.  No  questions. 

Senator  Hickenlooper.  I  want  to  thank  you  very  much.  I’m  sorry 
to  hold  you  here,  but  I  thought  it  would  be  better  to  question  you  now 
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so  you  would  not  have  to  come  back  to  go  on  with  your  testimony  at 
3  o’clock  this  afternoon. 

Mr.  Manion.  Thank  you,  Senator.  I  appreciate  that.  I  preferred 
to  stay. 

Senator  Hickeni.ooper.  We  will  adjourn  until  3  o’clock  this  aftei> 
noon  according  to  the  statement  of  the  chairman,  at  which  time  the 
testimony  will  continue. 

(Whereupon,  at  1 : 15  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  3  p.m.  of  the  same  day. 

AFTERNOON  SES8ION 

(Present :  Senators  Green  (presiding)  and  Carlsom) 

Senator  Green.  This  meeting  will  reconvene.  We  have  a  good 
many  witnesses,  so  I  want  to  impress  upon  those  who  testif v  that  the 
rule  that  we  established  at  the  beginning  of  this  morning  of  not  more 
than  10  minutes  each  will  apply,  that  is,  for  the  presentation.  If  there 
are  questions,  of  course,  the  testimony  will  be  prolonged.  This  morn¬ 
ing  we  ran  well  over  that  figure  and  there  are  a  number  of  witnesses 
to  be  heard  from  and  I  think  it  only  fair  that  we  should  inform  the 
witnesses  that  they  are  limited  to  10  minutes. 

Senator  Carlson.  Mr.  Chairman,  you  wouldn’t  object  if  the  mem¬ 
bers  used  more  than  10  minutes  for  questioning? 

Senator  Green.  No;  I  am  not  suggesting  anything  of  the  kind. 
You  may  ask  as  many  questions  as  you  wish. 

The  next  witness  scheduled  was  Mr.  David  Ginsberg,  board  mem¬ 
ber,  Americans  for  Democratic  Action.  I  understand  that  Mr.  Gins¬ 
berg,  who  was  here  this  morning,  did  not  find  it  possible  to  return 
this  afternoon.  His  statement  will,  therefore,  be  inserted  in  the  record 
at  this  point. 

(The  statement  is  as  follows :) 

Statement  of  David  Ginsberg,  Board  Member,  Americans  for  Democratic 

Action 

Mr.  Chairman  and  members  of  the  committee,  my  name^is  David  Ginsberg 
and  I  am  an  attorney  engaged  in  the  practice  of  law  in  Washington,  D.C.  I  am 
privileged  to  appear  in  support  of  Senate  Resolution  94  both  as  an  individual 
and  as  a  board  member  of  Americans  for  Democrtaic  Action. 

When  the  United  States  filed  its  declaration  of  adherence  to  the  Statute 
of  the  International  Court  of  Justice  in  1946,  it  did  so  with  a  reservation  that 
our  declaration  did  not  apply  to  “disputes  with  regard  to  matters  which  are 
essentially  within  the  domestic  jurisdiction  of  the  United  States  of  America  as 
determined  by  the  United  States  of  America.”  Senate  Resolution  94,  introduced 
by  Senator  Humphrey,  would  delete  the  words  “as  determined  by  the  United 
States  of  America”,  but  leave  the  domestic  jurisdiction  exclusion  otherwise  un¬ 
touched.  The  underlying  justification  for  Senate  Resolution  94  is  that  no  liti¬ 
gant — citizen  or  nation — should  be  the  judge  in  his  own  case. 

It  would  be  hard  to  find  individual  or  organizational  witnesses  who  would 
lend  added  dignity  or  strength  to  the  list  of  persons  and  groups  already  com¬ 
mitted  to  the  resolution.  Senate  Resolution  94  has  been  strongly  endorsed  by 
President  Eisenhower,  Vice  President  Nixon,  Secretary  Herter,  Attorney  Gen¬ 
eral  Rogers,  “and  ihe  administration  as  a  whole.”  The  organized  bar  of  the 
United  States,  speaking  through  the  American  Bar  Association,  and  the  Ameri¬ 
can  Society  of  International  Law,  have  long  favored  the  repeal  of  what  is  called 
the  “self-judging  reserve  clause.”  And  with  materials  contained  in  a  recent 
article  in  the  American  Journal  of  International  Law  by  its  editor  in  chief, 
Professor  Briggs  of  Cornell  University  (“United  States  and  the  International 
Court  of  Justice:  A  Reexamination,”  April  1959)  and  a  section  report  of  the 


r£»'--rir 


ff  ia  i  rnnv 


224 


INTERNATIONAL  COURT  OF  JUSTICE 


American  Bar  Association  (“Self- Judging  Aspect  of  the  United  States*  Domes¬ 
tic  Jurisdiction  Reservation  With  Respect  to  the  International  Court  of  Justice,** 
August  1959)  such  scholarly  background  data  as  the  committee  may  need  to 
analyze  the  problem  is  already  in  the  committee  files. 

The  Issue  before  the  committee  is  not  whether  the  United  States  should  permit 
questions  of  domestic  jurisdiction  to  be  decided  by  the  International  Court; 
the  Statute  of  the  Court  and  the  U.N.  Charter  both  forbid  this,  and  the  proposed 
change  in  the  formula  of  our  adherence  cannot  alter  that  constitutional  frame¬ 
work.  The  issue  is  whether  we  are  prepared  to  permit  the  Court  itself  to 
determine  whether  particular  disputes  submitted  to  it  are  international  in 
scope.  The  Statute  of  the  Court  already  provides:  “In  the  event  of  a  dispute 
as  to  whether  the  Court  has  jurisdiction,  the  matter  shall  be  settled  by  the 
decision  of  the  Court.**  Under  our  1940  declaration  of  adherence,  however,  we 
Insisted  on  reserving  for  self-determination  questions  which  the  Statute  declares 
should  be  decided  by  the  Court. 

Repeal  of  the  self-judging  reservation  would  not  then  give  the  Court  power 
to  intervene  in  domestic  matters.  It  would  simply  affirm  the  Court’s  existing 
authority  to  determine  whether  a  matter  is  within  its  jurisdiction. 

The  practice  of  the  Court  over  the  years  has  been  both  judicial  and  judicious. 
The  history  of  the  Court  and  its  predecessor,  the  Permanent  Court  of  Inter¬ 
national  Justice,  makes  clear  the  sensitive  regard  of  the  Court  for  all  matters 
of  jurisdiction.  It  has  never  sought  to  aggrandize  power.  There  exists  no  case 
in  which  the  Court  has  taken  jurisdiction  over  a  domestic  issue.  Fears  aroused 
by  frequent  references  to  questions  of  immigration,  trade  and  tariff  barriers, 
and  the  Panama  Canal  are  baseless ;  in  the  present  state  of  international  law, 
questions  in  these  areas  could  reach  the  Court,  if  at  all,  only  if  the  United  States 
assumed  explicit  new  international  legal  obligations  with  reference  to  them. 

Our  need  for  the  processes  of  the  Court  is  greater  than  that  of  other  nations. 
Yet  we  who  have  have  most  to  gain  by  providing  a  more  certain  means  for  the 
judicial  resolution  of  international  disputes  continue  to  deny  the  Court  its  proper 
place  in  international  affairs.  Our  commitment  to  the  rule  of  law,  our  profound 
concern  with  the  extension  of  the  rule  of  law,  our  democratic  heritage,  our 
leadership  of  the  free  world,  our  enormous  private  and  public  investments 
abrond,  our  military  bases  abroad,  all  proclaim  that  self-interest,  if  no  larger 
interest,  demands  that  we  take  steps  to  make  of  the  International  Court  a  more 
useful  judicial  body. 

Continued  adherence  to  the  self-judging  reservation  disables  the  United  States 
from  using  the  Court  in  procedures  to  establish  its  rights  against  other  nations. 
It  is  true  that  only  5  other  nations  of  the  39  which  have  accepted  the  Court’s 
jurisdiction  have  attached  similar  reservations;  it  is  also  true  that  the  United 
Kingdom,  France,  and  India  have  withdrawn  their  earlier  reservations.  But 
the  rule  of  reciprocity  gives  the  self-judging  reservation  a  crippling  effect  because 
any  nation  we  may  seek  to  bring  before  the  Court  can  invoke  against  us  our 
own  domestic  jurisdiction  reservation  and  thus  prevent  the  Court  from  deciding 
the  case. 

No  Communist  nation  has  accepted  the  compulsory  jurisdiction  of  the  Court. 
Our  efforts  to  settle  aerial  incidents,  violations  of  human  rights  under  World 
War  IT  peace  treaties,  and  other  disputes,  peacably,  through  the  Court,  have 
thus  been  thwarted  by  the  Soviet  Union  and  its  satellite  nations.  Only  by 
accepting  the  Court’s  jurisdiction — not  by  insisting  on  determining  it  ourselves — 
can  we  hope  to  provide  an  example  for  the  world  community  and  lend  and 
persuade  other  nations,  perhaps  in  the  long  run  even  some  or  all  of  the  Com¬ 
munist  nations,  to  join  in  the  resolution  by  the  Court  of  international  legal 
disputes.  The  fundamental  evil  of  the  self-judging  reservation  is  that  it  leaves 
the  United  States  open  to  the  charge  that  it  is  giving  lipservice  only  to  inter¬ 
national  judicial  processes. 

Fears  of  arbitrary  action  by  foreign  judges  will  not  withstand  even  a  pre¬ 
liminary  examination.  Candidates  for  the  Court  are  nominated  by  the  national 
groups  on  the  Permanent  Court  of  Arbitration,  and  elected  by  an  absolute 
majority  in  the  General  Assembly  and  the  Security  Council.  Both  the  nomina¬ 
tors  and  the  judges  elected  (men  like  Lauternaeht,  Ilackworth,  and  Alvarez) 
have  been  scholarly  and  responsible  jurists.  They  are  not  the  product  of  power 
politics ;  they  have  spoken  and  speak  for  a  consensus  of  informed  world  opinion. 

This  committee  knows  that  the  bench  of  the  Court  includes  a  judge  from  the 
United  States.  In  the  unlikely  event  that  the  United  States  is  one  day  not 
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represented  by  a  permanent  member  on  the  Court,  the  Statute  of  the  Court 
expressly  provides  that  ad  hoe  judges  may  be  chosen  by  one  party  whenever 
the  national  of  another  is  on  the  Court,  or  by  both  parties  if  neither  has  a 
national  on  the  Court  (art.  31).  They  are  appointed  by  the  parties,  and 
are  directed  to  take  part  in  the  decision  on  terms  of  complete  equality  with 
their  colleagues.  A  secret  conspiracy  against  a  litigant  is  not  only  absurd  to 
contemplate  but  a  practical  impossibility. 

Finally,  Senate  Resolution  94  expressly  provides  that  the  declaration  may  be 
terminated  on  0  months  notice.  It  is  thus  frivolous  to  suggest  that  the  United 
States  can  by  adherence  to  the  Court  under  Senate  Resolution  94  be  subjected 
to  policies  and  laws  on  matters  of  domestic  concern  contrary  to  our  own  laws 
and  practices. 

The  merits  of  the  question  are  indeed  so  clear  that  this  committee  itself  re* 
jected  the  self-judging  reservation  14  years  ago  and  reported  the  declaration 
of  adherence  for  favorable  Senate  action  without  any  self-judging  reservation. 

The  arguments  against  Senate  Resolution  94  would  undermine  the  foundations 
of  the  International  Court  itself.  The  appeal  is  to  unfounded  and  irrational 
fears ;  the  source  is  a  renascent  isolation.  In  the  vanguard  of  attack  are  forces 
which  have  plagued  every  President  from  Wilson  through  Eisenhower  in  their 
efforts  to  secure  adherence  to  the  Court  and  the  extension  of  the  rule  of  inter¬ 
national  law.  They  cry  out  against  what  they  call  the  threat  of  foreign  usurpa¬ 
tion  of  our  law  but  they  exhibit  no  more  respect  for  our  own  Supreme  Court  and 
for  the  rule  of  law  within  our  own  Nation. 

The  availability  of  a  forum  for  the  judicial  settlement  of  legal  disputes  between 
nations  is  not  a  panacea  for  our  international  problems.  The  International 
Court  may  be  able  to  solve  certain  international  legal  disputes  which  are  in  their 
nature  justiciable;  that  Court  cannot  make  international  policy  or  resolve 
political  or  economic  disputes.  After  Senate  Resolution  94  is  adopted,  as  I 
hope  it  will  be  adopted,  the  problem  of  Berlin  and  the  problem  of  Germany  will 
still  be  with  us;  the  issues  of  disarmament  and  inspection  will  still  persist;  the 
difficulty  of  assisting  underdeveloped  countries  in  their  entry  into  the  20th 
century  will  still  confront  us,  and  the  contest  with  the  Soviet  Union  for  primacy 
in  men’s  minds  will  continue  unabated.  Moreover,  most  disputes  between  states 
will  continue  to  be  dealt  with  by  negotiation,  conciliation,  arbitration,  good 
offices,  and  similar  means.  What  then  will  have  been  accomplished?  Only 
this:  we  shall  have  given  our  own  people  and  the  world  community  one  more 
instrument,  the  proud  and  ancient  instrument  of  an  independent  judiciary,  for 
the  solution  of  certain  types  of  international  legal  disputes.  And  this,  in  the 
present  stage  of  world  affairs,  will  be  a  major  accomplishment. 

Senator  Green.  The  first  witness  will  be  Mr.  R.  Roy  Pursell,  presi¬ 
dent  of  the  Congress  of  Freedom,  Omaha,  Nebr. 

Mr.  Pursell,  I  am  glad  to  see  you. 

STATEMENT  OF  R.  ROY  PURSELL,  PRESIDENT,  CONGRESS  OF 

FREEDOM 

Mr.  Pursell.  Mr.  Chairman  and  honorable  Senators,  may  I  say  my 
name  is  R.  Roy  Pursell  of  Plymouth,  Mich.,  representing  the  Con¬ 
gress  of  Freedom.  It  is  a  great  pleasure  to  appear  before  you  to 
urge  that  you  not  repeal  the  Connally  amendment  for  the  following 
reasons : 

Such  repeal  would  submit  the  United  States  of  America  to  the 
jurisdiction  of  the  Permanent  Court  of  International  Justice  (called 
the  World  Court)  of  matters  in  controversy  between  the  United  States 
and  other  nations. 

Let  us  see  what  might  happen  on  three  items  that  likely  would 
be  before  the  World  Court  if  we  would  experiment  and  remove  this 
protection  of  our  national  territory : 
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ISSUES  OVER  W1IIOII  THE  COURT  MIGHT  TAKE  JURISDICTION 

For  many  years  the  U.S.S.R.  has  been  scheming  to  find  some  way 
to  internationalize  the  Panama  Canal.  What  chance  would  we  have 
to  retain  this  vital  link  in  our  national  security  if  we  give  14  alien 
judges  the  power  to  give  the  canal  to  Panama  ?  Actually  eight  judges 
could  do  it  by  a  majority  vote. 

Castro  could  ask  the  World  Court  to  make  us  vacate  the  big  Navy 
boso  in  Cuba.  What  a  horrible  thing  it  would  bo  if  Russia  would 
then  make  a  submarine  base  there  so  close  to  our  shores. 

Alaska  is  but  55  miles  from  the  Soviet  Union,  but  a  great  distance 
from  United  States  proper.  The  Soviets  teach  their  people  that 
the  sale  of  Alaska  by  the  czars  is  not  binding  on  it  today.  Russia 
could  ask  that  our  49th  State  be  returned  to  the  Soviets,  thereby  per¬ 
mitting  them  to  establish  a  base  threatening  Canada  and  the  United 
States.  These  are  but  three  of  many  examples  full  of  danger  which 
could  be  cited. 

We  already  have  a  sad  record  of  being  outvoted  by  folks  who  do  not 
appreciate  our  sense  of  property  rights.  In  the  Human  Rights  Con¬ 
vention  on  the  vote  to  recognize  the  individual’s  right  to  own  real 
estate,  only  Turkey  voted  with  us  and  14  voted  against  us  (even 
Canada  voted  against  such  recognition).  Our  respect  for  property 
rights  is  unique  among  nations  of  the  world. 

Gentlemen,  how  then  could  we  expect  the  14  other  judges  in  the 
World  Court  to  protect  our  national  property  ? 

UPHOLDING  THE  CONSTITUTION 

Let.  us  uphold  the  Constitution. 

The  Constitution  of  the  United  States  now  provides  that  the  judicial 
power  be  vested  in  one  Supreme  Court  and  numerous  inferior  courts. 
It  is  very  hard  to  see  how  Congress  can  assume  the  power  to  change 
these  provisions  by  misinterpreting  the  treaty  clause.  We  strongly 
urge  you  gentlemen  who  have  taken  the  oath  to  uphold  the  Constitu¬ 
tion  not  to  attempt  to  place  foreign  judges  above  our  own  Supreme 
Court,  thereby  opening  the  doors  to  others  grabbing  our  outposts. 

We  have  already  come  dangerously  close  to  that  because  the  World 
Court  is  the  creation  of  the  United  Nations  and  we  made  its  charter 
the  supreme  law  of  the  land  in  1945. 

Later,  the  Morse  resolution  was  introduced  in  the  Senate  to  give 
the  World  Court  blanket  authority  over  the  whole  of  the  United 
States.  The  Senate  then  revolted  at  such  a  horrible  idea,  and  wisely 
adopted  the  Connally  amendment  to  that  resolution  in  order  to  protect 
the  interests  of  the  United  States.  Now  we  have  the  right  thereunder 
to  determine  which  cases  may  go  to  the  World  Court.  That  amend¬ 
ment  has  protected  us  for  13  years. 

Today  we  are  here  considering  the  advisability  of  wiping  out  that 
protection  and  opening  the  doors  wide  to  raids  against  our  possessions, 
and  very  possibly  our  sacred  freedoms  as  well. 

All  yearly  conventions  of  The  Congress  of  Freedom  have  gone  on 
record  for  the  past  9  years  urging  the  Congress  to  build  in  more  and 
more  protection  into  our  Federal  Government.  Extreme  pressures 
are  being  exerted  both  from  without  and  from  within  to  destroy  our 
beloved  Constitution. 
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WHAT  18  THE  LAW! 

Wo  are  led  to  hope  that  if  wo  agree  to  give  up  this  Connally  amend¬ 
ment,  that  in  some  mysterious  way  we  snail  arrive  at  the  rule  of  law 
and  that  the  Soviet  Union  and  the  free  nations  can  settle  all  their 
differences  by  bringing  them  before  the  World  Court. 

This  argument  is  either  childish  or  something  less  than  honest. 
Differences  between  the  United  States  and  the  Soviet  Union  cannot  be 
settled  by  vague  law,  because  the  question  arises :  “What  is  the  law  ?” 
Will  we  settle  questions  of  property  according  to  Soviet  or  Hungarian 
law  ?  Will  we  settle  the  rights  of  individuals  according  to  Soviet 
principles  of  justice  or  the  ancient  rights  of  the  Anglo-Saxon  common 
law  ?  There  is  now  no  authority  which  can  decide  these  issues.  We 
should  simply  be  taking  on  a  new  set  of  quarrels  with  the  Communist 
powers,  and  what  rules  of  law  will  be  enforced? 

GROUPS  COMPRISING  THE  CONGRESS  OF  FREEDOM 

The  hundreds  and  hundreds  of  proconstitutional  groups  making 
up  the  Congress  of  Freedom  and  the  many  groups  comprising  the 
Southern  Michigan  Council  of  Libertarian  Representatives  look  to 
you  to  continue  to  protect  our  great  heritage  of  freedom  and  not  let 
us  down.  We  are  counting  upon  you  not  to  repeal  the  Connally 
amendment. 

When  the  day  comes  that  the  world  is  really  at  peace  and  no  other 
nation  threatens  our  way  of  life,  then,  and  only  then,  can  we  safely 
consider  giving  alien  judges  any  power  whatever  over  our  God -given 
freedoms. 

I  respectfully  request  that  you  make  this  a  part  of  the  recorded 
hearings  on  Senate  Resolution  94. 

Thank  you. 

Senator  Green.  Thank  you  very  much. 

Senator  Carlson,  any  questions  ? 

Senator  Carlson.  Mr.  Chairman,  for  the  record  I  think  it  would 
be  helpful  if  Mr.  Pursell  would  mention  some  of  the  organizations 
that  compose  the  Congress  of  Freedom. 

I  think  as  his  testimony  is  read,  that  question  arises,  and  I  think  for 
the  record,  some  of  the  members  ought  to  be  listed. 

Mr.  Pursell.  Well,  they  all  have  ranged  as  high  as  550  and  I  think 
at  present  we  are  down  a  little  bit  like  most  businesses,  down  to  about 
350. 

Senator  Carlson.  What  individual  groups?  You  mentioned  here 
groups,  different  organization  that  constitute  the  congress. 

Mr.  Pursell.  Yes;  they  are  pro-Constitution  groups.  There  are 
many  of  them  that  are  antifluoridation  groups,  there  are  a  great  num¬ 
ber  of  them  that  are  real-estate  groups,  property  owner  groups,  home- 
owner  groups  and  constitutional  study  groups,  and  they  range  in,  I 
believe,  every  State  of  the  Union. 

But  they  are  all  proconstitutional  groups.  That  is  the  basis  upon 
which  they  are  admitted  to  membership  in  the  Congress  of  Freedom. 

Senator  Carlson.  That  is  all. 

Senator  Green.  Thank  you.  The  next  witness  is  Charles  R.  Golds- 
borough,  Jr.,  attorney,  Calvert  and  Preston  Streets,  Baltimore,  Md. 


228  INTERNATIONAL  COURT  OF  JUSTICE 

STATEMENT  OF  CHARLES  R.  GOLDSBOROUGH,  JR„  ATTORNEY  AT 
LAW,  BALTIMORE,  MD. 

Mr.  Goldsborough.  Thank  you  for  the  privilege  granted  by  your 
committee  under  our  Constitution  to  appear  to  speak  in  favor  of  re¬ 
taining  the  Connally  reservation.  I  am  Charles  R.  Goldsborough, 
Jr.,  a  lawyer  from  Baltimore,  Md.,  and  member  of  the  American  Bar 
Association.  I  appear  simply  as  a  private  citizen. 

This  Resolution  No.  94  has  such  far-reaching  potentialities  that 
after  discussing  this  matter  with  many  acquaintances  I  feel  compelled 
to  speak  against  the  proposal  to  repeal  the  Connally  amendment. 

INALIENABLE  RIGHTS 

The  problem  before  you  is  not  alone  one  of  law,  of  international 
good  will,  or  of  faith  among  nations.  It  goes  far  deeper  than  any 
of  these.  It  is  a  matter  which  goes  to  the  heart  of  the  rights  and 
freedom  of  every  American  now  living,  and  for  generations  yet 
unborn.  This  core  of  the  question  is  the  inalienable  rights  protected 
by  our  Constitution  and  the  subsequent  justice  thereby  secured  to  us 
by  our  courts. 

I  think  we  cannot  remind  ourselves  too  often  of  the  unique  words 
of  the  Declaration  of  Independence : 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal,  that 
they  are  endowed  by  the*r  Creator  with  certain  inalienable  rights,  that  among 
these  are  Life,  Liberty  and  the  pursuit  of  Happiness. 

These  inalienable  rights  we  enjoy.  All  men  are  entitled  to  them. 
These  rights  of  man  are  natural  to  him  and  transcend  all  human  insti¬ 
tutions.  They  come  from  God  alone.  No  nation  may  bestow  these 
rights  nor  should  deny  them  to  its  citizens.  The  rights  to  “Life,  Lib¬ 
erty  and  pursuit  of  Happiness”  are  above  governments  and  given  to 
man  at  his  birth  by  his  Creator. 

Every  man  has  the  inviolable  moral  power  to  defend  these  rights 
as  his  own,  and  no  power  on  earth  may  deny  them.  And  God,  who 
gave  man  these  rights,  will  never  take  "them  from  man. 

These  inalienable  rights  are  basic  in  our  Constitution  and,  prop¬ 
erly,  civil  rights  flow  from  and  amplify  those  inalienable  rights. 

A  just  government  will  protect  these  basic  rights  of  man.  Justice 
is  “that  which  disposes  us  to  give  to  each  man  what  is  his  due.”  Unless 
we  abide  by^  the  fundamental  concept  of  what  is  man’s  due,  i.e,  his 
inalienable  rights,  we  cannot  have  justice. 

All  of  our  elected  and  appointed  officials  from  the  President  of  the 
United  States  down  to  the  least  justice  of  the  peace  acknowledge  these 
rights  when  they  take  their  oath  of  office  on  the  Holy  Bible  to  uphold 
the  rights  of  their  fellow  citizens. 

I  put  the  question  to  you.  If  a  man,  a  nation,  or  a  government 
does  not  believe  in  God,  then  whence  do  man’s  rights  come?  The 
question  answers  itself.  An  atheist  must  of  necessity  believe  that 
man  has  no  God-given  rights  but  receives  his  rights  from  his  gov¬ 
ernment.  From  this  necessarily  follows  the  conclusion  that  such 
rights,  since  they  come  from  the  government,  may  be  taken  away  by 
that  government.  This  reduces  rights  to  an  arbitrary,  transient 
status.  This  conclusion  is  repugnant  to  our  entire  concept  of  justice. 
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SUBMITTING  BASIC  RIGHTS  OP  AMERICANS  TO  AN  ALIEN  JURISPRUDENCE 

We  cannot  then  in  justice  or  conscience,  and  I  contend  cannot  con¬ 
stitutionally,  submit  the  basic  rights  of  American  citizens  to  a  juris- 

Erudence  which  is  so  far  alien  to  our  own  that  it  does  not  share  our 
asic  and  true  concepts  of  the  rights  of  man.  We  cannot  submit  our 
rights  to  t!.o  control  of  a  judicial  tribunal  which  does  not  share  our 
basic  and  true  concept  of  justice. 

The  International  Court  is  such  a  tribunal.  I  do  not  call  it  an 
International  Court  of  Justice,  because  the  Court  is  composed  of 
members  from  Iron  Curtain  countries  which  have  atheistic  govern¬ 
ments.  The  Court  has,  as  well,  justices  from  still  other  countries 
whose  concepts  of  justice  are  contrary  to  our  own.  Therefore  by  the 
very  nature  of  this  composition  it  is  incapable  of  dispensing  true 
justice  as  we  understand  it.  ... 

I  am  thoroughly  convinced  that  nations  no  less  than  individuals 
should  be  subject  to  law.  As  there  was  no  security  for  individuals 
until  all  were  made  to  submit  to  municipal  law,  so  there  will  be  no 
international  security  until  all  nations  comprehend  and  appreciate 
the  source  of  man’s  inalienable  rights  and  the  nature  of  justice. 

#  I  do  not  believe  in  extending  the  power  of  courts  to  the  interna¬ 
tional  area  now.  The  time  is  not  yet  propitious  for  us  to  hand  over, 
the  power  of  deciding  what  is  justice  and  what  is  not  to  a  court  some' 
of  whose  members  think  that  justice  is  anything  that  promotes  world¬ 
wide  revolution.  And  other  justices  with  beliefs  almost  as  repugnant 
to  us. 

The  World  Court’s  blood  brother,  the  U.N.’s  Commission  on  Hu-' 
man  Rights,  after  400  meetings  came  to  the  extraordinary  point  where 
the  majority  absolutely  refused  to  include  in  the  Covenant  on  Human 
Rights  any  provision  recognizing  or  guaranteeing  the  basic  American, 
right  to  own  private  property  and  to  be  secure  in  its  enjoyment  as 
against  its  arbitrary  seizure  by  government.  What  makes  anyone 
think  that  a  World  Court,  in  its  turn,  will  come  to  any  different  posi-( 
tions  regarding  similar  rights  which  we  deem  to  be  basic? 

QUALIFICATIONS  FOR  JUDGES  OP  INTERNATIONAL  COURT 

The  second  general  ground  upon  which  I  oppose  Senate  Resolution 
94  of  the  Statute  of  the  International  Court  itself. 

Chapter  I,  article  2,  of  the  Statute  states  that  for  persons  to  qualify 
as  judges  they  must:  “possess  the  qualifications  required  in  their 
respective  countries  for  appointment  to  the  highest  judicial 
offices.  *  *  *” 

Is  there  anyone  so  ill-informed  as  not  to  know  what  qualifications 
the  Soviet  Government  and  its  satellite  governments  require  in  their 
respective  countries  for  appointment  to  their  higher  judicial  offices? 
The  qualification,  the  sine  qua  non,  is  an  unswerving  dedication  to 
the  promotion  of  communism  at  home  and  throughout  the  free  world. 
Such  a  judge  is  incapable  of  an  objective  and  impartial  decision.  He 
is,  because  of  his  beliefs,  obligated  to  promote  not  the  rights  of  man, 
not  justice,  but  atheistic  materialism.  Any  official  freely  elected  in 
the  democratic  country  who  does  not  keep  this  fact  in  mind,  when 
dealing  with  a  matter  in  which  the  Soviets  and  their  satellites  are 
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ooncemed,  is  fooling  himself.  Such  an  official  is  doing  a  dangerous 
disservice  to  his  country. 

Once  a  person  qualities  as  a  judge  under  chapter  I,  article  2,  of  the 
Statute  of  the  International  Court  he  cannot  be  impeached  or  other¬ 
wise  removed  for  good  cause  by  any  organization  other  than  the  Court 
itself.  Chapter  I,  article  18,  provides : 

No  member  of  the  Court  cab  be  dismissed  unless  In  the  unanimous  opinion  of 
the  other  members  he  has  ceased  to  fulfill  the  required  conditions. 

The  unanimous  opinion  of  the  other  members :  Does  any  thinking 
person  actually  believe  that  the  Soviets  and/or  their  satellites  would 
allow  for  an  instant  one  of  their  fellow  judges  to  be  dismissed? 
Under  this  article  18,  you  have  then  a  group  judging  its  own  case. 
I  mention  this  section  of  the  Statute  in  answer  to  those  proponents 
of  Senate  Resolution  01  who  contend  that  no  country  should  judge  its 
own  case  in  determining  what  constitutes  a  domestic  or  what  constitutes 
an  international  matter.  Idealists  so-called  insist  that  such  decisions 
should  be  left  up  to  the  World  Court. 

Is  not  the  International  Court  judging  its  own  case  under  the  pro¬ 
visions  of  article  18 ? 

In  “lighting  the  way  for  other  countries”  let  us  not  be  blinded  by 
our  own  torch  to  some  of  the  basic  tenets  of  the  Statute  of  the  Interna¬ 
tional  Court. 

SOVIET  ACTIONS 

In  allowing  the  Court  to  determine  whether  a  matter  is  essentially 
domestic  or  an  international  question,  as  proposed  in  Senate  Resolution 
94rtlie  United  States  would  rely  upon  chapter  I,  article  20. 

This  article  provides : 

Every  member  of  the  Oourt  shall,  before  taking  up  his  duties,  make  a  solemn 
declaration  In  open  Court  that  he  will  exercise  his  powers  Impartially  and 
conscientiously. 

There  are  now  and  no  doubt  always  will  be  Soviet  and  their  satellite 
representatives  on  the  Court.  Presently  Soviet  Russia  and  Communist 
Poland  are  represented  on  the  Court.  The  Soviets  have  made  many 
solemn  declarations  on  every  subject  from  fair  trade  to  military  agree¬ 
ments. 

.  These  same  Soviets  have  broken  their  solemn  declarations  no  less 
than  48  times  in  dealing  with  60  major  agreements. 

On  this  point  36  years  ago  our  then  Secretary  of  State  Bainbridge 
Colby  said: 

We  cannot  recognize,  hold  official  relations  with,  or  give  friendly  reception  to 
the  agents  of  a  government  which  Is  determined  and  bound  to  conspire  against 
our  Institutions. 

More  recently  on  this  point,  the  U.S.  Senate  Committee  on  the  Judi¬ 
ciary  (84th  Cong.,  1st  sess.,  in  “Soviet  Political  Treaties  and  Viola¬ 
tions”)  said  about  Soviet  Russia: 

That  this  Government  had  broken  Its  word  to  virtually  every  country  which 
It  ever  gave  a  signed  promise. 

What  accounts  for  this  type  of  action?  In  the  Foundation  of 
Leninism  (Stalin  Marxist  Library  Editions,  p.  101),  we  learn: 

'  Soviets — 

*  *  *  Will  accept  a  reform  In  order  to  use  It  as  an  aid  in  combining  legal  work 
with  illegal  work,  to  Intensify  under  Its  cover,  the  Illegal  work  for  the  revolu¬ 
tion.  *  *  ♦ 
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From  the  same  source  we  read : 

Words  must  have  no  relation  to  actions — otherwise,  what  kind  of  diplomacy 
is  it?  Words  are  one  thing,  actions  another.  Good  words  are  “mask  for  con¬ 
cealment  of  bad  deeds.” 

Within  the  past  6  months  Political  Affairs,  the  official  organ  of  the 
Communist  conspiracy  in  this  country  (June  1959,  p.  24)  reaffirmed 
the  Communist’s helief  in  the  Marxist  doctrine. 

Marxist-Leninist  guide  must  be  Arm. 

The  announced  pattern  has  not  changed.  Any  American  citizen 
who  does  not  know  that  the  Soviet  Government  is  dedicated  to  the 
conquest  of  the  world  and  is  confident  of  achieving  that  conquest  is 
either  a  knave  or  a  fool. 

It  takes  more  than  a  naive  person  to  suggest  that  the  representa¬ 
tives  of  the  Soviets  now  will  not  break  their  solemnly  pledged  word  to 
exorcise  their  judicial  powers  impartially  and  conscientiously  merely 
because  their  puppet  sits  on  an  international  court. 

EXAMPLE  SET  BY  THE  UNITED  STATES 

Conscientious  men  always  have  striven  for  peace,  justice,  and  free¬ 
dom.  Within  the  limitations  of  human  frailties  to  achieve  this  end, 
coalitions  of  peoples  historically  have  been  formed.  The  most  suc¬ 
cessful  of  these  is  the  union  of  American  Colonies  into  our  great 
United  States. 

We  have  succeeded  brilliantly  because  we  started  out  on  firm 
ground,  guided  by  right  precepts.  In  like  fashion  the  nations  of  the 
world  will  succeed  ultimately.  But  they  will  succeed  only  when  and 
if  they  build  their  freedoms  on  substance  and  not  shadow ;  on  actions 
not  words. 

Let  us  not  be  carried  away  prematurely  by  our  yearnings  for  free¬ 
dom  and  justice  for  all  only  to  find  ourselves  crushed  down  by  our 
own  creation^  the  World  Court. 

The  principles  upon  which  our  Constitution  is  based,  are  clearly 
set  forth  for  all  to  see.  It  is  obvious  in  thousands  of  ways  that  the 
other  nations  want  a  share  of  the  fruits  of  its  success.  Those  who  do, 
have  the  example  of  a  pattern  clearly  set  forth  for  them  to  follow. 
And  the  Unitea  States  stands  ready  to  help  other  countries  to  achieve 
a  similar  goal.  Surely  it  is  folly  to  argue  as  proponents  of  Senate 
Resolution  94  must  do,  that  for  the  betterment  of  the  world  we  should 
descend  to  the  international  level  and  submit  ourselves  to  a  globally 
acceptable  body  of  arbitrary  court  decisions  by  offering  our  hard- won 
Constitution  on  a  sacrificial  altar  doomed  to  useless  sacrifice.  And 
rest  assured,  that  is  precisely  what  will  happen  if  our  lawmakers  fail 
to  remember  that  he  who  sups  with  the  devil  needs  a  mighty  long 
spoon. 

HAS  THE  INTERNATIONAL  COURT  FAILED  TO  DISPENSE  JUSTICE? 

Senator  Green.  Thank  you  very  much. 

I  have  a  question.  You  speak  of  the  International  Court  as  though 
in  your  opinion  it  has  ceased  to  function  in  the  manner  in  which  we 
hoped  it  would  function ;  is  that  it  1 
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Mr.  Goldsborougii.  Well,  tlio  International  Court  is  predicated 
upon  the  assumption  that  it  will  dispense  justice.  But  an  organiza¬ 
tion  comprised  of  people  who  do  not  appreciate,  comprehend  or 
understand  that  word  cannot  in  fact  dispense  justice.  So  should  wo 
extend  its  nroa  of  activity  from  the  international  Hold  of  treaties  and 
bo  forth  into  deciding  what  constitutes  ft  domestic  or  international 
matter,  wo  lmvo  givon  it  largo  grounds  within  which  to  roam. 

Sonator  Queen.  I  still  fail  to  understand  whether  you  think  that 
it  has  failed  and  is  not  worthy  of  our  support,  or  whether  you  think 
that  it  is  worthwhile  trying  to  get  support  for  it  ? 

Mr.  Goumnonotroir.  As  it  is  presently  constituted,  it  is  not  worth 
endeavoring  to  oxpnnd. 

Sonator  Queen.  Could  it  bo  bettor  constituted  to  meet  your  ob¬ 
jections? 

Mr.  Golosiiorougii.  Yes,  it  could  bo  hotter  constituted,  but  only  if 
ono  takes  into  consideration  that  it  can  only  bo  composod  of  those  poo- 
plo  who  lmvo  boliefs  in  rights  and  justices  which  are  comparable  to 
our  own. 

Until  that  timo  comes,  Sonator,  you  will  never  have  a  Court  of 
Justice. 

Senator  Queen.  As  ft  result  of  that  opinion,  you  think  thoro  is  no 
uso  submitting  anything  to  the  Court  unless  the  pcoplo  who  submitted 
it  agree  ns  to  what  its  solution  should  be?  There  would  bo  no  use  in 
submitting  it  thou. 

Mr.  Qoldsuououoh.  No,  I  simply  sav  they  should  agree  on  the  con¬ 
cepts  of  justice;  if  all  do  not  agree,  then  you  cannot  have  any  valid 
conclusions. 

There  are  valid  grounds  of  differentiation  and  differences  naturally 
oven  among  those  who  believe  in  justice,  but  where  you  draw  an  in¬ 
dividual  in  who  docs  not  beliove  in  justice,  then  you  cannot  have  a 
conclusion  from  that  individual  which  is  valid. 

Senator  Queen.  Then  you  state  that  the  grounds  on  which  you 
oppose  the  Sonate  resolution  are  that  the  Statute  is  an  international 
court  itself? 

Mr.  Goi.nsnonouon.  Yes,  sir. 

Senator  Green.  Do  you  think  it  could  be  rewritten  to  avoid  that 
criticism  ? 

Mr.  Goldsborouqh.  I  certainly  do. 

Senator  Green.  Don’t  you  want  to  try  your  hand  at  it? 

Mr.  Goldsborougii.  I  don’t  think  it  could  have  been  much  worsely 
done  than  it  is  presently  constituted,  because  you  have  a  qualification 
.set  up  for  justices  who  must  sit  on  that  Court,  whose  qualifications 
are  decided  by  his  own  country.  Now  I  submit  to  you,  that  if  a  Rus¬ 
sian  qualifies  as  a  jurist  on  the  International  Court,  I  would  ask  you 
the  question.  Whose  justice  will  he  administer?  He  is  incapable  by  the 
mere  fact,  or  his  being  a  Communist  of  dispensing  impartial  and  con¬ 
scientious  justice. 

Senator  Green.  I  think  that  we  would  be  very  glad  to  have  your 
views  as  to  how  it  could  be  reconstituted  to  meet  your  objections  and 
still  be  worth  while. 

Thank  you  very  much 

Senator  Carlson.  Mr.  Chairman,  I  just  want  to  ask  this.  Years 
ago  I  had  the  privilege  of  serving  in  the  House  of  Representatives 
with  Judge  Golasborough.  Is  this  the  same  family  ? 
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Mr.  Goldshorough.  Yes,  sir;  from  Maryland.  Thank  you,  Senator. 

Senator  Green.  The  next  witness  is  Karl  O.  Spicss,  Sr.,  president 
of  the  Homeowners  Federation  of  Arlington,  Va. 

STATEMENT  OF  KARL  0.  SPIESS,  SR.,  PRESIDENT,  HOMEOWNERS 
FEDERATION  OF  ARLINGTON,  VA 

Mr.  SriEss.  First  of  all,  I  would  like  to  express  our  appreciation 
to  tho  committee  for  extending  these  hearings.  We  wore  quite  Bur- 
prised  when  wo  learned  they'  were  only  going  to  be  for  one  day  so 
therefore  we  are  most  appreciative  to  have  the  opportunity  to  testify. 

TIIE  nation’s  OIIIEF  EXECUTIVE 

Our  Government  has  become  a  large  and  complicated  structure 
which  requires  more  attention  from  tho  Chief  Executive — not  less. 
Each  time  tho  Chief  Executive  absents  himself  from  the  duties  and 
responsibilities  delegated  to  him  by  the  Constitution,  said  functions 
perforce  are  handled  by  some  subordinate,  possibly  an  appointee 
rather  than  an  elected  official.  The  creation  of  tho  United  Nations  at 
San  Francisco  is  a  perfect  example,  with  Alger  Hiss  “carrying  the 
ball,”  and  as  past  history  proves,  this  action  has  intensified  our  for¬ 
eign  and  domestic  problems.  It  is  hoped  that  this  committee  will  well 
consider  tho  background  of  tho  preparations  for  the  meeting  at  San 
Francisco. 

George  Washington’s  admonition  about  refraining  from  partici¬ 
pating  in  foreign  intrigue  was  absent  from  tho  mind  of  the  chief 
architect  of  the  U.N.  Charter,  and  those  with  whom  he  collaborated, 
as  was  tho  Monroe  Doctrine. 

This  doctrine  has  been  respected  by  foreign  nations  from  1823 
to  tho  present  time.  Successful  arbitration  has  resulted  during  that 
time  without  a  world  court  between  a  number  of  European  countries, 
including  Russia  and  Japan.  Incidentally  the  stature  of  this  coun¬ 
try  was  greatly  respected  during  the  year  1902  when  President  Teddy 
Roosevelt,  agreed  with  the  Drago  doctrine,  which  was  incorporated 
into  the  Hague  Conventions  in  1907. 

It  is  appropriate  at  this  time  to  repeat  from  an  article  published  in 
the  Whig  at  Palmyra,  Mo.,  on  December  30,  1847,  under  the  name 
“Cin-Atlas”: 


Aye,  stand  by  the  country.  A  noble  sentiment  always  stimulating  the  heart 
of  the  patriot.  But,  what  is  standing  by  tbe  country?  Is  it  to  assert  the  in¬ 
fallibility  of  the  Executive  and  to  require  the  passive  obedience  of  the  people? 
Is  the  President  tho  country?  Are  bis  measures  never  to  bo  canvassed,  except 
for  approval?  Is  the  freedom  of  thought  and  speech  limited  to  tho  applause  of 
his  acts,  while  the  right  to  condemn  is  denied?  Stand  by  the  country,  say  we. 
Stand  by  it  In  glory  and  gloom.  Stand  by  it  whether  the  President  is  right  or 
wrong.  When  the  President  Is  right  sustain  him  and  the  country;  when  he 
is  wrong  restrain  him  and  thus  stand  by  tbe  country.  It  is  as  much  the  duty 
of  true  patriotism  to  oppose  the  President  when  ho  is  wrong  as  it  is  to  sustain 
the  cause  of  the  country  when  right.  That  Is  the  truest  test  of  patriotism.  It 
requires  no  moral  courage  to  stand  by  the  country  when  she  is  right;  but  It 
is  proof  of  moral  heroism  to  resist  the  Executive  in  doing  wrong.  Is  not  this 
the  duty  of  a  Republican  patriot?  The  doctrine  that  we  must  stand  by  the 
President  right  or  wrong,  Is  only  taught  by  tyrants  and  only  submitted  to  by 
slaves.  Free  men  will  stand  by  their  country,  whether  assailed  by  foreign 
or  domestic  enemies,  tbe  latter  of  whom,  as  being  more  dangerous,  are  more 
to  be  feared  than  the  former. 
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nationalism:  versus  internationalism 

An  odd  phenomenons  is  astray  in  our  land  today,  ono  hard  for  true 
Amoricans  to  understand.  While  other  nations  tne  world  over  are 
with  veliemence  expressing  a  violent  nationalism,  wo  have  in  our 
midst  intellectuals  and  prominent  would-be  “molders  of  opinion’’  in 
the  field  of  government  and  sociology  who  insist  that  wo  are  living 
in  an  international  world  climate.  Our  educational  systems  have 
been  infiltrated  with  such  “ intellectuals”  preaching  a  one  world 
philosophy,  deriding  tho  freo  enterprise  system  and  promoting  a  one 
world  goal. 

All  around  us  wo  see  proof  of  nationalism.  It  is  certainly  evident 
in  Russia  (and  Khrushchov  was  given  tho  opportunity  on  a  silver 
platter  to  bring  it  to  our  very  hearts) ;  in  Franco,  DoGaulle;  in  Indo¬ 
nesia,  Sukarno;  in  all  of  Africa,  nationalist  leaders;  in  Uormany, 
Adenauor;  and  on  our  very  doorstep,  Castro,  not  to  speak  of  tho 
leaders  in  Venezuela  and  Argentina. 

None  of  those  groups  aro  working  to  make  for  internationalism. 
Internationalism,  togetherness,  brotherhood,  would  appear  to  bo  the 
bellwether  of  tho  intellectual  fuzzyheads,  dreamers  of  a  Marxian 
Fabian  socialism  in  thoguisoof  internationalism. 

Thoso  “pie  in  the  sky”  theorists  believe  nationalism  to  lie  ono  of 
thoso  shibboleths  with  which  to  denounce  proponents  of  compliance 
with  tho  Constitution.  It  is  used  by  one  world  idealists  in  a  derog¬ 
atory  way  to  damn  tho  sentiment  or  national  integrity  and  pride,  as 
the  cause  of  war?  and  a  public  enemy  of  brothorhood  and  coexistence. 

Group  dynamics  as  practiced  by  many  liberal  groups  today  results 
in  tho  kind  of  thinking  expounded  by  tho  National  Council  for  tho 
Social  Studies,  an  interlocking  adjunct  of  tho  National  Educational 
Association,  which  results  in  sucli  instructions  to  teachers  of  tho 
youngsters  of  today  for  conditioning  them  for  tho  one  world  take¬ 
over  of  the  United  States  as  follows  (17th  yearbook),  page  202: 

•  ♦  *  (2)  American  history  should  primarily  concern  itself  with  the  social 
and  sclent Iflc  achievements.  *  *  *  A  quite  common  notion  inculcated  In  Ameri¬ 
can  history  classes  is  that  qll  important  inventions,  especially  in  the  fields  of 
electricity,  gasoline  motors  and  radio  are  of  American  origin.  Unless  we  are 
laboring  for  a  blatantly  uncritical  nationalism,  such  indoctrination  in  error 
has  little  to  commend  it.  Moreover,  a  listing  of  inventors  and  inventions  (Eli 
Whitney,  Elias  Howe,  Alexander  Graham  Bell,  Thomas  Edison,  etc.)  has  about 
ns  much  merit  as  the  similar  approach  to  authors  and  hooks. 

Pago  126 : 

♦  *  *  Most  notable  has  been  tho  impartial  series  of  studies  instituted  by  the 
Carnegie  Corp.  such  as  Gunnar  Myrdal’s  “American  Dilemma’1  (1044)  nndM.  J. 
Herskovlts’  “Myth  of  tho  Negro”  (1941).  Herskovits,  an  anthropologist  with 
historical  Interests,  has  attacked  the  Idea  that  the  African  came  to  this  coun¬ 
try  culturally  naked  and  stresses  the  persistence  of  the  African  cultural  heritage 
and  its  Influence  on  American  speech,  music,  religion,  and  social  organization. 

Informed  professional  groups  concur  that  reasoned  patriotism  should  be  the 
goal  in  the  teaching  of  American  history.  For  example,  on  the  eve  of  the  Sec¬ 
ond  World  War  when  certain  misguided  lay  groups,  Including  the  American 
Legion  and  the  National  Association  of  Manufacturers,  became  responsible  for 
the  current  wave  of  hostility  toward  some  textbooks  in  the  schools,  the  American 
Historical  Association  declared,  “No  wonder  loyal  Americans  are  ridiculed, 
‘smeared’  with  such  names  as  ‘superpatriot’  in  tones  of  derision  and  as  ex¬ 
tremists,  in  the  same  vein.” 

This  is  the  sort  of  climate  which  the  internationalists  are  trying  to 
foster,  the  better  to  enable  them  to  hoodwink  carefree,  trusting  peoples. 
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With  this  wave  of  togetherness  and  peaceful  coexistence  we  are 
faced  with  the  elimination  of  the  Connally  amendment,  the  only  de¬ 
terrent  to  the  maintenance  of  that  sovereignty  which  was  cornerstoned 
by  the  founding  statesmen  of  this  great  land.  Such  an  action  will 
result  in  an  impairment  of  American  sovereignty  and  will  be  the 
means  of  fruition  for  the  one-worlders  and  internationalists  in  our 
midst. 

FREEDOM  FROM  FORETON  ENTANGLEMENTS 

There  appears  to  be  no  real  advantage  to  the  United  States  in  be¬ 
longing  to  the  World  Court  since  we  will  bo  greatly  outnumbered  in 
membership  on  said  Court,  which  will  include  justices  who  have 
matured  in  an  environment  and  judicial  climate  foreign  to  our  own. 
It  is  only  reasonable  to  assume  that  national  ties  and  interests  will 
outweigh,  subconsciously,  if  not  consciously,  any  matters  before  the 
Court. 

The  idea  of  accepting  the  jurisdiction  of  this  Court  is  foreign  to  our 
accepted  and  acknowledged  history  of  freedom  from  foreign  en¬ 
tanglements.  If  the  following  international  incidents  were  not  ami¬ 
cably  settled,  it  would  indicate  that  the  will  to  peaceful  coexistence  is 
nonexistent  and  no  court,  world  or  otherwise,  will  change  the  temper: 
The  Triple  Alliance  of  1882  (Germuny-Italy-Austriu-IIungary) ;  1904 
(Entente  Between  Franco  and  England) ;  Anglo-American  under¬ 
standing,  1898;  Nine  Power  Treaty  of  February  0, 1922  (arms  limita¬ 
tion)  ;  Kellogg-Briand  Peace  Pact,  August  27,  1928;  Chinese  Eastern 
Railway  feuct  with  Russia;  and  the  Japanese-Chineso  fiasco;  the 
Italian-Ethiopian  difficulty;  World  War  IL  and,  finally,  the  Korean 
“police  action.” 

Article  43  of  the  United  Nations  Charter  states  that  all  member  gov¬ 
ernments  undertake  to  make  available  to  the  Security  Council  “armed 
forces,  assistance,  and  facilities,  including  rights  of  passage.”  and 
that  the  Security  Council  may  use  these  armed  forces  to — 

take  such  action  by  air,  sea,  or  land  forces  as  may  be  necessary  to  maintain  or 
restore  international  peace  and  security. 

It  is  not  hard  to  see  how  this  might  be  interpreted  by  judges  who  had 
been  appointed  to  this  World  Court  by  powers  favorable  to  a  one- 
world  coexistence,  togetherness  philosophy.  Of  course  the  orders  of 
th  is  Court  could  be  enforced. 

Are  you  gentlemen  aware  of  the  training  of  the  men  in  the  mili¬ 
tary  government  reserve  units  in  1951?  Yes,  we  did  see  it  here.  On 
•July  31,  1951,  a  simulated  invasion  was  perfected.  Nine  California 
cities,  Compton,  Culver  City,  Inglewood,  Hawthorne,  Huntington 
Park,  Long  Beach,  Redondo  Beach,  South  Gate,  and  Torrence  were 
invaded  by  “forces”  carrying  the  United  Nations  flag,  if  you  please, 
and  their  officers  informed  the  city  officials  that  they  represented  the 
United  Nations.  The  mayors  and  police  chiefs  were  arrested  and 
later  their  pictures  appeared  in  the  newspapers  behind  bars.  Mani¬ 
festos  were  issued,  reading,  “By  virtue  of  the  authority  vested  in  me 
by  the  United  Nations  Security  Council.”  At  Huntington  Park  they 
J\ad  a  flag-raising  ceremony  where  the  American  flag  was  replaced  with 
the  United  Nations  flag. 

On  April  3, 1952,  otlier  units  did  the  same  thing  at  Lampasas,  Tex. 
They  took  over  the  town,  closed  churches,  strutted  their  authority 
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over  the  teachers  and  posted  guards  in  the  classrooms,  set  up  concen¬ 
tration  camps,  and  interned  businessmen  after  holding  brief  one¬ 
sided  trials  without  habeas  corpus. 

The  invaders  put  posters  listing  many  offenses  for  which  citizons 
could  bo  punished.  One  of  them  road : 

25.  Publishing  or  circulating  or  having  In  his  possession  with  Intent  to  pub¬ 
lish  or  circulate,  any  printed  or  written  matter  *  *  *  hostile,  detrimental  or  dis¬ 
respectful  *  *  *  to  the  government  of  any  other  of  tho  United  Nations. 

The  third  practice  soizuro  under  the  United  Nations  flag  occurred 
at  Watertown,  N.Y.,  on  August  20,  1052,  more  than  a  year  later  than 
the  first  ones.  It  followed  tlio  same  pattern  set  in  the  earlier  seizures 
at  California  and  Texas. 

INTERNATIONAL  JURISPRUDENCE 

From  a  U.N.-advertised  book,  “The  United  Nations  10- Year  Legal 
Progress,”  a  collection  of  essays  published  in  The  Hague,  1050,  is 
taken  from  the  heading,  “Tho  Development  and  Codification  of  Inter¬ 
national  Law,”  pages  40-47,  a  quote  by  Dr.  R.  Cordova  of  Mexico, 
one  of  the  15  judges  of  tho  United  Nations  International  Court.  I 
quote : 

In  accordance  with  tho  terms  of  the  San  Francisco  charter,  tho  aim  of  tho 
United  Nations  is  the  Constitution  of  a  worldwide  union  for  tho  maintenance 
of  international  peace  and  order  by  means  of  the  political  organization  of  force. 
None  of  the  articles  of  tho  charter  subordinates  the  use  of  force  to  the  law; 
reference  la  made  to  peace-loving  nations,  but  never  to  law-abiding  nations; 
the  charter  does  not  require  that  the  use  of  force  he  subjected  to  tho  principles 
of  justice  or  to  tho  decisions  of  a  judicial  organ  empowered  to  define  the  lawful 
and  to  distinguish  It  from  the  unlawful  and  to  maintain  tho  relations  between 
states  within  the  limits  of  the  law. 

Tho  San  Francisco  charter  Is  merely  n  renewed  attempt  to  establish  nn  inter¬ 
national  political  regime  based  on  tho  balance  of  power,  without  any  foundation 
upon  the  supreme  authority  of  the  law.  The  five  most  important  states  of 
tho  world  imposed  upon  all  other  nations  a  compulsory  political  Jurisdiction 
of  an  International  tribunal,  thus  making  it  impossible  for  themselves  and  for 
other  nations  to  establish  the  rule  of  international  relations  between  the  states. 

Dr.  Marek  Korowicz,  member  of  the  communistic  Polish  delegation 
to  the  U.N. — eluded  his  guards  and  sought  refuge  in  the  United 
States — testified : 

The  Communist  Party  regards  the  U.N.  as  tho  most  important  platform  for 
Soviet  propaganda  in  tho  world  *  *  *  the  U.N.  offered  a  platform  for  them  to 
preach  to  the  entire  world  and  carry  on  their  subversive  propaganda. 

The  war  criminal  tribunals  in  Germany  have  set  a  precedent  of 
international  jurisprudence.  The  persons  who  executed  the  policies 
of  a  regime  dictated  by  “the  conscience  of  society”  in  their  own  country, 
carrying  out  orders  of  superiors,  were  summarily  tried,  convicted  and 
sentenced.  4  The  situation  could  possibly  have  been  reversed  and  an¬ 
other  conscience  of  society  could  have  prevailed,  to  the  detriment  of 
the  interest  of  the  United  States. 

Thus,  the  current  wave  of  internationalism  and  the  existence  of  the 
Genocide  Pact,  which  would  effect  us  materially,  gives  thought  for 
sober  considered  reflection.  It  is  hoped  that  the  sponsors  of  Senate 
Resolution  04  are  proceeding  with  a  clear  conscience  and  are  prepared 
to  accept  the  fruits  of  a  shackled  Constitution. 
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FINANCIAL  INVOLVEMENT  OP  TIIE  UNITED  STATES 

The  United  States  lias  become  involved  financially  all  over  the 
world.  Just  recently  the  World  Bank  has  asked  that  08  member 
nations  ratify  the  agreement  for  the  International  Development 
Agency. 

Wo  have  spent  taxpayers’  money  contrary  to  the  Constitution,  we 
believe,  to  establish  industries  in  foreign  lands.  Billions  of  dollars 
have  been  appropriated  for  the  Marshall  plan.  And  our  gold  re¬ 
serves  are  in  a  precarious  condition.  With  all  the  ramifications  in¬ 
volved  with  the  myriad  of  foreign  transactions  it  will  assuredly  open 
a  Pandora’s  box  tor  citing  cases  before  this  World  Court.  The  de¬ 
cisions  of  the  Supremo  Court  in  U.S.  v.  Pink  (316  U.S.  203)  and 
U.S.  v.  Belmont  (301  U.S.  324)  are  interesting  from  this  point  of  viow. 

Recently  a  meeting  of  the  northern  Virginia  charter  of  the  United 
World  Federalists  was  held.  The  starry-eyed  proposition  was  ad¬ 
vanced  that  if  wo  stopped  spending  for  our  defenses  wo  could  eliminate 
the  income  taxes.  Plans  were  presented  for  getting  favorable  action 
on  this  bill.  It  is  frightening  to  realize  the  thinking  of  some  of  our 
citizens  who  have  so  much  to  lose  if  this  Connally  amendment  is 
eliminated. 

AFFECTING  U.S.  INTERESTS 

One  is  more  horrified,  when  ho  reads  in  the  papers  statements  by 
persons  in  position  to  use  tax-free  money  to  espouse  their  liberal  think¬ 
ing,  such  ns  the  following  quotes  from  Robert  M.  Hutchins  of  the 
Fund  for  the  Republic,  a  gross  misnomer.  I  quote  s 

Traditional  Ideas  of  freedom  and  justice  need  thorough  reexamination  In  the 
light  of  changing  world  conditions. 

In  the  Bartkus  case,  decided  by  the  U.S.  Supreme  Court  Inst 
March  (1960),  Justice  Frankfurter  opined  that — 

The  Anglo-American  system  of  law  Is  based  not  on  transcendental  revelation  but 
upon  the  conscience  of  society — ascertained  as  best  It  may  be  by  a  tribunal 
disciplined  for  the  task  and  environed  by  the  best  safeguards  for  disinterested¬ 
ness  and  detachment. 

Does  not  this  opinion  border  on  the  fears  expressed  by  many  at  these 
hearings  regarding  the  thinking  of  tho  judges  of  the  World  Court? 

Much  has  been  said  about  the  Panama  Canal  and  the  treaties  we 
have  with  the  Government  of  Panama,  and  how  the  World  Court 
would  affect  the  interests  of  the  United  States.  Well,  the  Monroe 
Doctrine,  which  Mr.  Mikoyan  has  so  recently  flaunted,  and  other 
treaties,  have  long  ago  established  our  interests  there.  But  for  the 
sake  of  political  expediency,  and  an  adjustment  to  what  Justice 
Frankfurter  prefers  to  call  “the  conscience  of  society,”  and  what 
Robert  Hutchins  believes  in,  “traditional  American  ideas  need  to  be 
reexamined.”  Certain  supine  statesmen  and  editorial  writers  sug¬ 
gest  the  idea  that  we  internationalize  the  Panama  Canal.  Past  ex¬ 
perience  and  history  prove  that  the  first  sign  of  weakness  by  a  nation 
is  the  signal  for  a  stronger  nation  to  exercise  possession  and  ulti¬ 
mate  power,  one  over  the  other. 

With  this  sort  of  thinking  abroad  in  this  Nation,  it  is  believed  that 
this  committee  should  well  understand  that  it  would  be  very  easy, 
if  Senate  Resolution  94  is  approved,  to  see  the  first  break  in  the  dike 
of  freedom  in  the  United  States. 
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REASONS  FOR  NOT  APPROVING  SENATE  RESOLUTION  04 

Many  reasons  linvo  been  advanced  to  this  committee  in  opposition 
to  Senate  Resolution  94,  with  which  we  heartily  concur. 

Wo  would  suggest  that  this  measure  be  defeated  for  the  following 
reasons: 

1.  All  appoarances  indicate  a  first  stop  to  internationalize  the  citi¬ 
zens  of  the  world  into  a  one- world  dictatorship. 

2.  Our  American  system  of  jurisprudence  would  bo  substituted  to 
an  ombryonic  system  of  doubtful  value. 

{).  The  United  States  would  have  too  little  to  say  about  the  selec¬ 
tion  of  judges  for  the  World  Court. 

4.  It  will  impinge  the  sovereignty  of  the  United  States. 

fi.  There  will  bo  no  appellate  tribunal  or  provisions  for  same. 

6.  Nomination  procedure  is  faulty  and  inimical  to  the  interests  of 
the  United  States;  the  judges  take  no  oath  and  impeachment  pro¬ 
ceedings  are  nil. 

7.  Secret  hearings  possible  behind  closed  doors  and  because  of 
appointive  procedures,  it  is  boliovcd  that  judgos  will  be  onos  who  aro 
unfamiliar  with  an  environment  of  freedom  and  liberty,  thereby 
resulting  in  decisions  based  on  popular  world  sociological  and  ideo¬ 
logical  philosophy. 

RETAINING  OUR  FREEDOMS 

George  Washington  was  very  meticulous  about  becoming  involved 
in  foreign  intrigue,  apropos  his  quoted  statements : 

Against  the  insidious  wiles  of  foreign  influence  (I  conjure  you  to  believe  me, 
fellow  citizens),  the  Jealousy  of  a  free  people  ought  to  bo  constantly  awake  since 
history  and  experience  prove  that  foreign  Influence  Is  one  of  the  most  baneful 
foes  of  republican  government.  *  *  *  Real  patriots  who  may  resist  the  Intrigues 
of  the  favorite  aro  liable  to  become  suspected  and  odious;  while  its  tools  and 
dupes  usurp  the  applause  and  confidence  of  the  purpose,  to  surrender  their  in¬ 
terests.  *  *  ♦  If  we  remain  one  people,  under  an  efficient  government,  the  period 
is  not  far  off  when  we  may  defy  material  injury  from  external  nnnoyanco;  when 
we  may  take  such  an  nttiude  as  will  cause  neutrality,  we  may  at  any  time  re¬ 
solve  upon,  to  be  scrupulously  rospectcd;  when  belligerent  nations,  under  the 
possibility  of  making  acquisitions  upon  us,  will  not  lightly  hazard  the  giving 
us  possible  provocation;  when  we  may  choose  peace  or  war,  as  our  interest, 
guided  by  Justice,  shall  counsel.  Why  forego  the  advantage  of  so  peculiar  a  situ¬ 
ation;  why  quit  our  own  to  stand  upon  foreign  ground?  Why  ho  interweaving 
our  destiny  with  that  of  any  part  of  Europe,  entangle  our  peace  and  prosperity 
in  the  tolls  of  Europeon  ambition,  rlvalship,  interest,  humor,  or  caprice? 

It  has  boon  said  that  the  World  Court  has  no  power  to  enforce  its 
edicts  once  arrived  at.  Our  President  has  stated  that  if  the  United 
States  would  accept  a  rule  of  law  and  withdraw  our  self-judging  as¬ 
pect,  it  would  strength  the  position  of  the  United  States.  It  has  been 
stated  that  the  judges  appointed  to  this  Court  could  be  trusted,  that 
no  doubt  they  were  men  of  integrity.  However,  it  was  Thomas  Jeffer¬ 
son  who  stated  that  he  did  not  want  to  take  any  chances  with  “gov¬ 
ernment  by  men’’  in  place  of  “government  by  law.”  He  said : 

It  would  be  a  dangerous  delusion  if  pur  confidence  in  the  men  of  our  choice 
should  silence  our  fears  for  the  safety  of  our  rights.  Confidence  is  everywhere 
the  parent  of  despotism.  Free  government  is  founded  on  Jealousy,  not  in  confi¬ 
dence.  It  is  Jealousy,  and  not  confidence,  which  prescribes  limited  constitutions 
to  bind  down  those  whom  we  are  obliged  to  trust  with  power.  ♦  ♦  ♦  In  questions 
of  power,  then  let  no  more  be  heard  of  confidence  in  man,  but  bind  him  down 
from  mischief  by  the  chains  of  the  Constitution. 


INTERNATIONAL  COURT  OF  JUSTICE 


239 


And  a  more  significant  foresight  of  Mr.  Jefferson  was,  “When  all  gov¬ 
ernment  shall  be  drawn  to  Washington,  as  the  center  of  power,  it  will 
become  venal  and  oppressive.”  We  have  experienced  some  of  this 
wisdom,  so  let  us  not  fall  into  a  “one  world  concentration  of  power” 
trap.  Let  us  retain  the  Connally  amendment,  and  our  freedoms  which 
by  hard  experience  and  hardships  we  have  been  able  to  maintain.  Let 
us  not  bo  taken  in  by  the  power  play  of  the  United  World  Federalists. 

These  United  States  were  founded  as  a  Christian  nation,  and  not¬ 
withstanding  some  efforts  to  change  it,  the  Supreme  Court  has  con¬ 
stantly  held  this  to  bo  true.  The  United  Nations  is  composed  of 
nations,  some  of  which  do  not  believe  in  God,  a  sort  of  mixture  of  the 
true  and  the  false.  This  World  Court  will  bo  the  heartbeat  of  a 
non-Christian  alliance.  Thus,  we  wish  to  close  with  the  prayerful 
admonition  of  our  beloved  first  President : 

Almighty  God,  we  make  our  earnest  prayer  that  Thou  wilt  keep  the  United 
States  In  Thy  holy  protection ;  that  Thou  wilt  incline  the  hearts  of  the  citizens 
to  *  *  *  entertain  brotherly  lovo  and  affection  for  their  fellow  citizens  *  *  *  to 
lovo  mercy  and  to  demean  ourselves  with  that  charity,  humility,  and  pacific 
temper  of  mind  which  were  the  characteristics  of  the  Divine  Author  *  *  *  with¬ 
out  a  humble  Imitation  of  whose  example  in  these  things,  wo  can  never  hope  to 
ho  a  happy  nation.  Grant  our  supplication,  we  beseech  Thee,  through  Jesus 
Christ,  our  Lord. 

And  to  this  we  say  a  reverent  amen. 

Mr.  Chairman,  wo  thank  your  committee  for  this  opportunity  to 
express  our  views. 

Senator  Green.  Thank  you.  I  understand,  I  hope  correctly,  that 
you  are  opposed  in  principle  to  the  undertaking  that  we  have  been 
discussing. 

Mr.  Spiers.  That  is  correct ;  yes,  sir. 

Senator  Green.  Have  you  any  questions? 

Senator  Carlson.  No,  sir. 

Senator  Green.  Thank  you.  The  next  witness  is  Mrs.  Myra  C. 
Hacker,  chairman,  foreign  affairs,  National  Association  of  Pro  Amer¬ 
ica,  West  Englewood,  N7J.  Mrs.  Hacker,  will  you  proceed,  please? 

STATEMENT  OP  MRS.  MYRA  0.  HACKER,  CHAIRMAN,  FOREIGN 
APPAIRS,  NATIONAL  ASSOCIATION  OP  PRO  AMERICA 

Mrs.  Hacker.  Thank  you,  Senator.  I  concede  it  a  great  honor, 
privilege,  and  pleasure  topresent  my  testimony  to  this  efistinguishea 
committee.  I  am  Myra  C.  Hacker.  I  reside  at  1646  Warwick  Ave¬ 
nue,  West  Englewood,  N. J.  I  am  speaking  for  the  National  Associa¬ 
tion  of  Pro  America.  I  am  offering  for  the  record  in  addition  to  my 
own  statement  a  statement  of  the  national  president  of  Pro  America, 
a  statement  from  the  various  State  chapters  of  New  Jersey.  Texas, 
west  Texas  and  New  Mexico,  Oklahoma,  the  State  of  Washington, 
and  California. 

I  will  start  reading  from  my  statement. 

OPERATION  OF  THE  RESERVATION 

The  Connally  amendment  or  reservation  permits  the  United  States 
to  decide  what  disputes  it  will  submit  to  the  International  Court  of 
Justice.  Six  words — the  Connally  amendment — tacked  on  to  the  Morse 
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World  Court  resolution,  1940,  provided  that  America  would  not 
accept  the  compulsory  jurisdiction  of  the  World  Court  in  matters 
which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  as  determined  by  the  United  Stntes.  Those  six  words  stand 
between  our  country  and  inevitable  additional  loss  of  sovereignty ; 
tboir  deletion  could  hasten  our  entry  into  world  government. 

Sonator  Humphrey  introduced  Senate  Resolution  94  March  24, 1959, 
which  seeks  to  repeal  the  Connally  amendment,  that  is  to  strike  the  six 
words  “ns  determined  by  the  United  States”  from  the  former  1946 
resolution  of  Senator  Morse. 

By  so  doing  the  Humphrey  resolution  aims  simply  to  take  away 
from  the  United  States  the  right  formerly  reserved  to  our  own  country 
to  determine  which  cases  affecting  the  United  Stntes  and  its.  citizens 
should  come  bofore  the  International  Court  of  Justice.  This  is  the 
crux  of  the  Humphrey  amendment  as  embodied  in  Senate  Resolution 
94. 

RESOLUTION  SEEKS  TO  REACTIVATE  TUB  INTERNATIONAL  COURT 

It  is  apparent  that  tho  Humphrey  resolution  seeks  to  reactivate  the 
International.  Court,  which  has  admittedly  settled  loss  than  one  case 
n  year  since  its  inception  some  13  years  ago.  In  order  to  fill  this 
empty  court  with  cases  and  give  it  the  authority  to  ordor  us  around 
and  thus  ns  they  say,  to  “substitute  rule  by  law  for  rule  by  terror,” 
tho  first  stop  would  be  to  repeal  tho  clause  known  as  the  Connally 
amendment,  which  reserves  to  the  United  States  the  right  to  dotermino 
which  cases  involving  our  country  are  domestio  issues  and  therefore 
not  subject  to  international  jurisdiction. 

In  other  words,  tho  effort  is  being  made  to  empower  a  body  of  16 
judges,  14  of  them  non- Americans,  sitting  in  a  foreign  land,  to  decide 
what  matters  concerning  the  United  States  they  shall  pass  judgment 
on — and  to  make  those  judgments  binding  upon  all  of  us.  Where, 
then,  would  be  tho  sanctity  of  our  own  institutions  ? 

Whore  would  be  our  sovereign. standing  as  a  nation? 

All  great  nations  die  from  within — liberties  aro  always  surrendered 
under  a  delusion. 

World  peace  is  a.  consummation  devoutly  to  be  wished  for,  and 
rule  by  law  is  a  principle,  to  which  our  Nation  lias  had  a  lifelong 
dedication,  but  the  combining  of  the  two  phrases  into  a  single  shibbo¬ 
leth  involves  an  oversimplification  which  is  both  misleading  and 
dangerous.  It  also  obscures  a  purpose  which  is  far  from  simple  or 
straightforward  and  which  would,  if  achieved,  spell  disaster  for  our 
American  way  of  life. 

DIFFERING  PRINCIPLES  OF  LAW 

Americans,  are  fond  of  slogans.  They  enjoy  them  without  too 
much  appreciation  of  their  meaning  and  implication.  We  waged  a 
war  for  democracy  in  World  War  I,  which  ended  with  a  dictatorship 
in  most  of  Europe.  In  World  War  II  we  fought  for  the  so-called 
four  freedoms  and  ended  up  with  totalitarian  powers  dominating 
more  than  half  the  world  with  no  God-given  rights  or  liberties. 

The  new  panacea  is  “world  rule  by  law”  which  envisions  a  super- 
court  backed  by  a  body  of  world  law. 
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_  It  has  been  spearheaded  by  a  portion  of  the  American  Bar  Associa¬ 
tion  which  in  its  eagerness  to  find  a  common  denominator  of  legal 
principle  for  the  entire  world,  forgets  that  what  it  calls  the  well- 
known  principles  of  law  are  radically  different  in  various  parts  of 
the  world. 

As  the  Stato  Bar  Association  of  Texas  has  pointed  out,  the  World 
Court  is  not,  and  would  not  bo,  bound  and  guided  by  the  British 
common  law,  the  American  system  of  constitutional  law,  or  the  guar¬ 
antees  of  individual  rights  which  we  hold  sacred,  and  would  therefore 
tend  to  follow  its  own  judgments  or  the  courses  which  the  pressures 
upon  it  determine.  And  so  our  birthright  of  justice  based  upon  God- 
given  rights  would  be  traded  for  a  very  watery  mess  of  pottage. 

SOVIET  INTENTIONS 

“One  thing  is  certain,”  says  the  Committee  on  World  Peace  Through 
Law  of  the  American  Bar  Association,  “the  Russians  havo  a  profound 
psychological  dcsiro  to  bo  considered  a  modern,  enlightened,  civilized' 
nation.” 

Consider  the  treacherous  butchery  in  Hungary ;  consider  the  missile 
rattling  and  the  general  truculence  of  Nikita  Khrushchev  on  his  Amer¬ 
ican  visit,  and  one  wonders  just  how  naive  an  eminent  body  of  lawyers,, 
bont  on  spreading  their  brand  of  jam  on  everybody’s  bread,  can  be¬ 
come  about  the  noble  aspirations  of  a  confessed  and  blatantly  aggres¬ 
sive  dictatorship,  which  is  working  actively  for  our  downfall.  It 
seems  that  they  forgot  the  supremo  political  fact  of  our  era,  that  there 
are  certain  totalitarian  powers  that  are  determined  to  bring  about  the 
downfall  of  every  free  nation  by  force  or  subversion. 

Another  proponent  of  this  deceptive  panacea  for  a  dominant  World 
Court  said: 

A  major  missing  element  In  our  agreements  wltli  the  Soviet  lenders  has  been 
any  provisions  ns  to  how  disputes  about  the  meaning  of  the  agreements  In  connec¬ 
tion  with  their  Implementation  could  be  decided. 

In  spite  of  communism’s  repeated  assertions  that  contracts  should 
be  taken  seriously  only  as  long  as  they  aro  unilaterally  expedient.,  he 
innocently  explained  the  failure  of  the  Geneva  summit  conference’s 
agreement  on  Germany  by  the  hypothesis  that  Khrushchov’s  “under¬ 
standing”  of  its  meaning  “was  ostensibly  different  from  ours,”  and  that 
he  would  havo  adhered  to  it  better  if  a  supercourt.  had  clarified  it  for 
him.  Shutting  his  eyes  to  the  Machiavellian  philosophy  of  Kremlin 
diplomacy  (oi  which  in  his  position  he  cannot  bo  unaware),  he  pro¬ 
poses  under  a  strengthened  International  Court  a  “competition  *  *  * 
m  a  context  of  justice”  between  the  Communist  and  the  free  world. 
“Then,”  he  adds,  “we  could  say  without  hestitation :  Let  the  stronger 
system  win,  knowing  that  both  systems  would  bo  moving  in  a  direction 
of  world  peace.” 

We  shudder  to  envision  this  competition  which  he  nods  at  if,  under 
the  plan  he  advocates,  we  yield  our  national  sovereignty  and  our 
strength  and  freedom  of  instantaneous  action.  Soviet  Russia  prides 
itself  on  taking  advantage  of  the  weakness  of  good  people  and  good 
nations. 

It  is  assumed,  rather  rashly,  that  most  of  the  nations  would  initially- 
ratify  such  a  charter,  with  the  holdouts  joining  soon  after  to  get  out 
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■of  the  cold.  Just  what  would  happen  to  us  once  we  dumped  our 
unique  rights  and  protections  ns  Americans  unto  a  common  legal  pool 
with  the  slave  subjects  of  the  dictatorships  is  not  outlined.  Wo  already 
know  that  American  servicemen,  on  duty  in  foreign  parts,  lose  for 
the  duration  the  protection  of  American  law,  and  world  peace  through 
world  law  does  not,  understandably,  sketch  the  power  scramble  which 
would  ensue  if,  in  the  world,  were  but  one  dominant  court  with  one 
-executive  and  one  solo  army  to  enforce  its  wishes. 

DANGERS  OF  SENATE  RESOLUTION  94 

Following  are  some  points  that  illustrate  the  impossibility  and  tlio 
■danger  of  Senator  Humphrey’s  abolition  of  the  Connally  amendment, 
in  the  foreseeable  future : 

1.  It  is  essential  to  oppose  giving  the  International  Court  power  and 
authority  to  determine  what  matters  are  domestic  and  what  interna¬ 
tional.  because  many  members  of  this  Court,  ns  well  as  many  high 
officials  of  our  State  Department  and  Government  no  longer  recog¬ 
nize  any  real  distinction  between  domestic  and  foreign  affairs.  From 
their  standpoint  immigration  is  not  domestic,  education  is  not  do¬ 
mestic,  civil  rights  aro  not  domestic,  our  Panama  Canal  is  not  domestic. 
Every  one  of  the  world  government  plans,  political,  economic,  mili¬ 
tary,  welfare,  and  propaganda,  could  do  linked  together  if  the  Inter¬ 
national  Court  were  no  longer  barred  from  ruling  on  what  are  domestic 
issues. 

2.  The  opponents  of  the  Connally  amendment  assume  that  its  re¬ 
tention  has  been  one  of  tho  major  reasons  for  the  failure  of  the  na¬ 
tions  to  submit  their  disputes  to  tho  World  Court.  One  wonders 
just  how  major  a  reason  it  is  if  it  is  a  reason  at  all.  There  have  been 
many  disputes  in  the  last  10  years,  truly  international  in  character, 
which  might  properly  have  been  submitted  to  the  Court.  One  is  the 
present  Berlin  crisis,  another  the  Suez  crisis,  and  there  have  been 
others. 

3.  Mr.  John  Foster  Dulles,  in  his  address  to  the  New  York  State 
Bar  Association  January  31,  1069,  appears  to  have  been  opposed  to 
any  present  increase  of  tho  power  of  the  present  World  Court  by  the 
simple  elimination  of  the  Connally  amendment. 

4.  There  can  bo  no  general  agreement  on  law  in  tho  United  Nations 
or  world  law  in  the  foreseeable  future.  Law  cannot  be  formulated  on 
a  national  or  international  basis  without  a  common  basis  of  morality 
and  common  standards  of  justice.  The  conflicts  are  political,  not  judi¬ 
cial.  They  are  concerned  with  power — with  the  prior  question  of 
whose  law  is  to  then  be  the  law.  How  much  Hungarian  law  was  per¬ 
mitted  by  Russian  forces  in  Hungary,  or  Tibetan  law  in  Tibet  by  Red 
China?  Throughout  history,  the  so-called  rule  of  law,  as  our  fore¬ 
fathers  knew,  was  established  by  force,  not  good  will. 

All  rights  under  the  TT.N.  come  from  government,  not  from  God 
or  the  spiritual  nature  of  man,  and  this  law  becomes  simply  an  ad¬ 
ministrative  expedient  subject  to  the  whims  of  the  governing  bodies. 
With  dictatorship  countries  like  Russia  and  Red  Chma,  where  the  in¬ 
dividual  exists  for  and  at  the  mercy  of  the  state,  we  can  find  but 
little  common  grounds  on  legal  fundamentals. 
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The  proponents  of  the  super  World  Court  forget  that,  historically, 
every  attempt  at  world  control  has  been  countered  by  force  and  has 
led  to  eventual  disintegration  with  the  less  civilized,  less  altruistic 
power  ruthlessly  grabbing  the  reins  from  the  more  highly  cultured. 

If  we  are  to  study  the  cycles  of  the  ages,  if  wo  are  to  be  guided  by 
the  lessons  of  the  past,  let  us  remember  that  a  nation  which  over¬ 
reaches  itself  always  falls  headfirst  into  the  mire. 

That  is  why  we  must  resist  the  repeal  of  the  Connally  amendment. 
To  give  an  International  Court  the  right  to  adjudicate,  against  our 
wishes,  matters  which  we  consider  our  domestic  concern  would  be  to 
take  a  keystone  from  under  the  foundation  of  our  Constitution. 

The  truth  is  that  we  in  America  believe  that  the  rights  of  the  in¬ 
dividual  are  natural  rights;  that  is,  they  are  inherent  in  the  nature 
of  man  and  the  universe;  they  came  from  God.  That  belief  is  the 
basis  of  our  Declaration  of  Independence,  our  Constitution,  our  Bill 
of  Rights. 

Government  in  the  United  States  under  our  Constitution,  is  there¬ 
fore  the  servant  of  the  citizen  representing  him  among  nations  and 
performing  for  him  at  home  those  functions  which  the  individual’ 
cannot  accomplish  alone. 

Legislators  and  executives.  Federal,  State,  and  local,  are  accord¬ 
ingly  elected  to  represent  and  further  the  interests  of  the  voters. 

We  must  preserve  the  constitutional  guarantees  that  protect  our 
God-given  rights  from  governmental  encroachment. 

Distinguished  Senators,  for  those  principles  of  American  Govern¬ 
ment  that  are  above  party  and  personality.  I  ask  your  best  efforts 
for  their  preservation  so  that  the  liberty  that  was  yours,  was  mine 
and  must  do  our  children’s  shall  be  preserved  in  this  generation.  I 
ask  your  rejection  of  Resolution  04. 

Senator  Green.  Thank  you  very  much. 

Are  you  satisfied  with  the  proposals  that  have  been  made  today,  or 
do  you  think  it  is  this  or  nothing?  Do  you  have  any  practical  sug¬ 
gestions  as  a  substitute  for  what  is  proposed  today  that  we  have  been 
talking  about?  ^ 

Mrs.  Hacker.  X  feel  unless  we  have  a  common  basis  of  morality  and 
common  standards  of  justice,  it  would  be  impossible  to  have  any 
control. 

Senator  Green.  Have  we  such  a  common  standard? 

Mrs.  Hacker.  Not  in  the  world,  no. 

Senator  Green.  Well,  let’s  hope  we  meet  then  in  Heaven. 

Mrs.  Hacker.  I  can  appreciate  that. 

(Mrs.  Hacker’s  prepared  statement  and  the  documents  referred  to 
follow:) 

Statement  by  Myra  C.  Hacker,  National  Association  op  Pro  America 

The  Connally  amendment  or  reservation  permits  the  United  States  to  decide 
what  disputes  it  will  submit  to  the  International  Court  of  Justice.  Six  words 
(the  Connally  amendment)  tacked  on  to  the  Morse  World  Court  resolutions, 
(1040)  provided  that  America  would  not  accept  the  compulsory  jurisdiction  of 
the  World  Court  in  matters  which  are  essentially  within  the  domestic  jurisdic¬ 
tion  of  the  United  States  "as  determined  by  the  United  States."  These  sir 
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words  stand  between  our  country  and  inevitable  additional  loss  of  sovereignty ; 
their  deletion  could  hasten  our  entry  into  world  government. 

Senator  Humphrey  introduced  Senate  Resolution  94  March  24,  1059,  which 
seeks  to  repeal  the  Connally  amendment,  that  is  to  strike  the  six  words,  “as 
determined  by  the  United  States”  from  the  former  1940  resolution  of  Senator 
Morse. 

By  so  doing,  the  Humphrey  resolution  aims  simply  to  take  away  from  the 
United  States  the  right  formerly  reserved  to  our  own  country  to  determine 
which  cases  affecting  the  United  States  and  its  citizens  should  come  before  the 
International  Court  of  Justice.  This  is  the  crux  of  the  Humphrey  amendment 
as  embodied  in  Senate  Resolution  94. 

It  is  apparent  that  the  Humphrey  resolution  seeks  to  reactivate  the  Interna¬ 
tional  Court,  which  has  admittedly  settled  less  than  one  case  a  year  since  its 
inception  some  13  years  ago.  In  order  to  fill  this  empty  court  with  cases  and 
give  it  the  authority  to  order  us  around,  and  thus,  as  they  say,  to  “substitute 
rule  by  law  for  rule  by  terror,”  the  first  step  would  be  to  repeal  the  clause 
known  as  the  Connally  amendment,  which  reserves  to  the  United  States  the 
right  to  determine  which  cases  involving  our  country  are  domestic  issues  and 
therefore  not  subject  to  international  jurisdiction. 

In  other  words,  the  effort  is  being  made  to  empower  a  body  of  15  judges, 
14  of  them  non-Americans,  sitting  in  a  foreign  land,  to  decide  what  matters 
concerning  the  United  States  they  shall  pass  judgment  on — and  to  make  those 
Judgments  binding  upon  all  of  us.  Where,  then,  would  be  the  sanctity  of  our 
own  institutions?  Where  would  be  our  sovereign  standing  as  a  nation? 

All  great  nations  die  from  within — liberties  are  always  surrendered  under  a 
delusion. 

World  peace  is  a  consummation  devoutly  to  be  wished  for,  and  rule  by  law 
Is  a  principle  to  which  our  Nation  has  had  a  lifelong  dedication ;  but  the  com¬ 
bining  of  the  two  phrases  into  a  single  shibboleth  involves  an  oversimplification 
which  is  both  misleading  and  dangerous.  It  also  obscures  a  purpose  which  is 
far  from  simple  or  straightforward,  and  which  would,  if  achieved,  spell  disaster 
for  our  American  way  of  life. 

Americans  are  fond  of  slogans.  They  enjoy  them  without  too  much  apprecia¬ 
tion  of  their  meaning  and  implication.  We  waged  a  war  for  democracy  in 
World  War  I,  which  ended  with  a  dictatorship  in  most  of  Europe.  In  World 
War  II  we  fought  for  the  so-called  four  freedoms  and  ended  up  with  totalitarian 
powers  dominating  more  than  half  the  world  with  no  God-given  rights  or 
liberties. 

The  new  panacea  is  world  rule  by  law  which  envisions  a  supercourt  backed 
by  a  body  of  world  law. 

It  has  been  spearheaded  by  a  portion  of  the  American  Bar  Association,  which, 
in  its  eagerness  to  find  a  common  denominator  of  legal  principle  for  the  entire 
world,  forgets  that  what  it  calls  the  well-known  principles  of  law  are 
radically  different  in  various  parts  of  the  world.  As  the  State  Bar  Association 
of  Texas  has  pointed  out,  the  World  Court  is  not,  and  would  not  be,  bound  and 
guided  by  the  British  common  law,  the  American  system  of  constitutional  law, 
or  the  guarantees  of  individual  rights  which  we  hold  sacred,  and  would  there¬ 
fore  tend  to  follow  its  own  Judgments  or  the  courses  which  the  pressures  upon 
it  determine.  And  so  our  birthright  of  justice  based  upon  God-given  rights 
would  be  traded  for  a  very  watery  mess  of  pottage. 

“One  thing  is  certain,”  says  the  Committee  on  World  Peace  Through  Law  of 
the  American  Bar  Association,  “the  Russians  have  a  profound  psychological 
desire  to  be  considered  a  modern,  enlightened,  civilized  nation.”  Consider  the 
treacherous  butchery  in  Hungary ;  consider  the  missile  rattling  and  the  general 
truculence  of  Nikita  Khrushchev  on  his  American  visit,  and  one  wonders  just 
how  naive  an  eminent  body  of  lawyers,  bent  on  spreading  their  brand  of  jam 
on  everybody’s  bread,  can  become  about  the  noble  aspirations  of  a  confessed 
and  blatantly  aggressive  dictatorship. 

Another  proponent  of  this  deceptive  “panacea”  for  a  dominant  World  Court 
said,  “A  major  missing  element  in  our  agreements  with  the  Soviet  leaders  has 
been  any  provision  as  to  how  disputes  about  the  meaning  of  the  agreements  In 
connection  with  their  implementation  could  be  decided.”  In  spite  of  commu¬ 
nism’s  repeated  assertions  that  contracts  should  be  taken  seriously  only  as 
long  as  they  are  unilaterally  expedient,  he  innocently  explained  the  failure 
of  the  Geneva  summit  conference’s  agreement  on  Germany  by  the  hypothesis 
that  Khrushchev’s  “understanding”  of  Its  meaning  “was  ostensibly  different 
from  ours,”  and  that  he  would  have  adhered  to  it  better  if  a  supercourt  had 
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clarified  it  for  him.  Shutting  his  eyes  to  the  Machiavellian  philosphy  of 
Kremlin  diplomacy  (of  which,  in  his  position,  he  cannot  be  unaware),  he  pro¬ 
poses,  under  a  strengthened  International  Court,  a  “competition  *  *  *  in  a 
context  of  justice*’  between  the  Communist  and  the  free  world.  “Then,”  he 
adds,  “we  could  say  without  hesitation :  Let  the  stronger  system  win,  knowing 
that  both  systems  would  be  moving  in  a  direction  of  world  peace.” 

We  shudder  to  envision  this  competition  which  he  nods  at  if,  under  the  plan 
he  advocates,  we  yield  our  national  sovereignty  and  our  strength  and  freedom  of 
instantaneous  action.  Soviet  Russia  prides  itself  on  taking  advantage  of  the 
weakness  of  good  people  and  good  nations. 

It  is  assumed,  rather  rashly,  that  most  of  the  nations  would  Initially  ratify 
such  a  charter,  with  the  holdouts*  Joining  soon  after  to  get  out  of  the  cold. 
Just  what  would  happen  to  us  once' we  dumped  our  unique  rights  and  protections 
as  Americans  into  a  common  legal  pool  with  the  slave  subjects  of  the  dictator¬ 
ships  is  not  outlined.  We  already  know  that  American  servicemen,  on  duty  in 
foreign  parts,  lose  for  the  duration  the  protection  of  American  law.  And  world 
peace  through  world  law  does  not,  understandably,  sketch  the  power  scramble 
which  would  ensue  if  in  the  world  there  were  but  one  dominant  court  with  one 
executive  and  one  sole  army  to  enforce  its  wishes. 

Following  are  some  points  that  Illustrate  the  impossibility  and  the  danger 
of  Senator  Humphrey’s  abolition  of  the  Connally  amendment,  in  the  foreseeable 
future : 

1.  It  is  essential  to  oppose  giving  the  International  Court  power  and  authority 
to  determine  what  matters  are  domestic  and  what  international,  because  many 
members  of  this  Court,  as  well  as  many  high  officials  of  our  State  Department 
and  Government  no  longer  recognize  any  real  distinction  between  domestic  and 
foreign  affairs.  From  their  standpoint  immigration  is  not  domestic,  education 
is  not  domestic,  civil  rights  are  not  domestic,  our  Panama  Canal  is  not  domestic. 
Every  one  of  the  world  government  plans,  political,  economic,  military,  welfare, 
and  propaganda,  could  be  linked  together  if  the  International  Court  were  no 
longer  barred  from  ruling  on  what  are  domestic  issues. 

2.  The  opponents  of  the  Connally  amendment  assume  that  its  retention  has 
been  one  of  the  major  reasons  for  the  failure  of  the  nations  to  submit  their 
disputes  to  the  World  Court.  One  wonders  just  how  major  a  reason  it  is,  if 
it  is  a  reason  at  all.  There  have  been  many  disputes  in  the  last  10  years,  truly 
international  in  character  which  might  properly  have  been  submitted  to  the 
Court.  One  is  the  present  Berlin  crisis,  another  the  Suez  crisis  and  there  have 
been  others. 

3.  Mr.  John  Foster  Dulles,  in  his  address  to  the  New  York  State  Bar  Asso¬ 
ciation  January  31,  1959,  appears  to  have  been  opposed  to  any  present  increase 
of  the  power  of  the  present  World  Court  by  the  simple  elimination  of  the 
Connally  amendment. 

The  address  reveals  his  complete  distrust  of  the  system  of  “wdftd  peace  through 
world  rule”  which  he  states  Is  the  creed  of  international  communism.  He  states 
“Furthermore  law  to  Communists  means  something  very  different  than  to  us. 
To  them  laws  are  essentially  the  means  whereby  those  in  power  suppress  or 
destroy  their  enemies.”  He  was  known  as  a  believer  In  the  United  Nations,  yet 
we  have  reason  to  think  he  envisioned  a  tribunal  built  upon  nations  with  common 
standards  and  with  agreement  on  some  basic  principles. 

4.  There  can  be  no  general  agreement  on  law  in  the  United  Nations  or  world 
law  In  the  foreseeable  future.  Law  cannot  be  formulated  on  a  national  or  inter¬ 
national  basis  without  a  common  basis  of  morality  and  common  standards  of 
justice.  The  conflicts  are  political,  not  judicial.  They  are  concerned  with 
power — with  the  prior  question  of  whose  law  is  to  be  the  law.  How  much  Hun¬ 
garian  law  was  permitted  by  Russian  forces  in  Hungary,  or  Tibetan  law  in 
Tibet  by  Red  China?  Throughout  history,  the  so-called  rule  of  law,  as  our 
forefathers  knew,  was  established  by  force,  not  good  will. 

All  rights  under  the  U.N.  come  from  government,  not  from  God  or  the  spiritual 
nature  of  man,  and  this  law  becomes  simply  an  administrative  expedient  subject 
to  the  whims  of  the  governing  bodies.  With  dictatorship  countries  like  Russia 
and  Red  China  where  the  individual  exists  for,  and  at  the  mercy  of  the  state, 
we  can  find  but  little  common  ground  on  legal  fundamentals. 

The  proponents  of  the  super  World  Court  forget  that,  historically,  every 
attempt  at  world  control  has  been  countered  by  force  and  has  led  to  eventual 
disintegration,  with  the  less  civilized,  less  altruistic  power  ruthlessly  grabbing 
the  reins  from  the  more  highly  cultured.  > 
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If  we  nr©  to  study  the  cycles  of  the  ages,  if  we  are  to  be  guided  by  the  lessons 
of  the  past,  let  us  remember  that  a  nation  which  overreaches  itself  always  falls 
headfirst  into  the  mire. 

That  is  why  we  must  resist  the  repeal  of  the  Connally  amendment.  To  give 
an  international  court  the  right  to  adjudicate,  against  our  wishes,  matters  which 
we  consider  our  domestic  concern,  would  be  to  take  a  keystone  from  under  the 
foundation  of  our  Constitution. 

Further,  since  the  Coprt,  itself,  would  decide  what  it  would  or  would  not 
accept,  the  Pandora’s  box  of  all  sorts  of  tyranny  would  be  opened  wide. 

The  truth  is  that  we  in  America  believe  that  the  rights  of  the  individual  are 
natural  rights ;  that  is,  they  are  inherent  in  the  nature  of  man  and  the  universe, 
they  come  from  God.  That  belief  is  the  basis  of  our  Declaration  of  Independ¬ 
ence,  our  Constitution,  our  Bill  of  Bights,  and  the  vast  majority  of  our  court 
decisions. 

Government  in  the  United  States,  under  our  Constitution,  is  therefore  the 
servant  of  the  citizen,  representing  him  among  nations  and  performing  for  him 
at  home  those  functions  which  the  individual  cannot  accomplish  alone.  Legis¬ 
lators  and  executives,  Federal,  State,  and  local,  aro  accordingly  elected  to 
represent  and  further  the  interests  of  the  voters.  Both  the  rights  of  man  and 
the  law  itself  should  be  supreme  over  the  members  of  government.  We  must 
preserve  the  constitutional  guarantees  that  protect  our  God-given  rights  from 
governmental  encroachment. 

Distinguished  Senators,  I  ask  your  rejection  of  the  Humphrey  resolution, 
Senate  Resolution  04,  as  a  threat  to  our  sovereignty  and  a  dangerous  surrender 
of  our  basic  liberties  to  a  World  Court  which  has  no  attributes  of  a  court  under 
U.S.  law.  This  resolution  could  be  a  step  backward  in  the  history  of  liberty 
and  an  unwarranted  extension  of  governmental  powers.  The  history  of  liberty 
is  the  limitation  of  the  powers  of  government. 

Wo  recognize  and  must  preserve  the  careful  constitutional  system  of  checks 
and  balances  In  which  the  President,  Congress,  and  the  courts  are  subordinate 
to  the  Constitution.  We  must  preserve  the  constitutional  guarantees  that  pro¬ 
tect  our  God-given  rights  from  governmental  encroachment  so  that  at  all  times 
we  have  a  government  of  laws  and  not  of  men.  The  American  Constitution  is 
built  on  the  basic  principle  of  limited  government. 

This  concept  of  limited  government  is  uniquely  American  and  is  the  primary 
reason  for  the  great  material  and  spiritual  development  of  America  and  under 
which  liberty  for  the  first  time  became  an  actuality. 

Yet,  we  are  asked  to  repeal  the  Conually  amendment,  to  pump  our  blood  into 
the  International  Court,  so  that  its  empty  halls  may  be  filled  with  cases  con¬ 
cerning  us,  so  that  its  assorted  judges — 1  American  and  14  Russian,  Polish, 
Chinese,  Latin  American,  and  other  foreign  nationals — may  tell  us  how  to 
behave  and  wield  the  big  stick  if  we  demur. 

Why  anyone  in  this  country  should  desire  us  to  assert  our  world  leadership 
by  first  committing  national  suicide  Is  the  mystery  of  this  generation.  Do  they 
not  realize  that  an  America  shackled  by  the  domination  of  foreign  ideologies 
and  hamstrung  by  the  weakness  of  foreign  economies  and  policies  can  be  of 
little  use  to  itself  or  to  the  world  at  large? 

I  ask  your  rejection  of  Senate  Resolution  94. 


National  Association  op  Pro  America, 

January  27, 1960. 

Hon.  J.  W.  Fclbrioht, 

Chairman ,  Committee  on  Foreign  Relatione, 

U.S.  Senate,  Washington,  D.O . 

Dear  Sir:  Believing,  with  you,  that  it  is  the  solemn  duty  of  our  elected 
representatives  to  protect  this  Nation  from  foes  within  and  without  who 
would  reduce  our  people  to  that  estate  from  which  we  rose  when  we  became 
*  free  people  some  180  years  ago,  and  it  is  also  their  solemn  duty  to  direct  our 
Government  to  recognize  its  statutory  limitations  and  to  keep  the  liberty  so 
hardly  won,  the  National  Association  of  Pro  America  has  repeatedly  stated  its 
belief  in  the  institutions  of  the  United  States.  We  do  now  come  before  this 
committee  of  the  U.S.  Senate  urging  that  no  action  be  taken  which  would  recom¬ 
mend  to  the  Senate  that  it  allow  any  body,  regardless  of  how  it  be  constituted, 
to  assume — or  even  to  share — the  right  of  the  United  States  to  determine  for 
itself  whether  a  matter  be  domestic  or  not. 
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We  ask  the  question,  Senator  Fulbrigbt  and  gentlemen  of  the  committee, 
“What  universal  code  of  law  or  Jurisprudence  can  In  Justice  and  equity  be  cited, 
upon  which  can  be  based  a  determination  of  questions  brought  before  an  inter¬ 
national  court,  when  each  nation  which  becomes  a  party  thereto  has — and 
properly— its  own  system  of  justice  and  its  own  comprehension  of  equity ?” 

The  citizens  of  this  Nation  should  make  no  apology  for  choosing  to  be  heard 
by  their  own  judges,  in  their  own  courts,  according  to  their  own  system  of 
laws,  and  in  the  light  of  their  own  mores.  These  protections  to  freedom  must 
he  upheld  not  only  for  our  own  sakes,  but  as  illustrious  examples  to  those  others 
In  the  world  who  have  been  less  fortunate  in  their  heritage  or  who  live,  vol¬ 
untarily  or  otherwise,  by  and  under  other  forms  of  government  more  suited  to 
themselves.  No  man,  and  no  combination  of  men  or  nations,  gains  either  the 
respect  of  others  or  the  possibility  of  becoming  a  living  example  to  others,  if  he 
compromises  his  own  standards  to  become  like  unto  those  whom  he  hopes  to 
encourage  to  seek  greater  ideals  and  implement  them,  each  in  his  own  way. 
You  can  permanently  lift  no  man  or  nation  by  force;  but  you  can  set  for  him 
nn  example,  and  give  to  him  a  helping  hand  when  he  looks  for  assistance  In 
attaining  his  own  interpretation  of  that  which  you  have  attained. 

We  would  point  out,  and  most  respectfully,  that  it  was  not  only  by  con¬ 
ceding  that  our  concept  of  government  was  difficult  to  keep,  and  that  our  people 
might  themselves  not  always  be  strong  enough  or  wise  enough  to  maintain  it, 
that  our  Founding  Fathers  made  for  us  this  bastion  of  freedom  and  justice  un¬ 
der  God.  They  also  fenced  in  the  power  of  the  general  government  and  asserted 
to  the  people  that  in  it  they  had  the  finest  concept  of  men’s  minds  which  they,  the 
people,  must  respect  and  work  for  without  cessation  all  the  days  of  their  lives. 
The  finest  structure  will  endure  only  if  its  sworn  protectors  stand  firmly  in 
the  path  of  Ideas  which  would  weaken  or  destroy.  We  request  that  you  honor¬ 
able  gentlemen  will  thus  firmly  stand  between  the  sovereign  citizens  of  this  Na¬ 
tion  and  ideas  which,  however  well  intentioned,  are  different,  and  less  than 
protective  of  our  rights. 

An  International  Court  of  Justice  to  sit  on  those  disputes  between  countries 
which  are  voluntarily  agreed  between  the  parties  thereto,  is  quite  proper, 
whether  or  not  such  court  is  widely  used  or  even  widely  acclaimed.  To  Invite 
such  a  court  to  adjudicate  disputes  not  voluntarily  submitted — by  any  country — 
is  to  result  in  a  futility  of  decision  and  consequent  debasement  of  the  court, 
or,  to  imply  that  its  decisions  can  be  enforced  upon  any  country  which  Is  in¬ 
voluntarily  concerned.  This  would  result  either  in  chaos,  or  in  the  world  rule 
not  of  law,  but  in  the  world  rule  of  force. 

The  intrusion  into  the  domestic  affairs  of  our  Nation  by  any  external  body, 
for  any  reason,  is  not  to  be  tolerated  by  those  who  are  the  proud  citizens  of 
this  Republic.  To  suggest  that  Intrusion  would  never  happen  is  conjecture ;  what 
is  contemplated  is  the  granting  of  the  right  from  which  such  possibility  is  the 
legal  sequitur.  No  such  grant  should  be  permitted,  we  are  convinced,  by  those 
whom  the  people  chose  to  act  for  them  in  this  august  body. 

Further,  we  believe  that  this  Nation  should  never  agree  to  be  a  party  to  any 
international  agreement,  such  as  the  one  under  consideration,  which  could  lead 
to  our  own  official  approval  of  interference  in  the  internal  affairs  of  another 
nation.  This  seems  to  us  to  be  no  way  to  make  friends  and  advance  the  cause 
of  peace. 

Thank  you  for  the  opportunity  to  express  these  convictions  on  behalf  of 
the  National  Association  of  Pro  America,  whose  members  I  serve  as  president* 
Respectfully  yours, 


Mart  Elizabeth  Snow 


Mrs.  John  Howland  Snow. 


Re  the  World  Court — Resolution  Supporting  Retention  of  the  Connaixy 

Amendment 

(Unanimously  adopted  by  the  New  Jersey  Chapter  of  the  National  Association  of 
Pro  America,  December  10,  1959) 

Whereas  we  believe  in  the  principle  of  self-determination  and  home  rule  for 
nations;  and 

Whereas  there  is  not  at  this  time,  and  will  not  be  in  the  foreseeable  future, 
any  common  basis  of  morality  and  standards  of  justice  among  the  nations  of  the 
world ;  and 
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Whereas  the  Interests  of  the  United  States  have  already  been  adversely  affected 
by  the  World  Court ;  and 

Whereas  the  jurisdiction  of  the  World  Court  without  the  Connally  reservation 
would  subject  the  United  States  to  foreign  control  and  the  beginning  of  world 
government :  Therefore,  be  it 

Resolved ,  That  we  oppose  any  and  all  attempts  to  repeal  the  Connally  reser¬ 
vation  which  limits  the  jurisdiction  of  the  World  Court  to  purely  International 
affairs  and  guarantees  self-determination  to  the  citizens  of  the  United  States  and 
the  maintenance  of  our  sovereignty. 

Myra  0.  Haoker, 

Mrs.  Ralph  E.  Hacker, 
Chairman  of  Legislation . 


Dallas,  Tex.,  January  26, 1960. 

Mrs.  Ralph  Haoker, 

Washington ,  D.O.: 

Texas  chapter  Pro  America  favors  retention  of  Connally  amendment. 

Mrs.  William  L.  Crawford,  Secretary . 


Whereas  the  Connally  reservation  resolution  of  the  Texas  Bar  Association  ex¬ 
presses  the  views  of  Pro  America,  be  it  resolved  Pro  America  endorse  the  Texas 
Bar  Association  resolution  os  follows : 

“Whereas  a  proposal  to  subject  the  United  States  to  the  compulsory  jurisdic¬ 
tion  of  the  Court  of  International  Justice  (commonly  and  hereafter  called  the 
World  Court)  has  recently  been  submitted  to  the  Senate  of  the  United  States 
(S.  Res.  94,  Congressional  Record,  pp.  4510-4513),  whereby  if  adopted  this  Na¬ 
tion  would  relinquish  completely  its  power  to  determine  unilaterally  that  any 
case  brought  against  the  United  States  in  the  World  Court  is  exclusively  within 
its  domestic  jurisdiction,  and  therefore  wholly  beyond  the  jurisdiction  of  the 
World  Court,  that  power  having  been  preserved  to  the  United  States  by  the 
Connally  resolution  of  1946  ( S.  Res.  196,  79th  Cong.  2d  sess. )  ;  and 

“Whereas  the  World  Court  Is  composed  of  15  members  or  judges,  of  which 
1  is  a  citizen  of  the  United  States  and  the  others  are  nationals  or  citizens  of 
Egypt,  Nationalist  China,  Australia,  Greece,  Poland,  France,  Mexico,  El  Sal¬ 
vador,  Britain,  Argentina,  Uruguay,  Norway,  Pakistan,  and  Soviet  Russia: 
that  is,  2  are  from  Moslem  nations,  1  is  a  Chinese,  2  are  Communists,  3  are  from 
common  law  countries,  4  are  Latin  Americans,  and  1  each  is  from  Greece,  France, 
and  Norway,  the  President  of  the  Court  being  a  Norwegian  and  the  Vice  President 
from  Pakistan ;  and 

“Whereas  the  World  Court  is  a  tribunal  in  no  way  bound  to  or  guided  by 
any  definite  rules  or  a  system  of  law  such  ns  the  common  law  or  the  American 
system  of  constitutional  law,  and  it  is  therefore  entirely  free,  by  the  statute  of 
its  creation  to  follow  to  whatsoever  judgment  they  may  lead  in  any  particular 
case,  the  whims  and  caprices  engendered  from  time  to  time  by  national  pride 
or  interest,  envy,  greed,  or  actual  hostility:  in  other  words,  the  World  Court  is 
clearly  subject  to  the  criticism  voiced  by  Thomas  Jefferson  when  he  wrote,  ‘Let 
no  more  be  heard  of  confidence  in  man,  but  bind  him  down  from  mischief  by 
the  chains  of  the  Constitution* ;  and 

“Whereas  the  jurisdiction  of  the  World  Court  includes  ‘all  matters  specifically 
provided  for  In  the  Charter  of  the  United  Nations  or  in  treaties  and  conventions 
in  force*  (statute,  art.  36),  and  the  Charter  of  the  United  Nations  expressly 
excludes  from  its  jurisdiction  'matters  which  are  essentially  within  the  domestic 
jurisdiction  of  any  state*  (charter,  ch.  1,  art.  2,  par.  7),  nevertheless,  one  of  the 
first  actions  of  the  General  Assembly  of  the  United  Nations  was,  by  vote,  to 
override  the  contention  of  France  that  matters  in  controversy  between  its  gov¬ 
ernment  and  the  people  of  Algeria  were  matters  ‘within  the  exclusive  domestic 
Jurisdiction*  of  France,  on  the  ground  that  Algeria  was  not  a  colony  but  was 
an  integral  portion  of  the  Republic  of  France ;  and  there  is  no  reason  to  expect 
that  the  World  Court  or  any  other  portion  of  the  machinery  of  the  United  Na¬ 
tions  may  not  likewise  overrule  any  contention  of  the  United  States  that  any 
other  matter  is  ‘essentially  within  its  domestic  jurisdiction'  if  this  country 
should  surrender  its  power,  now  expressly  reserved,  to  determine  that  question  s 
unilaterally ;  and 
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“Whereas  it  has  been  claimed  that  the  Court's  paucity  of  business  (10  or  11 
cases  decided  in  more  than  10  years)  is  due  to  the  fact  that  few  if  any  nations 
have  submitted  themselves  unreservedly  to  the  jurisdiction  of  the  Court  (those 
not  so  submitting  unreservedly  including  the  United  States  and  all  the  Com¬ 
munist  nations),  although  it  may  ns  readily  be  inferred  that  few  if  any  coun¬ 
tries  are  sufficiently  imprudent,  under  the  circumstances  herein  recited,  to  sub¬ 
mit  to  the  unpredictable  judgments  of  such  a  tribunal  questions  that  they  may 
regard  as  being  ‘essentially  within  their  domestic  jurisdiction  ;*  and 

“Whereas  relinquishment  by  the  United  States  of  the  power  to  determine 
unilaterally  that  any  case  brought  against  it  in  the  World  Court  is  exclusively 
within  its  domestic  jurisdiction  would :  ,  M  A 

“(a)  seriously  impair  the  sovereignty  of  the  United  States  and  of  the 
several  States  composing  it ;  „  „  iA  „ 

“(ft)  effectively  vest  the  power  to  amend  the  Constitution  of  the  United 
States  in  a  tribunal  essentially  foreign,  not  necessarily  competent,  probably 
political  rather  than  juridical  in  its  attitudes  and  decisions,  possibly  domi¬ 
nated  by  our  enemies  and  therefore  likely  disposed  to  be  hostile  to  the  major 
interests  of  the  United  States ;  and 

“(c)  unnecessarily  and  dangerously  weaken  and  impair  the  ability  of 
the  United  States  to  defend  itself  against  enemy  aggressors ; 

and 

“Whereas  the  proposal  so  made,  and  now  pending  before  the  U.S.  Senate,  is 
being  vigorously  supported  (without,  we  think,  an  adequate  understanding  or 
appreciation  of  its  reach  or  dangers)  by  many  influential  public  officers,  in¬ 
dividuals  and  national  organizations,  who  may  succeed,  in  the  absence  of  de¬ 
ter,  ined  opposition,  in  having  the  said  proposal  adopted  by  the  Senate;  and 

“Whereas  the  members  of  the  State  bar  of  Texas  are  not  only  devoted  to  our 
State  and  National  Constitutions  and  forms  of  government,  but  are  bound  by 
oath  to  support  and  defend  those  Constitutions ;  Now,  therefore 

“77io  State  bar  of  Texas ,  in  annual  session  assembled  at  Dallas ,  does  hereby 
resolve: 

“1.  That  it  does  hereby  condemn,  as  unwise,  un-American,  and  extremely  dan¬ 
gerous  to  posterity  as  well  as  to  American  citizens  now  living,  the  proposal  con¬ 
tained  in  the  Senate  resolution  mentioned  above. 

“2.  That  a  certified  copy  of  this  resolution  be  promptly  sent  to  the  President 
and  Vice  President  of  the  United  States,  to  each  of  the  U.S.  Senators  from  Texas, 
and  to  the  president  of  the  American  Bar  Association. 

“3.  That  each  member  of  the  State  bar  of  Texas  is  hereby  urged  to  write,  as 
soon  as  may  be,  to  our  Texas  Senators  urging  them,  as  they  love  their  country, 
to  vote  against  the  proposal,  and  to  use  their  influence  with  other  Senators  to  do 
likewise. 

“Respectfully  submitted  by ;  ^ 

“Robert  H.  Kelley. 

“Wm.  E.  Loose. 

“Nowlin  Randolph. 

“W.  H.  Everett. 

“William  P.  Lonocope. 

“W.  James  Kronzer.” 


Connally  Amendment 

Oklahoma  executive  board  of  Pro  America  agreed  upon  the  substance  of 
the  resolution  below,  January,  28,  1060.  Whereupon  a  telegram  was  dispatched 
in  abbreviated  form  to  Senator  Fulbrlght. 

“Whereas  there  can  be  no  agreement  on  law  in  the  United  Nations  because  law 
cannot  be  formulated  on  a  national  or  international  basis  without  a  common 
basis  of  morality  and  common  standards  of  justice ;  and 
“Whereas  all  rights  under  the  United  Nations  come  from  government  and  not 
from  God  or  the  spiritual  nature  of  man ;  and 

“Whereas  an  America  shackled  by  the  domination  of  foreign  Ideologies  and 
hamstrung  by  the  weakness  of  foreign  economies  and  policies  can  be  of  little 
use  to  itself  or  to  the  world  at  large ;  Therefore,  be  it 
“ Resolved ,  That  the  National  Association  of  Pro  America  urge  the  Congress 
and  the  Senate  of  the  United  States  of  America  to  retain  the  reservations  of  the 
Connally  amendment  which  provides  that  America  will  not  accept  the  com¬ 
pulsory  jurisdiction  of  the  International  Court  of  Justice  in  matters  which 
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are  essentially  within  the  domestic  jurisdiction  of  the  United  States  as  deter¬ 
mined  by  the  United  States. 

•‘Whereas  the  public  pronouncements  of  the  President  of  the  United  States  and 
the  Attorney  General  urging  the  nullification  of  the  Connolly  amendment  are  not 
persuasive :  Therefore,  be  it 

“ Resolved,  That  the  Pro  America  State  board  In  session  urge  the  Sennte  of  the 
United  States  to  retain  the  reservations  of  the  Connolly  amendment,  and  ask 
that  this  be  read  Into  the  records  of  the  Foreign  Relations  Committee." 

Passed  by  the  State  bohrd  of  Pro  America  In  Oklahoma,  January  28,  lflfiO, 
Oklahoma  City.  Forwarded  by  telegram  to  Seuutor  J.  W.  Fulbright,  chairman 
of  the  Foreign  Relations  Committee. 


Tacoma,  Wash.,  January  25,  1060 . 

Mrs.  Ralph  E.  IIaokkr, 

Englewood,  NJ 

Washington  State  Chapter  of  Pro  America  after  careful  study  strongly  urges 
retention  of  Connolly  reservation  and  asks  that  this  statement  be  included  in 
your  testimony  before  Foreign  Relations  Committee. 

Ehdine  Schwan, 

State  President,  Pro  America, 


Pho  America  of  Wisconsin  Resolution  on  Senate  Resolution  94 
(Passed  unanimously  by  the  hoard  and  entire  membership,  January  25, 1000) 

Whereas  under  the  act  of  1040  recognizing  World  Court  jurisdiction  In  inter¬ 
national  matters,  the  United  States  through  the  Conimlly  amendment  reserved 
the  important  right  to  decide  whether  cases  involving  this  country  are  domestic 
or  International ;  and 

Whereas  the  United  Nations  Charter,  chapter  I,  article  2,  specifically  states 
that  its  powers  “shall  not  extend  to  matters  *  *  *  essentially  within  the  domestic 
jurisdiction  of  any  states" ;  and 

Whereas  Senate  Resolution  94  now  before  the  U.S.  Senate  would  surrender 
American  power  over  domestic  affairs,  and  a  quorum  of  five  votes  in  the  World 
Court  could  Issue  a  decree  which  would  become  compulsory  upon  the  United 
States,  thus  eliminating  completely  the  protection  secured  by  the  U.S.  Senate 
in  1940  in  respect  to  the  terms  under  which  the  United  States  accepted  the 
Charter  of  the  United  Nations ;  and 

Whereas  Senate  Resolution  94  would  ultimately  wipe  out  all  liberties  of  the 
people  of  free  America :  Therefore  be  It 

Resolved ,  That  the  Wisconsin  Chapter  of  Pro  America  hereby  petitions  the 
members  of  the  Foreign  Relations  Committee  in  the  best  interests  of  the  American 
people  whom  they  represent,  to  kill  this  quasi-treasonnble  action  as  outlined  in 
Senate  Resolution  94;  and  we  further  request  that  this  communication  be 
read  into  the  hearings  on  Senate  Resolution  94. 


Resolution  for  Retaining  the  Connally  Amendment  to  the  International 

Court  of  Justice  Treaty  by  the  California  Chapter  of  Pro  America 

a  peculiar  nation  therefore  we  require  our  own  laws 

Whereas  sovereignty  in  the  United  States  of  America  resides  with  the  people, 
the  Nation  having  been  established  by  the  joint  and  voluntary  efforts  of  peo¬ 
ple  who  had  a  common  language,  code  of  morals,  religion,  environment,  and 
historical  background  which  included  a  century  and  a  half  of  similar  ex¬ 
periences  and  development  as  colonies ;  and 

Whereas  the  sovereignty  is  vested  in  the  people,  they  alone  have  the  power 
and  the  right  to  determine  the  concept  of  their  rights  and  to  choose  their  laws 
and  enforce  them ; 

condition  under  which  u.n.  charter  was  accepted 

Whereas  the  Charter  of  the  United  Nations  includes  the  following  proviso: 

“Nothing  contained  in  the  present  charter  shall  authorize  the  United  Na- 
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tions  to  intervene  in  mntters  which  are  essentially  within  the  domestic  Juris¬ 
diction  of  any  state  or  shall  require  the  members  to  submit  such  matters  to 
settlement  under  the  present  charter”  ;  and 

Whereas  the  charter  would  not  have  been  approved  by  the  American  people 
nor  ratified  by  the  U.S.  Senate  without  such  a  proviso ; 

LIMITATIONS  OF  WORM)  COURT 

Whereas  the  International  Court  of  Justice  has  Jurisdiction  to  deal  only  with 
matter  between  nations  (art.  92,  U.N.  Charter;  art.  1,  Statute  International 
Court  of  Justice)  ;  and 

Whereas  the  Senate  of  the  United  States  safeguarded  the  above  limitation 
August  2,  1940,  by  approving,  51  to  12,  the  Connally  amendment  when  the 
United  States  agreed  to  compulsory  Jurisdiction  by  the  International  Court  of 
Justice; 

ALIEN  LAWS  MAY  CONFLICT  WITH  AMERICAN  LAWS 

Whereas  an  international  court  must  of  necessity  include  Justices  who  repre¬ 
sent  various  systems  of  law,  many  of  which  are  alien  to  American  concepts 
and  practice  and  conflict  with  them,  creating  conditions  adverse  to  our  rights 
and  liberties; 

END  OF  THE  REPtTRLIC 

Whereas  the  imposition  of  law  advanced  by  any  agency  except  the  citizenry 
of  our  Nation  would  be  totalitarianism  ; 

UEOINNING  OF  THE  END 

Whereas  a  concession  to  the  International  Court  of  Justice  to  pass  on  the 
question  of  whether  a  matter  is  international  or  domestic  can  be  the  entering 
wedge  by  which  the  sovereignty  of  our  Nation  can  be  destroyed :  Now,  therefore, 
be  it 

Resolved,  That  the  U.S.  Senate  be  advised  that  the  members  of  the  Cali¬ 
fornia  Chapter  of  Pro  America  are  unalterably  opposed  to  any  action  which 
would  permit  the  International  Court  of  Justice  to  determine  whether  an  issue 
is  of  international  or  domestic  status. 

Lellia  A.  Baxter,  State  President . 


Senator  Green.  Col.  Oswald  H.  Saunders,  U.S.  Army,  retired, 
representing  National  Sojourners,  Inc. 

STATEMENT  OF  COL.  OSWALD  H.  SAUNDERS,  U.S.  ARMY,  RETIRED, 
NATIONAL  SOJOURNERS,  INC. 

Mr.  Saunders.  Mr.  Chairman,  for  the  record,  my  name  is  Oswald 
H.  Saunders,  colonel,  U.S.  Army,  retired,  a  practicing  attorney  in  the 
District  of  Columbia.  I  appear  here  for  National  Sojourners,' Inc., 
with  headquarters  at  1(508  20th  Street  NW.;  Washington,  D.C.,  and 
Washington  Chapter  3  of  that  same  fraternity. 

The  national  president,  Brig.  Gen.  Ralph  K.  Yeaman,  cannot  at¬ 
tend  today,  and  I  express  regrets  for  him.  Our  organization  appre¬ 
ciates  the  opportunity  to  present  its  views. 

NATIONAL  SOJOURNERS,  INC. 

National  Sojourners  is  a  Masonic  organization  of  officers  and  war¬ 
rant  officers,  active  and  retired,  of  the  seven  military  services.  The 
organization  has  a  working  membership  of  over  18,000,  including  pres¬ 
ent  and  former  officers  of  the  highest  ranks  of  all  of  the  services. 

Members  of  the  organization  are  Masons  and  are  vitally  interested 
in  and  dedicated  to  the  preservation  of  our  country  and  its  way  of  life 
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in  line  with  the  ideals  of  our  Founding  Fathers.  The  organization 
is  a  worldwide  one  having  over  250  chapters,  meeting  monthly,  at 
places  around  the  globe  where  service  persons  or  retired  officers  are 
located. 

CONCERN  WITH  REPEAL  OF  CONN  ALLY  RESERVATION 

Among  the  basic  purposes  of  the  organization,  which  purposes  are 
restated  at  the  monthly  meetings  of  every  chapter,  are  included  the 
purpose  of  the  “development  of  true  patriotism  and  Americanism 
throughout  the  Nation,  and  the  purpose  of  “opposition  to  any  in¬ 
fluence  whatsoever  calculated  to  weaken  the  national  security.” 

In  line  with  those  tenets,  members,  chapters,  and  officers  at  the  local 
and  national  levels  are  concerned  with  recent  efforts  in  some  quarters 
to  repeal  some  of  the  basic  safeguards  to  our  national  security. 

As  one  of  these  matters  our  members  view  with  alarm  the  efforts 
to  repeal  the  Connally  amendment  as  added  to  the  Morse  resolution  of 
August  2, 1940,  concerning  adherence  to  the  World  Court. 

RESOLUTION  ADOPTED  BY  WASHINGTON  CHAPTER  3 

By  the  Connally  amendment,  our  country's  rights  were  safeguarded 
and  preserved  in  our  opinion  in  a  proper  manner  and  Washington 
Chapter  3  of  National  Sojourners  recently  adopted  a  resolution  ex¬ 
pressing  its  concern  at  the  proposed  repeal  of  this  amendment.  The 
resolution  I  present  with  this  statement  has  the  endorsement  of  the 
national  officers  of  Sojourners  who  are  empowered  to  approve  such 
matters  in  the  interim  between  national  conventions.  This  will  un¬ 
doubtedly  be  brought  up  at  the  national  convention  to  be  held  in 
June  in  Seattle,  and  it  is  requested  that  this  resolution  be  included  in 
the  record,  to  show  the  stand  of  Washington  Chapter  No.  3  and  of 
National  Sojourners  in  opposition  to  the  repeal  of  the  Connally 
amendment. 

We  associate  ourselves  with  the  statements  made  here  by  various 
witnesses,  particularly  Dean  Manion  of  today.  I  shall  not,  unless 
you  desire  it,  read  the  resolution,  which  is  attached  to  this,  but  it  ex¬ 
presses  further  our  reasons  or  the  reasons  of  the  Washington  Chapter 
No.  3  for  opposing  this  No.  94. 

We  appreciate  the  courtesy  of  your  committee  in  according  us  this 
opportunity.  We  thank  you. 

(The  resolution  referred  to  follows:) 

Resolution  Relating  to  the  World  Court 

(Adopted  by  Washington  Chapter  No.  3,  National  Sojourners,  February  10, 

1960) 

Whereas  the  powers  of  the  International  Court  of  Justice)  commonly  referred 
to  as  the  World  Court,  relate  properly  only  to  International  disputes  and  not  to 
matters  essentially  within  the  domestic  jurisdiction  of  any  nation ;  and 

Whereas  the  ratification  of  the  compulsory  jurisdiction  of  the  Court,  by  the 
U.S.  Senate  in  1946,  was  conditioned  by  the  Connally  amendment  of  six  words, 
“<Ys  determined  by  the  United  States,’*  which  reserves  to  the  United  States  the 
authority  to  determine  which  issues  are  within  its  own  national  jurisdiction  ns 
domestic  matters ;  and  ■ 

Whereas  there  is  much  agitation  today  to  repeal  or  nullify  the  protective  lan¬ 
guage  of  the  Connally  amendment,  and  resolutions  have  been  introduced  in  both 
Houses  of  the  Congress  designed  to  secure  such  repeal  or  nullification ;  and 
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Whereas  of  the  15  judges  of  the  World  Court  2  at  present  are  from  Commu¬ 
nist-controlled  countries  while  only  1  is  from  the  United  States,  and  the  judges 
of  the  Court  may  he  expected  in  large  part  to  hold  doctrines  alien  to  our  na¬ 
tional  philosophy  and  way  of  life  :  and 

Whereas  only  the  British  Commonwealth  nations  share  our  system  of  common 
law  and  many  nations  differ  as  to  rights  of  minorities,  presumption  of  guilt  or 
innocence,  and  other  important  matters  ;  and 

Whereas  the  repeal  or  nullification  of  the  Connally  amendment  would  se¬ 
riously  impair  the  sovereignty  of  the  Unted  States  and  would  vest  in  an  essen¬ 
tially  foreign  tribunal  a  potential  power  over  purely  domestic  matters  relating 
to  the  basic  rights  of  American  citizens  and  the  constitutional  powers  of  our 
national  and  State  governments,  should  such  foreign  court  so  determine ;  and 

Whereas  such  impairment  of  American  sovereignty  could  well  serve  as  a 
stepping  stone  to  the  complete  world  government  advocated  by  those  groups 
endeavoring  to  propel  our  Nation  into  an  alien  control:  Now,  therefore,  he  it 

Resolved,  by  1  Yashington  Chapter  No.  tf,  National  Sojourners,  at  its  regular 
meeting,  Wednesday  evening,  February  10,  1000,  That  this  chapter  of  National 
Sojourners  strongly  opposes  the  adoption  of  Senate  Resolution  1)4,  introduced 
by  Senator  Humphrey,  House  Joint  Resolution  558,  introduced  by  Congressman 
McDowell,  or  any  other  measure  designed  to  repeal  or  nullify  the  protective 
provision  of  the  Connally  amendment. 

Senator  Green.  My  thanks  to  you  for  coming  today. 

Colonel  Saunders.  Thank  you,  sir. 

Senator  Green.  That  concludes  the  list  of  witnesses,  several  of 
whom  did  not  appear  as  scheduled,  but  there  will  be  the  opportunity 
to  file  statements  in  the  next  10  days  if  they  are  not  unreasonable  in 
length,  after  which  the  record  will  be  completed. 

Thank  you  all  for  your  attendance  at  these  hearings  today. 

(Whereupon,  at  4:05  pan.  the  hearing  in  the  above-entitled  matter 
was  adjourned.) 
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Appendix  A 

1.  CHAPTER  XIV  OF  THE  UNITED  NATIONS  CHARTER 
Chapter  XIV.  The  International  Court  of  Justice 

ARTICLE  92 

The  International  Court  of  Justice  shall  be  the  principal  judicial  organ  of 
the  United  Nations.  It  shall  function  in  accordance  with  the  annexed  Statute, 
which  is  based  upon  the  Statute  of  the  Permanent  Court  of  International  Jus¬ 
tice  and  forms  an  integral  part  of  the  present  Charter. 

ARTICLE  03 

1.  All  Members  of  the  United  Nations  are  ipso  faoto  parties  to  the  Statute 
of  the  International  Court  of  Justice. 

2.  A  state  which  is  not  a  Member  of  the  United  Nations  may  become  a  party 
to  the  Statute  of  the  International  Court  of  Justice  on  conditions  to  be  deter¬ 
mined  in  each  case  by  the  General  Assembly  upon  the  recommendation  of  the 
Security  Council. 

ARTICLE  94 

1.  Each  Member  of  the  United  Nations  undertakes  to  comply  with  the  decision 
of  the  International  Court  of  Justice  in  any  case  to  which  it  is  a  party. 

2.  If  any  party  to  a  case  fails  to  perform  the  obligations  incumbent  upon  it 
under  a  judgment  rendered  by  the  Court,  the  other  party  may  have  recourse  to 
the  Security  Council,  which  may,  if  it  deems  necessary,  make  recommenda¬ 
tions  or  decide  upon  measures  to  be  taken  to  give  effect  to  the  judgment. 

ARTICLE  9fi 

Nothing  in  the  present  Charter  shall  prevent  Members  of  the  United  Nations 
from  entrusting  the  solution  of  their  differences  to  other  tribunals  by  virtue 
of  agreements  already  in  existence  or  which  may  be  concluded  in  the  future. 

ARTICLE  96 

1.  The  General  Assembly  or  the  Security  Council  may  request  the  Interna¬ 
tional  Court  of  Justice  to  give  an  advisory  opinion  on  any  legal  question. 

2.  Other  organs  of  the  United  Nations  and  specialized  agencies,  which  may 
at  any  time  be  so  authorized  by  the  General  Assembly,  may  also  request  ad¬ 
visory  opinions  of  the  Court  on  legal  questions  arising  within  the  scope  of 
their  activities. 


2.  STATUTE  OF  THE  INTERNATIONAL  COURT  OF  JUSTICE 

ARTICLE  1 

The  International  Court  of  Justice  established  by  the  Charter  of  the  United 
Nations  as  the  principal  judicial  organ  of  the  United  Nations  shall  be  constituted 
and  shall  function  in  accordance  with  the  provisions  of  the  present  Statute. 
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(’IIAIHUH  1.  OltUANIZATION  OF  THE  COURT 

ARTICLE  a 

The  Court  slmll  hi*  compact  of  a  body  of  independent  Judges,  elected  regard- 
U*ss  of  theft*  nationality  from  anion#  parsons  of  high  moral  character,  who 
possess  tin*  qualifications  mpilml  In  their  respective  countries  for  appointment 
to  tlm  highest  Judicial  offices,  or  ara  Juris  consults  of  recognl/.ed  aompatanaa  In 
Intarnatlonal  law. 

ARTICLE  a 

1.  Tin*  Court  shall  aonslst  of  llftaan  mamhars,  no  two  of  whom  may  ha  na¬ 
tionals  of  tin*  samu  stata. 

2,  A  parson  who  for  tin*  purposas  of  mamharshlp  In  tin*  Court  could  ha  re¬ 
garded  as  a  national  of  more  than  ona  Htata  shall  ha  deemed  to  ha  a  national 
of  tin*  ona  In  which  ha  ordinarily  axaralsas  civil  and  political  rights. 

AUTICI.K  I, 

1.  Tha  mamhars  of  tin*  Court  shall  ha  alaatad  hy  the  Ganaral  Assembly  and 
by  tha  Security  Council  from  a  list  of  parsons  nomlnatad  hy  tha  national  groups 
in  tha  Permanent  Court  of  Arbitration,  In  accordance  with  tin*  following 
provisions. 

2.  In  the  case  of  Mamhars  of  tha  United  Nations  not  represented  in  tin* 
Permanent  Court  of  Arbitration,  candidates  shall  he  nominated  hy  national 
groups  appointed  for  this  purpose  hy  their  governments  under  the  same  con¬ 
ditions  ns  those  prescribed  for  members  of  the  Permanent  Court  of  Arbitration 
by  Article  44  of  the  Convention  of  The  Hague  of  tP07  for  tin*  pad  lie  settlement 
of  International  disputes. 

8.  The  conditions  under  which  a  state  which  is  a  party  to  the  present  Statute 
hut  is  not  a  Member  of  the  United  Nations  may  participate  in  electing  tin*  mem¬ 
bers  of  the  Court  shall,  in  the  absence  of  a  special  agreement,  lie  laid  down  hy 
the  General  Assembly  upon  recommendation  of  the  Security  Council. 

ARTICLE  ft 

1.  At  least  three  months  before  the  date  of  the  election,  the  Secretary-General 
of  the  United  Nations  shall  address  a  written  request  to  the  members  of  tin* 
Permanent  Court  or  Arbitration  belonging  to  the  states  which  are  parties  to 
tlm  present  Statute,  and  to  the  members  of  tin*  national  groups  npimlnted 
under  Article  4,  paragraph  2,  inviting  them  to  undertake,  within  a  given  time,  hy 
national  groups,  the  nomination  of  iiersons  in  a  lmsltion  to  accept  the  duties 
of  a  member  of  the  Court. 

2.  No  group  may  nominate  more  than  four  persons,  not  more  than  two  of 
whom  shall  be  of  their  own  nationality.  In  no  case  may  the  number  of  candi¬ 
dates  nominated  hy  a  group  lie  more  than  double  the  number  of  seats  to  he 
filled. 

ARTICLE  0 

Before  making  these  nominations,  each  national  group  is  recommended  to  con¬ 
sult  its  highest  court  of  Justice,  its  legal  faculties  and  schools  of  law,  and 
its  national  academies  and  national  sections  of  international  academies  devoted 
to  the  study  of  law. 

ARTICLE  7 

1.  The  Secretary-General  shall  prepare  a  list  in  alphabetical  order  of  all  the 
l>ersons  thus  nominated.  Save  as  provided  in  Article  12,  paragraph  2,  these 
shall  be  the  only  imrsons  eligible. 

2.  The  Secretary-General  shall  submit  this  list  to  the  General  Assembly 

and  to  the  Security  Council.  , 

ARTICLE  8 

The  General  Assembly  and  the  Security  Council  shall  proceed  independently 
of  one  another  to  elect  the  members  of  the  Court. 
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AKTICI.K  fl 

At  every  election,  tin*  electors  hIiii II  bear  in  tultiil  not  only  Unit  the  persons 
1(»  be  elected  should  Itulf vldtifi I l.v  possess  t lit*  qua llllen I Ioiih  required,  lint  also  that 
In  tin*  body  ns  it  whole  the  representation  of  I  In*  niti  In  forum  of  r|  vlli'/iillon  arid 
of  tlm  principal  legal  systems  of  t In*  world  should  In*  assured. 

AHTKU.K  to 

1.  Those  candidates  who  oldiiln  an  absolute  majority  of  votes  in  llic*  General 
Assembly  and  in  I  lie  Neciirlty  Council  hIiii  II  be*  considered  an  elected. 

2.  Any  volt*  of  the  Hecurlty  Council,  whether  for  tin*  election  of  Judges  or  for 
lla»  appointment  of  members  of- 1  In*  conference  envisaged  In  Arllelo  12,  shall  be 
taken  without  any  distinction  between  permanent  and  iion-|H»rmnnent  members 
of  the  Security  Council. 

3.  In  the  event  of  more  than  one  national  of  the  same  stale  obtaining  an 
absolute  majority  of  the  votes  both  of  the  General  Assembly  and  of  the  Security 
Council,  the  eldest,  of  these  only  shall  bo  considered  as  elected. 

AHTICI.K  J1 

If,  after  the  first  meeting  held  for  tin*  purpose  of  the  election,  one  or  more 
scats  remain  to  be  tilled,  a  second  and,  If  necessary,  a  third  meeting  shall  take 
place. 

AHTICLB  \2 

1.  If,  after  the  third  meeting,  one  f»r  more  seats  still  remain  unfilled,  a  Joint 
conference  consisting  of  six  members,  three  appointed  by  the  General  Assembly 
ami  three  by  the  Security  Council,  may  be  formed  at  any  time  at  the  rofpiest 
of  either  the  General  Assembly  or  tin*  Security  Council,  for  tin?  purpose  of  choos¬ 
ing  by  the  vote  of  an  absolute  majority  one  name  for  each  scat,  still  vacant,  to 
submit  to  the  General  Assembly  and  the  Security  Council  for  their  respective 
acceptance. 

2.  If  the  Joint  conference  Is  unanimously  agreed  upon  any  |K*rson  who  ful¬ 
fills  the  required  conditions,  he  may  be  ineludml  In  its  list,  even  though  be  was 
not  Included  In  the  list  of  nominations  reform!  to  In  Article  7. 

3.  If  the  Joint  conference  is  satisfied  that  It  will  not  he  successful  In  procuring 
an  election,  those  members  of  the  Court  who  have  already  been  elected  Khali, 
within  a  period  to  be  fixed  by  the  Security  Council,  proceed  to  fill  the  vacant 
seats  by  selection  from  among  those  candidates  who  have  obtained  votes  either 
In  the  General  Assembly  or  In  the  Security  Council. 

4.  In  the  event  of  an  equality  of  votes  among  the  judges,  the  eldest  jtidge 
shall  have  a  easting  vote. 

AHTICI.K  13  ^ 

1.  The  members  of  the  Court  shall  be  elected  for  nine  years  and  may  be  re¬ 
elected;  provided,  however,  that  of  the  judges  elected  at  the  first  election,  the 
terms  of  five  judges  shall  expire  at  the  end  of  three  years  and  the  terms  of 
five  more  Judges  shall  expire  at  the’end  of  six  years. 

2.  The  judges  whose  terms  are  to  expire  at  the  end  of  the  above-mentioned 
initial  periods  of  3  and  6  years  shall  be  chosen  by  lot  to  be  drawn  by  the  Sec¬ 
retary-General  Immediately  after  the  first  election  has  been  completed. 

3.  The  members  of  the  Court  shall  continue  to  discharge  their  duties  until 
their  places  have  been  filled.  Though  replaced,  they  shall  finish  any  cases  which 
they  may  have  begun. 

4.  In  the  case  of  the  resignation  of  a  member  of  the  Court,  the  resignation 
shall  be  addressed  to  the  President  of  the  Court  for  transmission  to  the  Secre¬ 
tary-General.  This  last  notification  makes  the  place  vacant. 

ARTICLE  14 

Vacancies  shall  be  filled  by  the  same  method  as  that  laid  down  for  the  first 
election,  subject  to  the  following  provision ;  the  Secretary-General  shall,  within 
1  month  of  the  occurrence  of  the  vacancy,  proceed  to  issue  the  invitations  pro¬ 
vided  for  in  Article  5,  and  the  date  of  the  election  shall  be  fixed  by  the  Security 
Council. 
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ARTICLE  IB 

A  member  of  the  Court  elected  to  replace  a  member  whose  term  of  office  has 
not  expired  shall  hold  office  for  the  remainder  of  his  predecessor’s  term. 

ARTICLE  18 

1.  No  member  of  the  Court  may  exercise  any  x>olitical  or  administrative  func¬ 
tion,  or  engage  in  any  other  occupation  of  a  professional  nature. 

2.  Any  doubt  on  this  point  shall  be  settled  by  the  decision  of  the  Court. 

ARTICLE  17 

1.  No  member  of  the  Court  may  act  as  agent,  counsel,  or  advocate  in  any 
case. 

2.  No  member  may  participate  in  the  decision  of  any  case  in  which  he  has 
previously  taken  part  as  agent,  counsel,  or  advocate  for  one  of  the  parties,  or  as 
a  member  of  a  national  or  international  court,  or  of  a  commission  of  enquiry, 
or  in  any  other  capacity. 

2.  Any  doubt  on  this  point  shall  be  settled  by  the  decision  of  the  Court. 

ARTICLE  18 

1.  No  member  of  the  Court  can  be  dismissed  unless,  in  the  unanimous  opinion 
of  the  other  members,  he  has  ceased  to  fulfil  the  required  conditions. 

2.  Formal  notification  thereof  shall  be  made  to  the  Secretary-General  by 
the  Registrar. 

3.  This  notification  makes  the  place  vacant. 

article  10 

The  members  of  the  Couh,  when  engaged  on  the  business  of  the  Court,  shall 
enjoy  diplomatic  privileges  and  immunities. 


ARTICLE  20 

Every  member  of  the  Court  shall,  before  taking  up  his  duties,  make  a  solemn 
declaration  in  open  court  that  lie  will  exercise  his  powers  impartially  and 
conscientiously. 

ARTICLE  21 

1.  The  Court  shall  elect  its  President  and  Vice-President  for  3  years ;  thev 
may  be  re-elected. 

2.  The  Court  shall  appoint  its  Registrar  and  may  provide  for  the  appoint¬ 
ment  of  such  other  officers  as  may  be  necessary. 


ARTICLE  22 

1.  The  seat  of  the  Court  shall  be  established  at  The  Hague.  This,  however 
shall  not  prevent  the  Court  from  sitting  and  exercising  its  functions  elsewhere 
whenever  the  Court  considers  it  desirable. 

2.  The  President  and  the  Registrar  shall  reside  at  the  seat  of  the  Court. 

ARTICLE  23 

1.  The  Court  shall  remain  i>erinanently  in  session,  except  during  the  judicial 
vacations,  the  dates  and  duration  of  which  shall  be  fixed  by  the  Court. 

J^Tb?rs,,°£  th«e  C?l 2 3lrt  are  entitled  to  Periodic  leave,  the  dates  and  duration 
of  which  shall  be  fixed  by  the  Court,  having  in  mind  the  distance  between  The 
Hague  and  the  home  of  each  judge. 

3.  Members  of  the  Court  shall  lie  bound,  unless  they  are  on  leave  or  prevented 
from  attending  by  illness  or  other  serious  reasons  duly  explained  to  the  Presi¬ 
dent,  to  hold  themselves  permanently  at  the  disposal  of  the  Court 


ARTICLE  24 


1I.f*  fme  special  reason,  a  member  of  the  Court  considers  that  he 
President  tak°  1>nrt  n  thP  <lw'lslon  of  »  particular  case,  he  shall  so  inform  the 
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2.  If  the  President  considers  that  for  some  special  reason  one  of  the  members 
of  the  Court  should  not  sit  in  a  particular  case,  he  shall  give  him  notice  accord¬ 
ingly. 

3.  If  in  any  such  case  the  member  of  the  Court  and  the  President  disagree, 
the  matter  shall  be  settled  by  the  decision  of  the  Court. 

ARTICLE  26 

1.  The  full  Court  shall  sit  except  when  it  is  expressly  provided  otherwise  in 
the  present  Statute. 

2.  Subject  to  the  condition  that  the  number  of  Judges  available  to  constitute 
the  Court  is  not  thereby  reduced  below  eleven,  the  Rules  of  the  Court  may 
provide  for  allowing  one  or  more  Judges,  according  to  circumstances  and  in 
rotation,  to  be  dispensed  from  sitting. 

3.  A  quorum  of  nine  Judges  shall  suffice  to  constitute  the  Court. 

ARTICLE  26 

1.  The  Court  may  from  time  to  time  form  one  or  more  chambers,  composed 
of  three  or  more  Judges  as  the  Court  may  determine,  for  dealing  with  particular 
categories  of  cases;  for  example,  labor  cases  and  cases  relating  to  transit  and 
communications. 

2.  The  Court  may  at  any  time  form  a  chamber  for  dealing  with  a  particular 
case.  The  number  of  judges  to  constitute  such  a  chamber  shall  be  determined  by 
the  Court  with  the  approval  of  the  parties. 

3.  Cases  shall  be  heard  and  determined  by  the  chambers  provided  for  in 
this  Article  if  the  parties  so  request. 


ARTICLE  27 

A  Judgment  given  by  any  of  the  chambers  provided  for  in  Articles  26  and  29 
shall  be  considered  as  rendered  by  the  Court. 

ARTICLE  28 

The  chambers  provided  for  in  Article  26  and  29,  may,  with  the  consent  of 
the  parties,  sit  and  exercise  their  functions  elsewhere  than  at  The  Hague. 

ARTICLE  20 

With  a  view  to  the  speedy  despatch  of  business,  the  Court  shall  form  annually 
a  chamber  composed  of  five  judges  which,  at  the  request  of  the  parties,  may 
hear  and  determine  cases  by  summary  procedure.  In  addition,  two  judges 
shall  be  selected  for  the  purpose  of  replacing  judges  who  find  it  impossible  to  sit. 

ARTICLE  30 

1.  The  Court  shall  frame  rules  for  carrying  out  its  functions.  In  particular, 
it  shall  lay  down  rules  of  procedure. 

2.  The  Rules  of  the  Court  may  provide  for  assessors  to  sit  with  the  Court  or 
with  any  of  its  chambers,  without  the  right  to  vote. 

ARTICLE  81 

1.  Judges  of  the  nationality  of  each  of  the  parties  shall  retain  their  right  to 
sit  in  the  case  -before  the  Court. 

2.  If  the  Court  includes  upon  the  Bench  a  judge  of  the  nationality  of  one  of 
the  parties,  any  other  party  may  choose  a  person  to  sit  as  judge.  Such  person 
shall  be  chosen  preferably  from  among  those  persons  who  have  been  nominated 
as  candidates  as  provided  in  Articles  4  and  6. 

3.  If  the  Court  includes  upon  the  Bench  no  judge  of  the  nationality  of  the 
parties,  each  of  these  parties  may  proceed  to  choose  a  judge  as  provided  in 
paragraph  2  of  this  Article. 

4.  The  provisions  of  this  Article  shall  apply  to  the  case  of  Articles  26  and  29. 
In  such  cases,  the  President  shall  request  one  or,  if  necessary,  two  of  the 
members  of  the  Court  forming  the  chamber  to  give  place  to  the  members  of  the 
Court  of  the  nationality  of  the  parties  concerned,  and,  falling  such,  or  if  they  are 
unable  to  be  present,  to  the  judges  specially  chosen  by  the  parties. 
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5.  Should  there  ho  several  parties  In  the  same  interest,  they  shall,  for  the 
purpose  of  the  preceding  provisions,  he  reckoned  as  one  party,  only.  Any  doubt 
upon  this  i>oint  shall  he  settled  hy  the  decision  of  the  Court. 

6.  Judges  chosen  as  laid  down  in  paragraphs  2,  3,  and  4  of  this  Article  shall 
fulfill  the  conditions  required  by  Articles  2,  17  (paragraph  2),  20,  and  24  of 
the  present  Statute.  They  shall  take  part  In  the  decision  on  terms  of  complete 
equality  with  their  colleagues. 

ARTICLE  32 

1.  Each  member  of  the  Court  shall  receive  an  annual  salary. 

2.  The  President  shall  receive  a  special  annual  allowance. 

3.  The  Vice-President  shall  receive  a  special  allowance  for  every  day  on 
which  he  acts  as  President. 

4.  The  judges  chosen  under  Article  31,  other  than  members  of  the  Court,  shall 
receive  compensation  for  each  day  on  which  they  exercise  their  functions. 

5.  Them»  salaries,  allowances,  and  compensation  shall  he  fixed  hy  tin*  (federal 
Assembly.  Thoy  may  not  he  decreased  during  the  term  of  olllce. 

0.  The  salary  of  the  Registrar  shall  bo  fixed  hy  the  General  Assembly  on  the 
proposal  of  the  Court. 

7.  Regulations  made  by  the  General  Assembly  shall  fix  the  conditions  under 
which  retirement  pensions  may  he  given  to  menders  of  the  Court  and  to  the 
Registrar,  and  the  condition  under  which  members  of  the  Court  and  the 
Registrar  shall  have  their  traveling  expenses  refunded. 

8.  The  above  salaries,  allowances,  and  compensation  shall  he  free  of  all 
taxation. 

ARTICLE  33 

The  expenses  of  the  Court  shall  he  borne  by  the  United  Nations  in  such  a 
manner  as  shall  he  decided  hy  the  General  Assembly. 

Chapter  II.  Competence  ok  the  Court 

ARTICLE  31 

1.  Only  states  may  he  parties  in  cases  before  the  Court. 

2.  The  Court,  subject  to  and  in  conformity  with  Its  Rules,  may  request  of 
public  international  organizations  information  relevant  to  cases  before  it,  and 
shall  receive  such  information  presented  hy  such  organizations  on  their  own 
initiative. 

3.  Whenever  the  construction  of  the  constituent  Instrument  of  a  public  Inter¬ 
national  organization  or  of  an  international  convention  adopted  thereunder  is 
In  question  in  a  case  before  the  Court,  the  Registrar  shall  so  notify  the  public 
international  organization  concerned  and  shall  communicate  to  It  copies  of 
all  the  written  proceedings. 

article  an 

1.  The  Court  shall  he  open  to  the  states  parties  to  the  present  Statute. 

2.  The  conditions  under  which  the  Court  shall  be  open  to  other  states  shall, 
subject  to  the  si>eeinl  provisions  contained  in  treaties  in  force,  be  laid  down  hy 
the  Security  Council,  but  in  no  case  shall  such  conditions  place  the  parties  In 
a  position  of  inequality  before  the  Court. 

3.  When  a  state  which  is  not  a  Member  of  the  United  Nations  Is  a  party  to  a 
case,  the  Court  shall  fix  the  amount  which  that  party  is  to  contribute  towards 
the  expenses  of  the  Court.  This  provision  shnll  not  apply  if  such  state  is 
hearing  a  share  of  the  expenses  of  the  Court. 

ARTICLE  36 

1.  The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties  refer  to 
it  and  all  matters  specially  provided  for  in  the  Charter  of  the  United  Nations  or 
in  treaties  and  conventions  in  force. 

2,  The  states  parties  to  the  present  Statute  may  at  any  time  declare  that 
they  recognize  ns  compulsory  ipso  facto  and  without  special  agreement,  In  re¬ 
lation  to  any  other  state  accepting  the  same  obligation,  the  jurisdiction  of  the 
Court  in  all  legal  disputes  concerning : 

a.  the,  interpretation  of  a  treaty; 

b.  any  question  of  international  law ; 

e.  the  existence  of  any  fact  which,  If  established,  would  constitute  a  breach  of 
an  International  obligation ; 
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d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an  in¬ 
ternational  obligation. 

8.  The  declarations  referred  to  above  may  be  made  unconditionally  or  on  con¬ 
dition  of  reciprocity  on  the  part  of  several  or  certain  stutes,  or  for  a  certain 
time. 

4.  Such  declaration*!  shall  be  deposited  with  the  Secretary-General  of  the 
United  Nations,  who  shall  transmit  copies  thereof  to  the  parties  to  the  Statute 
and  to  the  Registrar  of  the  Court. 

5.  Declarations  made  under  Article  3(1  of  the  Statute  of  the  Permanent  Court 
of  International  Justice  and  which  are  still  in  force  shall  he  deemed,  as  be¬ 
tween  the  parties  to  the  present  Statute,  to  be  acceptances  of  the  compulsory 
Jurisdiction  of  the  International  Court  of  Justice  for  the  period  which  they 
still  have  to  run  and  In  accordance  with  their  terms. 

(1.  In  the  event  of  n  dispute  as  to  whether  the  Court  has  Jurisdiction,  the 
matter  shall  be  settled  by  the  decision  of  the  Court. 

ARTICLE  S  7 

Whenever  a  treaty  or  convention  In  force  provides  for  reference  of  a  matter 
to  a  tribunal  to  have  been  Instituted  by  the  League  of  Nations,  or  to  the 
Permanent  Court  of  International  Justice,  the  matter  shall,  as  between  the 
pnrtics  to  the  present  Statute,  be  referred  to  the  International  Court  of  Justice. 

ARTICLE  88 

1.  The  Court,  whose  function  is  to  decide  in  accordance  with  the  international 
law  such  disputes  as  are  submitted  to  it,  shall  apply : 

a.  international  conventions,  whether  general  or  particular,  establishing  rules 
expressly  recognized  by  the  contesting  states ; 

b.  international  custom,  as  evidence  of  a  general  practice  accepted  as  law ; 

c.  the  general  principles  of  law  recognized  by  civilized  nations ; 

d.  subject  to  the  provisions  of  Article  511,  judicial  decisions  and  the  teachings 
of  the  most  highly  qualified  publicists  of  the  various  nations,  ns  subsidiary  means 
for  the  determination  of  rules  of  law. 

2.  This  provision  shall  not  prejudice  the  power  of  the  Court  to  decide  a  case 
ca?  aequo  et  bono,  if  the  parties  agree  thereto. 

Chapter  III.  Procedure 

ARTICLE  30 

1.  The  official  languages  of  the  Court  shall  be  French  and  English.  If  the 
parties  agree  that  the  case  shall  be  conducted  in  French,  the  judgment  shall  be 
delivered  in  French.  If  the  parties  agree  that  the  case  shall  be  conducted  in 
English,  the  judgment  shall  be  delivered  In  English. 

2.  In  the  absence  of  an  agreement  os  to  which  language  shall  be  employed,  each 
party  may,  in  the  pleadings,  use  the  language  which  It  prefers;  the  decision  of 
the  Court  shall  be  given  in  French  and  English.  In  this  ease  the  Court  shall  at 
the  same  time  determine  which  of  the  two  texts  shall  be  considered  as  au¬ 
thoritative. 

3.  The  Court  shall,  at  the  request  of  any  party,  authorize  a  language  other 
than  French  or  English  to  be  used  by  that  party. 

ARTICLE  40 

1.  Cases  are  brought  before  the  Court,  as  the  case  may  be,  either  by  the  notifi¬ 
cation  of  the  special  agreement  or  by  a  written  application  addressed  to  the 
Registrar.  In  either  case  the  subject  of  the  dispute  and  the  parties  shall  be 
indicated. 

2.  The  Registrar  shall  forthwith  communicate  the  application  to  all  concerned. 

3.  He  shall  also  notify  the  Members  of  the  United  Nations  through  the  Secre¬ 
tary-General,  and  also  any  other  states  entitled  to  appear  before  the  Court. 

ARTICLE  4! 

1.  The  Court  shall  have  the  power  to  indicate,  if  it  considers  that  circum¬ 
stances  so  require,  any  provisional  measures  tfhlch  ought  to  be  taken  to  pre¬ 
serve  the  respective  rights  of  either  party. 

2.  Pending  the  final  decision,  notice  of  the  measures  suggested  shall  forthwith 
be  given  to  the  parties  and  to  the  Security  Council. 
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AKTXOV.IO  48 

1.  The  parties  shall  bo  ropreseiittMl  by  agents. 

2.  Thoy  may  bavo  tbo  assistance  of  counsel  or  advocates  boforo  (bo  Court, 

8.  Tbo  agents,  counsel,  ami  advocates  of  portion  boforo  tbo  Court  »ball  on  Joy 
tbo  privileges  ami  tmmunlttoH  neeessary  to  tbo  ludoj>eudeht  exercise  of  tbolr 

(lUttOH. 

AHTIOI.K  4 « 

1.  Tbo  procedure  shall  consist.  of  two  part# :  written  and  oral. 

2.  Tim  written  proceedings  aball  consist  of  tbo  oommunloatlou  to  tbo  Court 
amt  to  tbo  parties  of  memorials,  count  or-memmlulH  and,  If  necessary,  replies; 
uIho  all  putters  ami  dooumontH  In  support, 

H.  Tboao  communications  aball  bo  made  through  tbo  Keglstrur,  In  tbo  order 
and  within  tbo  time  tlxed  by  tbo  Court. 

4.  A  oortltlod  oopy  of  every  document  prodtiood  by  one  party  ahull  bo  com¬ 
municated  to  tbo  other  party. 

5.  Tbo  oral  proceedings  aball  conalat  of  tbo  bearing  by  the  Court  of  wltnoaaoa, 
experts,  agents,  counsel,  ami  advocates. 

AHTXCI.K  4  4 

t.  For  tbo  service  of  all  notices  upon  persons  other  than  the  agents,  counsel, 
and  advocates,  the  Court  shall  apply  direct  to  the  government  of  the  state  ui>on 
whose  territory  the  notice  has  to  be  served. 

2.  Tbo  same  provision  shall  apply  whenever  steps  are  to  bo  taken  to  procure 
evidence  on  the  spot. 

AHTIOI.K  4tl 

The  bearing  shall  be  under  the  control  of  the  President  or,  If  be  In  unable  to 
preside,  of  the  Vice-President ;  If  neither  Is  able  to  preside,  the  senior  Judge  pres¬ 
ent  shall  preside. 

AHTIOI.K  40 

The  bearing  In  Court  shall  be  public,  unless  the  Court  shall  decide  otherwise, 
or  unless  the  parties  demand  that  the  public  be  not  admitted. 

AHTIOLK  4? 

I.  Minutes  shall  be  made  at  each  bearing  ami  signed  by  the  Registrar  ami  the 
President. 

2.  These  minutes  alone  shall  be  authentic. 

AHTIOLK  48 

The  Court  shall  make  orders  for  the  conduct  of  the  case,  shall  decide  the  form 
and  time  in  which  each  party  must  conclude  Its  arguments,  and  make  all  arrange¬ 
ments  connected  with  the  taking  of  evidence. 

ARTICLE  40 

The  Court  may,  even  before  the  hearing  begins,  call  upon  the  agents  to  pro¬ 
duce  any  document  or  to  supply  any  explanations.  Formal  note  shall  be  taken 
of  any  refusal. 

article  so 

The  Court  may,  at  any  time,  entrust  any  individual,  body,  bureau,  commission, 
or  other  organisation  that  it  may  select,  with  the  task  of  carrying  out  an 
enquiry  or  giving  an  expert  opinion. 

ARTICLE  51 

During  the  hearing  any  relevant  questions  are  to  be  put  to  the  witnesses  and 
experts  under  the  conditions  laid  down  by  the  Court  in  the  rules  of  procedure 
referred  to  in  Article  30. 

ARTICLE  52 

After  the  Court  has  received  the  proofs  and  evidence  within  the  time  specified 
for  the  purpose,  it  may  refuse  to  accept  any  further  oral  or  written  evidence  that 
one  party  may  desire  to  present  unless  the  other  side  consents. 
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ARTICLE  08 

1.  Whenover  one  of  the  parties  does  not  appear  before  the  Court,  or  fails  to 
defend  ItH  case,  the  other  party  may  call  upon  the  Court  to  decide  In  favor  of 
its  claim. 

2.  The  Court  intuit,  before  doing  bo,  satisfy  itself,  not  only  that  it  has  Jurisdic* 
tlon  In  accordance  with  Articles  80  and  87,  but  aluo  that  the  claim  In  well  founded 
In  fact  and  law. 

ARTICLE  04 

1.  When,  subject  to  the  control  of  the  Court,  the  agent*,  counsel,  and  advocates 
have  completed  their  preHcntatlon  of  the  cone,  the  President  Hhall  declare  the 
hearing  cloned. 

2.  The  Court  Hhall  withdraw  to  comdder  the  Judgment. 

8.  The  deliberation*  of  the  Court  Hhall  take  place  in  private  and  remain  necret. 

ARTICLE  05 

t.  All  questions  Hhall  t>e  decided  by  a  majority  of  the  judges  present. 

2.  In  the  ©vent  of  an  equality  of  votes,  the  President  or  the  Judge  who  acts  in 
his  place  shall  have  a  casting  vote. 


ARTICLE  00 

1.  The  Judgment  Hhall  Htate  the  reasons  on  which  it  Is  based. 

2.  It  Hhall  contain  the  names  of  the  Judges  who  have  taken  part  in  the  decision. 

ARTICLE  5T 

If  the  judgment  does  not  represent  in  whole  or  in  part  the  unanimous  opinion 
of  the  Judges,  any  judge  shall  be  entitled  to  deliver  a  separate  opinion. 

ARTICLE  08 

The  judgment  shall  t>e  signed  by  the  resident  and  by  the  Registrar.  It  shall 
be  read  in  open  court,  due  notice  having  been  given  to  the  agents. 

ARTICLE  09 

The  decision  of  the  Court  has  no  binding  force  except  between  the  parties  and 
in  respect  of  that  particular  case. 


ARTICLE  60 

The  Judgment  is  final  and  without  appeal.  In  the  event  of  dispute  as  to  the 
meaning  or  scope  of  the  judgment,  the  Court  shall  construe  It  upon  the  request  of 
any  party. 

ARTICLE  61 

1.  An  application  for  revision  of  a  judgment  may  be  made  only  when  it  Is 
based  upon  the  discovery  of  some  fact  of  such  a  nature  as  to  be  a  decisive  factor, 
which  fact  was,  when  the  judgment  was  given,  unknown  to  the  Court  and  also 
to  the  party  claiming  revision,  always  provided  that  such  Ignorance  was  not  due 
to  negligence. 

2.  The  proceedings  for  revision  shall  be  opened  by  a  judgment  of  the  Court 
expressly  recording  the  existence  of  the  new  fact,  recognising  that  it  has  such  a 
character  as  to  lay  the  case  open  to  revision,  aud  declaring  the  application 
admissible  on  this  ground. 

8.  The  Court  may  require  previous  compliance  with  the  terms  of  the  judg¬ 
ment  before  it  admits  proceedings  in  revision. 

4.  The  application  for  revision  must  be  made  at  latest  within  six  months 
of  the  discovery  of  the  new  fact. 

5.  No  application  for  revision  may  be  made  after  the  lapse  of  ten  years  from 
the  date  of  the  judgment. 

ARTICLE  62 

1.  Should  a  state  consider  that  it  has  an  interest  of  a  legal  nature  which  may 
be  affected  by  the  decision  in  the  case,  it  may  submit  a  request  to  the  Court  to  be 
permitted  to  intervene. 

2.  It  snail  be  for  the  Court  to  decide  upon  this  request. 
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ARTICLE  08 

1.  Whenever  tho  construction  of  a  convention  to  which  states  other  than  those 
txmeorned  In  tho  case  nro  parties  Is  in  question,  the  Registrar  shall  notify  all 
such  states  forthwith. 

2.  Every  state  so  notified  has  the  right  to  intervene  In  the  proceedings ;  but 
if  it  uses  this  right,  the  construction  given  by  the  Judgment  will  \w  equally 
binding  upon  It. 

ARTICLE  04 

ITnless  otherwise  decided  by  the  Court,  each  party  shall  bear  Its  own  costs. 

Chapter  IV.  Auvihohv  Opinions 

ARTICLE  Oft 

1.  The  Court  may  give  an  advisory  opinion  on  any  legal  question  at  the 
request  of  whatever  body  may  he  authorised  by  or  In  accordance  with  the 
Charter  of  the  United  Nations  to  make  such  a  request, 

2.  Questions  upon  which  the  advisory  opinion  of  tho  Court  Is  asked  shall 
1h'  laid  l>efore  the  Court  by  means  of  a  written  request  containing  an  exact 
statement  of  the  question  u|H>n  which  an  opinion  Is  required,  and  accompanied  by 
all  documents  ltkcly  to  throw  light  upon  the  question. 

article  on 

1.  The  Registrar  shall  forthwith  give  notice  of  the  request  for  an  advisory 
opinion  to  all  states  entitled  to  upjtear  before  the  Court. 

2.  The  Registrar  shall  also,  by  means  of  a  special  and  direct  communication, 
notify  any  state  entitled  to  appear  before  the  Court  or  international  organization 
considered  by  the  Court,  or,  should  it  not  be  sitting,  by  the  President,  as  likely 
to  be  able  to  furnish  Information  on  the  question,  that  the  Court  will  Ik*  prepared 
to  receive,  within  a  time  limit  to  be  tlxed  by  the  President,  written  statements, 
or  to  hear,  at  a  public  sitting  to  be  held  for  the  purpose,  oral  statements  relating 
to  the  quest  Ion. 

X  Should  any  such  state  entitled  to  appear  before  the  Court,  have  failed  to 
receive  the  special  communication  referred  to  in  paragraph  2  of  this  Article,  such 
state  may  express  a  desire  to  submit  a  written  statement  or  to  l>e  heard  ;  and  the 
Court  will  decide. 

4.  States  and  organizations  having  presented  written  or  oral  statements  or 
both  shall  Ik*  permitted  to  comment  on  the  statements  made  by  other  states  or 
organizations  in  the  form,  to  the  extent,  and  within  the  time  limits  which  the 
Court,  or,  should  it  not  be  sitting,  the  President,  shall  decide  In  each  jmrtlcular 
cast*.  Accordingly,  the  Registrar  shall  in  due  time  communicate  any  such  written 
statements  to  states  and  organizations  having  submitted  similar  statements. 

ARTICLE  07 

The  Court  shall  deliver  its  advisory  opinions  in  open  court,  notice  having  been 
given  to  the  Secretary-General  and  to  the  representatives  of  Members  of  the 
United  Nations,  of  other  states  and  of  international  organizations  immediately 
concerned. 

ARTICLE  08 

In  the  exercise  of  its  advisory  functions  the  Court  shall  further  be  guided 
by  the  provisions  of  the  present  Statute  which  apply  In  contentious  cases  to  the 
extent  to  which  It  recognizes  them  to  he  applicable. 

Chapter  V.  Amendment 

article  oo 

Amendments  to  the  present  Statute  shall  l>e  effected  by  the  same  procedure 
as  is  provided  by  the  Charter  of  the  United  Nations  for  amendments  to  that 
Charter,  subject  however  to  any  provisions  which  the  General  Assembly  upon 
recommendation  of  the  Security  Council  may  adopt  concerning  the  participa¬ 
tion  of  states  which  are  parties  to  the  present  Statute  but  are  not  Members  of 
the  United  Nations. 
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ARTIOLK  70 

Tin*  Court  nil (i  11  hnvo  power  to  propose  such  nmendmonta  to  the  present  Statute 
ns  it  may  deem  necessary,  through  written  communications  to  the  Secretary- 
General,  for  consideration  in  conformity  with  the  provisions  of  Article  09. 


3.  JUDGES  OE  THE  INTERNATIONAL  COURT  OF  JUSTICE  1 
(All  terms  expire  February  5  of  the  year  Indicated) 

The  judges  now  serving : 

Green  II.  Ilaekworth,  United  States  (1991). 

Enrique  C.  Armand-Ugon,  Uruguay  (1991). 

Alslul  Hamid  Hadawl,  UAIt  (1997). 

Jules  Hasdevant,  France  (1994). 

Roberto  Cordova,  Mexico  ( 1994), 

Zafrulla  Khan,  Pakistan— Vice  President.  (1991). 

Helge  Klaestad.  Norway— President  (1991). 

Feodor  Ivanovich  Kojevnlkov,  U.H.H.R.  (1991). 

Hcrscli  I .auterpacht,  United  Kingdom  (1994). 

V.  K.  Wellington  Koo,  China  (1907). 

Iiitclo  M.  Moreno  Quintana,  Argentina  (1904). 

Sir  Percy  Hj>end»r,  Australia  (1097). 

Jean  Hplrojsmlos,  Greece  (1997). 

Rolulan  Wlnlarski,  Poland  (1997). 

Ricardo  J.  Alfaro,  Panama  (1991). 

Former  Judges  were : 

Jose  Gustave  Ouorrero,  El  Salvador  (199-1).  Died  October  25,  1958. 

John  IC.  Read,  Canada  (1958). 

Mllovan  Zorlcle,  Yugoslavia  (1958). 

llsit  Mo,  China  (1958). 

Alejandro  Alvarez,  Chile  (1955). 

Levi  Fernandes  Camel ro.  Brazil  (1955). 

Sir  Arnold  I).  McNair,  United  Kingdom  (1955). 

Sir  Donegal  N.  Ran,  India  ( 1991 ) .  Died  November  30,  1953. 

Sergei  A.  Golunsky,  U.S.S.R.  ( 1991 ).  Resigned  July  18, 1953. 

Charles  I)e  Vlsscher,  Belgium  (1952). 

Sergei  Borlsovitch  Krylov,  U.S.S.R.  (1952). 

,Tos£  Philadelpho  de  Burros  e  Azevedo,  Brazil  (1955).  Died  May  7,  1951. 

Isidro  Fniielu  Alfaro,  Mexico  (1952). 

A.  niOOHACHIC  DA'I'A  CONCERNING  PHKHKNT  JUPOKH  OF  TUB  INTERNATIONAL  COURT 

OF  .7 1 J  STICK 

Havk worth ,  Green  //.,  United  States 

Born  at  Prestonhurg,  Ky.,  United  States  of  America,  January  23,  1883. 

Educated  at  Valparaiso  University  and  at  Georgetown  and  George  Washing¬ 
ton  Universities;  B.A.  and  LL.B.  Doctor  of  laws  of  the  Universities  of  Ken¬ 
tucky  and  honorary  of  Valparaiso.  Member  of  the  Bar  of  the  District  of  Co¬ 
lumbia  and  of  the  Supreme  Court  of  the  United  States. 

Legal  adviser  in  the  Department  of  State  from  August  1925  to  March  HMO. 

Representative  of  the  U.S.  Government  before  the  International  Joint  Com¬ 
mission,  formed  by  United  States  and  Canada  (under  the  Boundary  Water 
Treaty,  1909),  1923-49.  Was  sent  by  the  Department  of  State  on  a  special 
mission  to  Lausanne  and  Madrid,  1923.  U.S.  delegate  to  The  Hague  Conference 
on  the  Codification  of  International  law,  1930;  to  the  Eighth  International  Con¬ 
ference  of  American  States,  Lima,  1938;  and  to  the  Eighth  Scientific  Congress 
of  American  States,  Washington,  1940.  Adviser  to  the  Secretary  of  State  at 
the  second  meeting  of  Ministers  of  Foreign  Affairs,  Havana,  1940;  U.S.  dele¬ 
gate  to  the  Inter-American  Maritime  Conference,  Washington,  1940. 

Accompanied  the  Secretary  of  State  to  the  Moscow  Conference,  1943.  Was 
a  member  of  the  U.S.  delegation  at  the  Dumbarton  Oaks  Conference  on  Inter¬ 
national  Organization,  Washington,  1944;  adviser  to  the  U.S.  delegation  at 
the  Conference  of  American  States  on  Problems  of  War  and  Pence,  Mexico 
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City,  1045;  (imirmun  of  the  United  Nations  Uommlttce  of  Jurists  wlitcli  mot 
in  Washington  In  April  1045  to  prepare  a  draft  of  tin*  Statute  for  tin*  Inter¬ 
national  rourt-  of  Justice;  advisor  to  tlu*  U.H.  delegation  at  the  United  Nations 
Conference  on  International  Organisation,  Han  Francisco,  Aprll-June  1045; 
senior  advisor  of  the  U.S.  delegation  at  the  tlrst  part  of  the  first  session  of  the 
General  Assembly  of  the  1  tutted  Nations,  London,  104(1. 

He  is  a  memlier  of  the  American  Society  of  International  Law,  of  the  Amer¬ 
ican  liar  Association,  amLof  the  Permanent  Court  of  Arbitration. 

He  has  contributed  articles  on  international  and  constitutional  law  to  various 
periodicals,  and  Is  the  author  of  a  “Digest  of  International  Law,”  8  volumes 
( 1044). 

Armand  Ugd a,  th\  Knrtguv  C.t  Uruguay 

Dr.  Enrique  C.  Annum!  Ugdn,  a  Cruguayan  jurist  with  a  long  record  of 
public  service,  was  elected  to  the  International  Court  of  Justice  In  10,72  for  a 
0-year  term.  He  was  a  member  of  the  Cruguayan  Supreme  Court  of  Justice 
at  the  time,  served  as  Associate  Justice  (1045-49)  and  ns  Chief  Justice 
1 1040-52), 

Born  In  Montevideo,  Uruguay,  in  1808,  I)r.  Armnnd  Ugdn  graduated  from  the 
National  University  with  a  bachelor  of  arts  and  sciences  degree  (1012)  and  a 
doctor  of  laws  and  social  science  degree  (1018).  He  entered  the  legal  profes¬ 
sion  in  Uruguay  as  a  prosecuting  attorney,  was  appointed  Judge  of  the  Court  of 
First  Instance  in  1020,  and  In  1088  was  named  Judge  of  the  appellate  court.  Dr. 
Arnmnd  Ugdn  has  attended  several  International  conferences  of  a  legal  nature 
ami  in  addition  served  as  Uruguayan  delegate  to  the  12th  Ordinary  Session  of  the 
League  of  Nations  at  Geneva  (1081),  chairman  of  the  Uruguayan  delegation  to 
the  third  (1048)  and  fifth  (1050)  sessions  of  the  United  Nations  General  Assem¬ 
bly  at  Paris  and  New  York  resi>eetlvoly.  He  Is  the  author  of  several  legal  works 
and  has  served  on  the  National  Commission  for  the  Drafting  of  the  Codes  of 
Procedure  and  Commerce. 

alttadaui ,  U bit  at  Hamid,  UAH 

'Abd  al-IIamld  al-Badawl  has  been  a  member  of  the  International  Court  of 
Justice  at  The  Hague  since  tlrst  elected  to  it  In  1040.  One  of  Egypt’s  most  distin¬ 
guished  Jurists,  he  Is  a  student  of  both  Uoinan  and  Islamic  law,  has  a  deep 
knowledge  of  international  law,  and  has  had  a  long  and  honorable  career  in 
the  service  of  the  Egyptian  Government.  In  the  course  of  that  service  he  rose  on 
two  occasions  to  cabinet  rank,  as  Minister  of  Finance  from  1040  to  1042,  and 
Minister  of  Foreign  Affairs  from  March  1045  to  February  1040.  During  this 
latter  period  he  served  as  chairman  of  the  Egyptian  delegations  to  the  San  Fran¬ 
cisco  Conference  and  to  the  first  part  of  the  first  session  of  the  U.N.  General 
Assembly  in  London. 

Badawl  was  one  of  the  most  active  members  of  the  commission  which  drew 
up  the  old  constitution  of  Egypt,  adopted  in  April  1028.  In  1030  he  presented  the 
Egyptian  argument  at  the  Montreux  Conference. 

*Abd  al-IIamld  ul-Bndhwi  was  born  at  Mansourah,  Egypt,  on  March  13,  1887. 
He  was  married  in  1021,  and  has  two  sons  and  two  daughters.  After  completing 
his  early  education  at  Alexandria  he  attended  the  Khedivial  School  of  Law, 
Cairo,  where  he  received  the  master  of  laws  degree  in  1008.  He  was  awarded 
his  doctorate  of  law,  surnina  cum  laude,  from  the  Universities  of  Toulouse  and 
Grenoble  in  1012.  Dr.  al-lladawl  is  the  recipient  of  many  awards  and  decora¬ 
tions  and  has  published  many  books  and  articles  on  international  law  in  French 
and  Arabic.  He  speaks  English,  French,  and  Arabic  fluently. 

ftasdevant,  Jutes,  France 

Jules  Rasdevant  has  been  a  member  of  the  International  Court  of  Justice  for 
several  different  i>eriods,  and  at  one  time  served  as  President  of  the  Court.  He 
was  most  recently  elected  to  the  Court  in  1055  for  a  term  ending  in  1904,  Bus¬ 
tle  van  t  has  long  been  preeminent  as  an  expert  on  technical  matters  pertaining  to 
international  la%v,  and  between  the  two  world  wars  he  was  among  those  who  en¬ 
deavored  to  carry  out  the  jadicy  of  collective  security,  working  closely  throughout 
that  i>eriod  with  the  French  Ministry  of  Foreign  Affairs. 
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Basdovaut  was  born  April  15,  1877,  at  Anost  (Sa5ne-et- Loire).  After  earning 
a  law  degree  at  the  University  of  Paris,  be  taught  law  at  the  unlverHltleB  of 
Rennes  and  Grenoble.  He  nerved  In  World  War  I  as  an  enlisted  man,  and  after- 
ward  as  a  delegate  and  legal  exj>ert  at  the  Versailles  Peace  Conference.  He 
taught  law  at  the  University  of  Paris  from  11124  to  1044,  when  he  was  dismissed 
for  anti-German  activities,  returning  to  the  university  after  the  liberation.  From 
1024  to  1041  he  combined  his  professorial  duties  with  those  of  a  legal  adviser  In 
the  Ministry  of  Foreign  Affairs.  A  member  of  the  International  Court  of  Justice 
from  1020  to  1020  and  from  1040  to  1055,  he  served  us  the  Court's  Vice  President 
from  104(1  to  104K  and  its  President  from  1040  to  1052.  Busdevant  has  repre¬ 
sented  France  In  the  capacity  of  a  legal  export  ut  numerous  international  con¬ 
ferences,  Including  the  League  of  Nations  (1030,  1037),  the  U.N.  Conference 
on  International  Organisation  (San  Francisco,  1045),  and  the  United  Nations 
General  Assembly  (4th  sess.,  1040).  He  has  been  a  member  of  the  Permanent 
Court  of  Arbitration  at  The  Hague  for  many  years. 

Basdevant  Ih  married  to  the  former  Mile.  Rente  Malhamu*.  Two  of  his  sons 
were  killed  during  World  War  II,  and  one  son,  Pierre,  Is  a  career  diplomat  now 
assigned  to  the  French  Foreign  OtHce.  Hasdevant  has  two  daughters,  one  of 
whom  is  married  to  Paul  Bast  id,  well-known  Journalist,  professor,  and  former 
deputy.  Basdovant  Is  an  officer  of  the  legion  of  Honor  and  possesses  many 
foreign  decorations. 

Cordova,  Roberto ,  Mexico 

Roberto  Cordova  was  Installed  as  a  Judge  of  the  International  Court  of  Justice 
at  The  Hague  on  February  i>,  1055,  for  a  0-year  term.  He  has  sjient  most  of  his 
career  In  the  Mexican  Foreign  Office.  In  1047,  ho  was  given  the  i>ersonal  rank  of 
Ambassador  in  the  Mexican  Foreign  Services 

Born  on  October  5,  1801),  In  Mexico  City,  Cordova  was  educated  at  the  Law 
School  of  the  University  of  Mexico  and  attended  the  University  of  Texas  from 
1020  to  1021  on  a  scholarship.  He  entered  the  Foreign  Office  in  1027  and  later 
served  as  legal  counselor  of  the  Embassy  in  Washington  from  1038  to  1043 
and  as  Ambassador  to  Costa  Rica  from  1043  to  1045.  Cordova  has  participated 
In  numerous  International  conferences  including  the  Eighth  International  Con¬ 
ference  of  American  States  at  Lima  In  1038;  the  Inter- American  Conference  on 
Problems  of  War  and  Peace  (Chapultepec  Conference)  at  Mexico  City  In  1045; 
and  meetings  of  the  Ministers  of  Foreign  Affairs  of  the  American  Republics 
at  Rio  de  Janeiro  In  1047  and  at  Washington  in  1051.  In  addition  to  serving  as 
a  delegate  at  several  International  Labor  Organization  (ILO)  conferences,  he  was 
a  member  of  the  delegation  to  the  U.N.  Preparatory  Commission  in  London  In 
1045  and  attended  sessions  of  the  U.N.  General  Assembly  In  1040,  1040,  and  1051. 

A  former  athlete  and  Mexican  Olympic  champion  In  the  100-meter  dash,  Cor¬ 
dova  is  married  and  has  two  sons  and  a  daughter.  He  speaks  English. 

Zafrulla  Khan ,  Chaudhri  Mohammad ,  Pakistan 

Clmudhrl  Mohammad  Zafrulla  Khan  was  elected  to  the  International  Court 
of  Justice  on  October  7,  1054  (following  nomination  by  the  United  States),  to 
serve  until  February  5, 1001.  Elected  Vice  President  of  the  Court  In  1058,  Jurist 
Zafrulla  Khan  Is  learned  in  the  legal  systems  of  the  Western  world  as  well  as 
the  religious  and  philosophical  systems  of  the  East.  He  was  Minister  of  External 
Affairs  and  Commonwealth  Relations  from  1047  to  1054.  Before  assuming  his 
present  position  he  led  every  Pakistan  delegation  to  the  U.N.  General  Assembly. 

Zafrulla  Khan  was  bom  February  0,  1803,  in  Hlalkot,  Punjab.  After  graduation 
from  an  American  mission  high  school  and  from  Government  College  in  Lahore 
with  a  bachelor  of  arts  degree,  he  studied  at  King's  College  of  the  University 
of  London,  receiving  a  bachelor  of  laws  degree.  He  was  admitted  to  the  bar 
from  Lincoln's  Inn,  London,  in  1014. 

Zafrulla  Khan  lectured  at  the  University  Law*  College,  Lahore,  and  from 
1010  to  1035  also  appeared  in  the  Patna  and  Madras  High  Courts  and  before  the 
Judicial  Committee  of  the  Privy  Council,  London.  He  was  a  member  of  the 
Punjab  Legislative  Assembly  from  1027  to  1935  and  a  delegate  to  the  Indian 
Round  Table  Conference  in  1030,  1031,  and  1032.  Successively  he  was  Minister 
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of  Education,  Health,  and  Lands  in  11)32;  n  delegate  to  the  Joint  Select  Com¬ 
mittee  of  hot It  Houses  of  Parliament  on  Indian  ’Constitutional  Reforms  In 
London  In  11)33;  Minister  of  Hallways  and  Commerce,  1635-38;  Minister  of 
Law  and  War  Supply,  1639-41 ;  loader  of  the  Indian  delegation  to  the  Assembly 
of  the  League  of  Nations,  11)31);  judge,  Supreme  Court  of  India,  1 041—47 ;  Minister 
of  India  to  Chinn  (Chungking)  on  deputation  from  the  Supreme  Court,  11)42; 
constitutional  adviser  to  the  Ruler  of  Hhotail,  11)17;  and  head  of  the  Pakistan 
delegation  to  the  C.N.  Security  Connell  on  the  Question  of  Kashmir,  1D4H  and 
In  1052-53. 

Zafrulla  Khan  was  knighted  by  the  British  Government  In  1037  and  received 
an  honorary  doctor  of  laws  degree  from  Cambridge  University.  He  Is  an 
Honorary  Fellow  of  King's  College,  London,  and  an  Honorary  Bencher  of 
Lincoln’s  Inn. 

K tacAtari,  lietyv  (/)#*.),  President  of  the  International  Court  of  Justice,  Norway 

Dr.  llelge  Klaestad.  a  Jurist,  with  much  experience  In  International  law,  became 
Pres  Ideal,  of  the  International  Court,  of  Justice  In  1058.  He  has  served  with  the 
Permanent.  Court  of  Arbitration  since  1020  and  at  the  International  Court  of 
Justice  since  1040. 

Born  Decemlmr  0,  188fj,  Dr.  Klaestad  studied  In  England,  France,  Italy  (1015- 
18),  and  at  the  University  of  Oslo,  where  he  received  his  L.L.1).  degree  In 
1021.  In  1024  he  married  l.alla  Richter,  who  was  born  In  Chicago  of  Norwegian 
parents. 

Dr.  Klaestad,  who  speaks  English,  French,  German,  and  Italian,  was  legal 
adviser  to  the  Inter-Allied  Reparations  Commission  in  Vienna  (1020-21).  As 
president  of  the  Anglo-German  Mixed  Arbitral  Tribunal  (1025-31),  he  served 
as  arbitrator  between  Germany  and  the  British  Empire,  Austria  ami  the  British 
Empire,  and  Hungary  and  the  British  Empire  In  certain  disputes  under  the 
lienee  treat!  *s.  In  1031  Dr.  Klaestad  was  Joint  Commissioner  of  the  Permanent 
Commission  of  Conciliation  between  the  United  States  and  Italy.  He  later 
served  as  a  member  of  various  other  conciliation  commissions. 

Dr.  Klaestad  has  also  held  positions  of  responsibility  in  his  native  Norway, 
Ho  has  served  as  Chief  of  Division  In  the  Ministry  of  Justice  (1018-20)  ;  In 
the  Ministry  of  Foreign  Affairs  (1021-25)  ;  and  as  a  Justice  of  the  Supreme 
Court  of  Norway  (1031-40).  In  addition,  Dr.  Klaestad  has  published  a  num¬ 
ber  of  judicial  treaties  and  books.  He  Is  a  member  of  the  Norwegian  Academy 
of  Sciences  and  Letters,  and  an  Associate  of  the  Institute  of  International  Law. 

Kozhevnikov ,  Fedor  Ivanovich,  U.S.S.R. 

Fedor  Ivanovich  Kozhevnikov,  a  ranking  Soviet  expert  on  International  juris¬ 
prudence,  has  been  the  Soviet  member  of  the  International  Court  of  Justice  since 
November  1053.  Just  prior  to  this  appointment  he  served  brletly  as  a  member  of 
the  United  Nations  International  Law  Commission,  having  been  elected  In  1052 
to  serve  out  the  remaining  year  of  the  resigning  Soviet  member’s  5-year  term. 
During  the  course  of  his  career,  Kozhevnikov  acquired  a  familiarity  with  all  as¬ 
pects  of  the  Soviet  legal  profession,  including  the  academic,  judicial,  editorial, 
and  propagandists. 

Kozhevnikov  was  horn  on  June  15, 1003.  A  doctor  of  Juridical  sciences,  he  was 
graduated  from  Moscow  State  University  in  1027  and  has  been  a  professor  of  law 
there  for  many  years.  In  March  1051  Kozhevnikov  was  confirmed  ns  a  People's 
Assessor  of  the  U.S.S.U.  Supreme  Court;  he  apparently  served  in  this  judicial 
post  for  the  full  6-year  term. 

In  1047  Kozhevnikov  joined  the  newly  established  Legal  Section  of  the  All- 
Union  Society  for  Cultural  Relations  With  Foreign  Countries  (VOKS)  ;  he  later 
became  chairman  of  the  section,  continuing  to  serve  in  the  same  position  when 
VOKS  was  reorganized  Into  the  Vnlon  of  Soviet  Societies  for  Friendship  and 
Cultural  Relations  With  Foreign  Countries,  until  early  in  1056. 

Kozhevnikov  has  been  active  for  a  long  time  on  behalf  of  the  Soviet  interna¬ 
tional  “peace”  campaign.  During  the  propaganda  campaign  against  alleged  U.S. 
use  of  bacteriological  warfare  In  Korea,  he  appeared  In  the  Soviet  press  in  the 
capacity  of  a  legal  expert,  condemning  the  United  States  for  violating  Interna¬ 
tional  law  and  clothing  the  Soviet  charges  In  legal  terminology.  He  has  been 
a  member  of  the  Council  of  the  International  Association  of  Democratic  Lawyers 
(IAI)L),  attending  its  meetings  in  Paris  (April  1649)  and  Warsaw  (November 
1950),  as  well  as  the  Fifth  Congress  of  the  IADL  in  Berlin  (September  1951). 
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Ah  a  member  of  Soviet  Pence  Committee  delegations,  he  attended  the  Congress 
for  the  Peaceful  Solution  of  the  Gerinun  Question  at  Prague  (October  1058), 
and  the  Second  World  Conference  Against  Atomic  and  Hydrogen  Bombs  In  Japan 
(August  105(1). 

Kozhevnikov’s  publications  Include  4<The  Russian  State  and  International 
Law”  (1047), “A  Textbook  of  Public  International  Law”  (1047),  "The  Soviet 
State  and  International  Law"  (1048),  "International  Treaties”  (a  chapter  In 
International  Law  (1051),  a  volume  edited  by  Ye.  A.  Korovin),  and  numerous 
papers  published  In  Soviet  periodicals,  lie  served  as  chief  editor  of  "Sovetskoye 
gosudarstvo  l  pravo”  (Soviet  State  and  Law),  Journal  of  the  Institute  of  Law 
of  the  U.S.S.R.  Academy  of  Sciences,  from  1050  to  1058  and  as  a  member  of  the 
editorial  board  of  that  publication  both  before  and  after  that  jierlod. 

Lauterpacht ,  Sir  Hcrich,  United  Kingdom 

Sir  Ilersch  Lauterpacht  was  appointed  a  Judge  of  the  International  Court  of 
Justice  In  November  1054,  and  was  Installed  in  office  on  February  9,  1055.  lie 
In  uIho  a  member  of  the  Permanent  Court  of  Arbitration.  From  1088  to  1055 
Lauterpacht  was  Whevvell  professor  of  International  law  at  tlie  University  of 
Cambridge;  he  was  a  professor  at  The  Hague  Academy  of  International  Law 
In  1080,  1034,  1037,  and  1047.  He  was  coopted  to  the  U.N.  International  Law 
Commission  in  1051,  remaining  with  this  body  until  1035.  Lauterpacht  also 
has  served  ns  President  of  the  Permanent  French-Swedlsh  Conciliation  Commis¬ 
sion  and  of  the  Permanent  Norweglun-Portuguese  Conciliation  Commission.  He 
resigned  from  the  Conciliation  Commission  of  the  Permanent  Court  of  Arbitra¬ 
tion  following  his  election  to  the  International  Court  of  Justice.  Lauterpacht 
is  tho  author  of  many  outstanding  publications  In  the  field  of  International 
law  Including  "The  Function  of  Law  in  the  International  Community"  (1033) ; 
“The  Development  of  International  Law  by  the  Permanent  Court  of  Interna- 
tionnl  Justice"  (1034)  ;  "An  International  Bill  of  the  Rights  of  Man"  (1045) ; 
“Recognition  in  International  Law"  (1047) ;  "International  Law  and  Human 
Rights”  (1050) ;  and  "Development  of  International  Law  of  the  International 
Court"  (1058).  He  is  a  former f editor  of  "Oppenheim's  International  Law" 
(1935-55)  ;  "The  British  Year  Book  of  International  Law"  (1044-55)  ;  and 
"Annual  Digest  and  Reports  of  Public  International  Law  Cases."  He  was  Joint 
editor  of  the  "Cambridge  Series  of  International  and  Comparative  Law." 

Bom  on  August  10,  1807,  Hersch  Lauterpacht  was  educated  at  the  University 
of  Vienna  and  at  the  University  of  London.  In  1027  he  was  appointed  an  assist¬ 
ant  lecturer  In  the  London  School  of  Economics,  and  in  1031  became  Reader  in 
Public  International  Law  at  the  University  of  London.  He  remained  in  the 
latter  post  until  he  went  to  Cambridge  in  1035.  He  was  called  to  the  bar 
at  Cray’s  Inn  (London)  and  was  appointed*  a  King’s  Counsel  (now  Queen’s 
Counsel)  in  1049.  In  1045-40  Lauterpacht  was  a  member  of  the  British  War 
Crimes  Executive.  He  was  a  Carnegie  endowment  visiting  professor  in  the 
United  States  in  October-December  1040,  and.  later  lectured  at  Wellesley  Col¬ 
lege  (October-December  1041)  and  at  the  University  of  Colorado  (June-July 
1048).  For  3  months  in  1048  he  served  as  an  adviser  to  the  United  Nations 
Secretariat  on  the  codification  of  international  law. 

Lauterpacht  married  Rachel  Steinberg  in  1028.  His  only  child,  Eli  Lauter¬ 
pacht,  is  now  a  lecturer  in  International  law  at  Cambridge  University.  Sir 
Hersch  was  knighted  In  1050. 

Koo,  V.  K.  Wellington  ( Ku  Wei-chiin) ,  China 

V.  K.  Wellington  Koo  filled  some  of  the  highest  positions  in  the  Chinese 
diplomatic  service  before  his  election  in  1957  to  a  judgeship  in  the  International 
Court  of  Justice.  He  was  Ambassador  to  Great  Britain  from  1041  to  1040  and 
Ambassador  to  the  United  States  from  1040  to  1050.  He  was  active  in  the  League 
of  Nations  during  his  early  career  and  was  chairman  of  the  Chinese  delegation 
to  the  first  three  sessions  of  the  United  Nations  General  Assembly.  Several 
limes  he  served  as  a  member  of  the  International  Court  of  Arbitration. 

Koo  was  born  in  Shanghai  in  1888.  He  received  his  advanced  education  in 
the  United  States,  where  he  obtained  B.A.  (1008),  M.A.  (1909),  and  Ph.  D. 
(1012)  degrees  from  Columbia  University.  He  returned  to  China  in  1912  to 
assume  the  posts  of  Secretary  of  the  Cabinet  and  Secretary  to  the  President. 
In  July  1915  he  was  appointed  Minister  to  Mexico  and  8  months  later  became 
Minister  to  the  United  States,  the  youngest  diplomat  of  that  rank  ever  to  comfe 
to  this  country. 
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In  1020  Koo  became  Minlnter  to  Great  Britain.  The  following  year  he  served 
as  president,  of  the  14th  session  of  the  Connell  of  the  League  of  Nations  and  was 
apindiited  plenipotentiary  to  the  Washington  Conference.  During  the  next  few 
years,  Koo  held  a  variety  of  offices  In  Peiping:  as  Minister  of  Foreign  Affairs 
(11)22-24),  Acting  Prime  Minister  (11)24),  Minister  of  Finance  (11)20),  and  Prime 
Minister  (11)27). 

A  change  of  Chinese  administration  left  Koo  in  virtual  retirement  from 
1028  until  1032.  During  the  latter  year  he  was  appointed  Chinese  Assessor  of 
the  Leugue  of  Nation's  Commission  of  Inquiry  on  the  Manchurian  Crisis.  Koo 
served  as  Minister  to  France  from  1032  to  1035  and  as  Ambassador  to  that 
country  from  1035  to  1041.  During  these  periods  he  was  Chinese  representative 
on  the  Council  of  the  League  of  Nations  and  chief  delegate  to  meetings  of  the 
longue  Assembly.  Ambassadorial  assignments  to  London  and  Washington 
occupied  Koo  until  his  election  to  the  International  Court  of  Justice. 

Moreno  Quintana,  Ltwlo  Manuel,  Argentina 

Dr.  Luclo  M.  Moreno  Qatntnnn  was  elected  to  the  International  Court  of 
Justice  in  11)55  for  a  term  of  1)  years.  He  had,  since  1045,  been  serving  as 
a  member  of  the  Permanent  Court  of  International  Arbitration  at  The  Hague 
and  three  times  has  held  the  post  of  Under  Secretary  of  Foreign  Affairs  in 
the  Argentine  Foreign  Ministry. 

Moreno  was  born  in  Paris,  France  on  August  81,  1808,  the  son  of  an  Argentine 
diplomat.  His  maternal  grandfather  was  Manuel  Quintana,  President  of  Argen¬ 
tina  (1004-00).  Moreno  received  most  of  his  early  education  In  Europe  but 
graduated  with  a  law  degree  from  the  University  of  Buenos  Aires  in  1010  and 
the  following  year  took  his  doctorate  in  law  from  the  same  institution.  He 
served  as  secretary  of  the  Argentine  Embassy  in  Lima  (1021)  and  Under  Sec¬ 
retary  of  Foreign  Affairs  (1022-23)  before  beginning  his  teaching  career.  As 
a  professor  of  American  history,  political  economics,  international  law  and 
commercial  law,  Moreno  taught  at  various  national  schools,  and  in  1035  be¬ 
came  director  of  the  Faculty  of  Political  Economy  at  the  University  of  Buenos 
Aires.  He  served  again  as  Under  Secretary  for  Foreign  Affairs  during  1040-42 
and  1045-40.  The  author  of  several  works  of  a  legal  and  political  economic 
nature,  Moreno  has  also  held  positions  in  the  Ministry  of  Finance  and  acted 
ns  legal  advisor  during  1038-44  to  the  Transport  Central  Commission  of  Buenos 
Aires.  He  was  rhalrman  of  the  Argentine  delegation  to  the  first  meeting  of 
the  U.N.  Genmnl  Assembly  at  London  in  1045-40. 

Moreno  Is  married  to  the  former  Mercedes  Maschwitz  and  has  two  sons.  He 
speaks  French  and  some  English. 

Spender,  Sir  Percy  (Claude) ,  Australia 

Sir  Percy  Spender,  Australian  Ambassador  in  Washington  for  7  years,  was 
elected  in  October  1057  to  the  International  Court  of  Justice  for  a  0-year  term 
which  will  terminate  in  1067.  A  lawyer  by  profession,  Spender  pursued  a 
political  career  and  held  several  government  portfolios,  including  External 
Affairs,  before  his  appointment  as  Ambassador  in  1051.  For  many,  years  Spender 
was  a  prominent  spokesman  for  Australian  interests  in  international  councils 
and  a  strong  advocate  of  close  Australian  economic  and  military  ties  with  the 
United  States  and  with  southeast  Asian  countries.  He  was  the  driving  force 
behind  the  creation  of  the  Colombo  plan  and  played  a  leading  part  in  the  concep¬ 
tion  and  negotiation  of  ANZUS.  Spender  was  chairman  of  the  Australian  dele¬ 
gation  to  the  Japanese  Peace  Conference  in  San  Francisco  In  1051,  and  served 
as  a  Governor  of  the  IBRD  and  the  International  Monetary  Fund  from  1051  to 
1053.  He  led  the  Australian  delegation  to  many  sessions  of  the  U.N.  General 
Assembly. 

Percy  Claude  Spender  was  born  October  5,  1807,  in  Sydney.  He  entered  the 
public  service  as  a  law  clerk  and  studied  economics  and  law  at  night  at  the 
University  of  Sydney,  where  he  was  an  outstanding  student.  Following  his 
graduation  in  1018  he  was  assigned  briefly  to  the  Army  Legal  Corps.  Awarded 
an  LL.B.  degree  by  the  University  in  1023,  he  was  called  to  the  bar  the  same 
year  and  established  a  private  practice  in  common  law  and  equity.  He  became 
a  King’s  Counsel  in  1035.  He  was  elected  to  Parliament  as  an  independent  in 
1037  but  later  joined  the  United  Australia  Party.  In  1040  he  entered  the  Cabinet 
as  Treasurer  and  Minister  for  the  Army  and  became  a  member  of  the  Advisory 
War  Council.  Spender  resigned  from  the  executive  of  his  party  in  1943  as  a 
result  of  policy  disagreement,  and  when  he  remained  a  member  of  the  bipartisan 
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Advisory  War  Council  despite  his  party’s  decision  to  withdraw  from  that  body, 
he  was  expelled  from  the  party.  When  the  Liberal  Party  was  formed  In  1P44, 
Spender  was  admitted  to  it.  He  became  Minister  for  External  Affairs  after 
the  Liberal-Country  coalition  victory  in  1949.  ,  . 

Spender  was  knighted  in  1952.  On  the  occasion  of  her  visit  to  the  United 
States  in  1957,  Queen  Elizabeth  conferred  on  Sir  Percy  the  honor  of  Knight 
Commander  of  the  Royal  Victorian  Order  (K.C.V.O.).  Spender  married  Jean 
Henderson  in  1925  and  they  have  two  sons,  both  of  whom  attended  Yale  Uni¬ 
versity.  That  institution  awarded  Sir  Percy  an  honorary  LL.D.  degree  in  1957, 
and  he  holds  similar  degrees  from  American  International  College  at  Springfield, 
Mass.,  and  from  Trinity  College  at  Hartford,  Conn.  His  published  works  in¬ 
clude  ‘‘Company  Law  and  Practice/'  1939,  and  “Foreign  Policy— The  Next 
Phase,"  1944.  Lady  Spender  is  a  writer  of  fiction. 

Spiropoulos ,  Jean,  Greece 

Jean  Spiropoulos,  a  distinguished  professor  of  international  law  now  serving 
as  judge  at  the  International  Court  of  Justice,  has  represented  his  country  at 
many  international  conferences  and  in  many  international  organizations.  An 
accomplished  linguist  and  prolific  writer,  he  has  published  legal  treatises  in 
Greek,  French,  and  German. 

Spiropoulos  was  born  at  Nauplia,  Greece,  on  October  16,  1890,  but  has  spent 
most  of  his  life  in  Western  European  countries.  He  studied  law  at  the  Uni¬ 
versity  of  Zurich  from  1916  to  1921  and  received  the  doctorate  of  law  at  the 
University  of  Leipzig  in  1922.  From  1922  to  1927  he  was  a  professor  at  the 
University  of  Kiel.  In  1928  he  returned  to  Greece  as  professor  of  international 
law  at  the  University  of  Thessaloniki,  and  in  1989  went  from  Thessaloniki  to 
the  University  of  Athens. 

Spiropoulos  represented  Greece  at  the  Balkan  Conferences,  1920-33;  the  San 
Francisco  Conference  on  International  Organization,  1945;  several  sessions  of 
the  U.N.  General  Assembly ;  and  become  the  Greek  member  of  the  Permanent 
Court  of  Arbitration  at  The  Hague.  Since  1954  he  has  been  a  legal  adviser  at 
the  Ministry  of  Foreign  Affairs  In  Athens,  and  in  1958  was  elected  to  the  Inter¬ 
national  Court  of  Justice. 

\Viniar8kl,  BoMan  Stefan,  Poland 

Winiarski,  a  jurist  and  economist,  has  been  a  member  of  the  International 
Court  of  Justice  at  The  Hague  since  1946.  His  present  term  expires  in  1967. 
After  studying  law  at  Warsaw,  Krakdw,  Paris,  and  Heidelberg,  Winiarski 
was  appointed  professor  of  public  international  law  at  the  University  of 
PoznAn  in  1922.  He  was  dean  of  the  law  faculty  there  from  1930  to  1939. 
Winiarski  began  attending  international  conferences  in  1917.  Active  in  the 
work  of  the  League  of  Nations  between  the  wars,  he  was  a  member  and  vice 
president  of  its  Permanent  Commission  on  Communications'  and  Transit  from 
1921  to  1927,  president  of  its  Committee  on  River  Law  after  1925,  and  a  delegate 
to  the  International  Oder  Commission  from  1923  to  1930.  The  professor  is 
author  of  several  works  on  Polish  and  French  constitutional  and  international 
-  law. 

i  Bohdan  Stefan  Winiarski  was  born  April  27,  1884,  in  Bohdanowo,  Poland. 

1  Besides  teaching  and  serving  at  international  conferences  during  the  1920’s  and 

;  1930’s,  he  was  a  deputy  to  the  Polish  Sejm  (legislature)  from  1928  to  1935  and 

was  a  member  of  the  opposition  to  Pilsudski.  Although  arrested  by  the  Ger¬ 
mans  in  1939,  Winiarski  succeeded  in  leaving  Poland  in  1940.  He  served  as 
1  president  of  the  Bank  of  Poland,  in  London  during  1941-40.  From  1944  to  1945 

j  he  was  a  member  of  the  Interallied  Committee  on  the  Future  of  the  Permanent 

Court  of  International  Justice.  Winiarski  served  as  a  substitute  member  (1956- 
;  57),  then  as  a  member  (1957-58),  of  the  International  Court's  Chamber  for 

Summary  Procedure. 

Alfaro,  Ricardo  J .,  Panama 

A  jurist-statesman  and  former  President  of  the  Republic,  Alfaro  was  elected 
to  the  International  Court  of  Justice  in  the  fall  of  1959.  He  filled  the  vacancy  in 
that  body  created  by  the  death  in  October  1958  of  Judge  Jos  A  Gustavo  Guerrero 
of  El  Salvador.  The  78-year-old  Alfaro's  term  of  office  will  expire  on  February  5, 
1964,  the  date  on  which  Guerrero’s  tenure  would  have  expired. 

Born  on  August  20,  1882,  in  Panama  City,  Alfaro  holds  on  LL.D.  degree  from 
the  National  University  of  Panama  and  also  received  an  honorary  doctorate 


272 


INTERNATIONAL  COURT  OF  JUSTICE 


from  tin *  University  of  Southern  California.  During  the  past  55  yeurs,  Alfaro 
has  held  the  following  posts:  Under  Secretary  of  Foreign  Affairs  (1905-08)  ; 
legal  counselor  of  the  Panamanian  Legation  at  Washington  (11)12);  Minister 
of  Interior  and  Justice  (11)18  22):  Panamanian  Minister  to  the  United  States 
( 11)22-80  and  again  from  1033-30)  ;  President  of  Panama  (11)31-32);  Min¬ 
ister  of  Foreign  Affairs  (11)45-47):  member  of  the  U.N.’s  International  Law 
Commission  (11)48)  and  Chairman  of  the  Commission  (11)52-53)  ;  advisor  to  the 
Panamanian  Government  in  negotiations  with  the  United  States  on  the  Panama 
Canal  (11)53);  member  u'nd  president  of  Panama's  long-range  planning  body 
known  as  the  National  Council  for  Foreign  Affairs  (1950-57)  ;  member  of  the 
U.N.'s  International  Law  Commission  (1958). 

Alfaro  has  been  the  author  of  many  published  works  on  legal  affairs,  most 
of  which  appeared  during  the  years  1912-53.  Ills  most  definitive  work  in  this 
Held  is  believed  to  he  “A  Half  Century  of  Relations  Between  Panama  and  the 
United  States”  (volume  entitled  "Panama — 50  Years  as  a  Republic”),  published 
In  1953.  Among  the  numerous  profession!*!  associations  to  which  Alfaro  has 
belonged,  are  the  following:  secretary-general  of  the  American  Institute  of  In¬ 
ternational  Law;  honorary  member  of  the  American  Bar  Association:  member 
of  the  American  Society  of  Intermit lonal  Law,  at.  Washington:  member  of  the 
advisory  councils  for  the  American  Academy  of  Political  and  Social  Sciences  and 
the  Society  of  Consular  Law,  at  Philadelphia  and  New  York,  respectively. 

Alfaro,  who  speaks  fluent  English  and  French,  will  eelehrato  his  55th  wedding 
anniversary  in  October  of  this  year.  He  Is  the  father  of  three  sons  and  two 
daughters,  nil  of  whom  grew  up  in  Washington,  D.C.  One  of  his  sons  (Victor) 
is  a  naturalized  citizen  of  the  United  States  and  is  married  to  a  U.S.  citizen; 
both  daughters  (Amelita  and  Yolanda)  are  married  to  native-born  U.S-  citizens 
residing  hi  Washington. 

II.  HIOGKAPIIIO  DATA  CONCKUN1NO  FOUMKU  .711  DOES  OF  THE  INTERNATIONAL  COURT 

OF  .JUSTICE 

Guerrero ,  *  Tost  Gustavo  ( deceased) t  El  Salvador 

One  of  the  15  judges  of  the  International  Court  of  Justice  from  January  1931 
until  his  death  In  October  1958,  Guerrero's  long  life  of  82  years  also  included 
positions  of  responsibility  In  his  country's  diplomatic  service.  His  last  term  of 
office  as  an  International  Court  member  would  have  extended  until  1904. 

Born  on  June  20,  1876,  Guerrero  received  his  LL.l).  from  the  University  of 
Guatemala  in  1898  and  embarked  uj>on  his  career  in  the  year  1902  with  his  ap¬ 
pointment  as  Salvadoran  Consul  at  Bordeaux  and  later  Genoa.  Following  are 
the  principal  iswdtions  subsequently  held  by  him :  Secretary  of  Legation,  Wash¬ 
ington  (1907-08)  :  Charge  d’Affaires,  Rome  (1909-12)  ;  Minister  to  Italy,  Spain, 
and  France  (1912-23)  ;  Minister  of  Foreign  Affairs  (1927-28)  ;  Minister  to  the 
Vatican  and  to  France  (1928-31).  Guerrero  began  his  lengthy  association  with 
the  International  Court  of  Justice  in  1931  and  served  for  the  next  14  years  ns 
Vice  President  and  then  President  of  that  body.  In  1940  he  was  again  elected  to 
the  Court  (for  a  9-year  term)  and  in  1955  reelected  for  the  next  9-year  period. 

Guerrero,  a  Hispano-Indian.  died  on  October  20,  1958,  at  Nice,  France;  it  Is 
not  known  whether  his  wife,  the  former  Adrienne  Primi,  whom  he  married  in 
1911,  survives. 

Read,  John  Erskine ,  Canada 

John  Erskine  Read  was  appointed  a  judge  of  the  International  Court  of  Jus¬ 
tice  in  1940,  and  retired  at  the  end  of  his  term  in  1958.  An  exj>ert  on  constitu¬ 
tional  and  international  law,  Read  served  as  legal  adviser  to  the  Canadian 
Department  of  External  Affairs  from  1929  to  1940.  During  this  period  he  was  a 
Canadian  representative  to  a  number  of  Commonwealth  and  international  con¬ 
ferences.  including  the  Conference  on  Operation  of  Dominion  Legislation  (1929)  ; 
Imperial  Conference  (1930)  :  Imperial  Economic  Conference  (1932)  ;  Imperial 
Conference  (1937)  ;  United  Nations  Committee  of  Jurists  (1045)  ;  and  the  first 
session  of  the  United  Nations  General  Assembly  (1946).  From  1924  to  1929 
he  represen  ted  New  Zealand  and  from  1935  to  1945  Canada  at  the  Conference  of 
Commissioners  on  Uniformity  of  Legislation.  Read  also  acted  as  Canadian 
Government  agent  in  several  cases  involving  arbitration  and  served  as  Govern¬ 
ment  counsel  in  references  to  the  International  Joint  Commission. 

The  son  of  a  doctor,  John  Read  was  bom  on  July  5,  1888,  in  Halifax,  Nova 
Scotia.  He  attended  Dalhousie  University  (Nova  Scotia),  Columbia  University, 
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and  University  College,  Oxford  (Rhodes  Scholar),  where  he  obtained  a  B.C.L. 
degree.  He  was  admitted  to  the  bur  of  Nova  Scotia  in  1013  and  engaged  in 
general  practice  until  1020.  He  was  created  a  King’s  Coun  tel  (now  Queen’s 
Counsel)  in  1025.  During  World  War  I  he  served  overseas  with  the  Canadian 
Field  Artillery ;  he  was  wounded  and  invalided  out  with  the  rank  of  major.  In 
1020  he  was  appointed  a  professor  at  the  Dalhousie  Law  School  and  became  dean 
there  in  1024. 

Read  holds  honorary  LL.D.  degn^es  from  Dalhousie  and  McMasters  Universi¬ 
ties,  and  an  honorary  D.C.L.  degree  from  Oxford.  His  publications  Include  Cases 
on  Canadian  Constitutional  Law  and  various  articles  in  luw  journals.  Read 
married  Diana  Willes  Chitty  in  1015;  they  have  two  surviving  sons  (one  son 
was  killed  in  World  War  II).  He  is  a  member  of  the  Baptist  Church. 

Zoridic,  Dr.  MUovan,  Yugoslavia 

Dr.  Zoritfid,  a  Croatian  lawyer,  served  as  a  Judge  of  the  International  Court 
of  Justice  at  the  Hague  from  1940  to  1958.  His  judicial  career,  which  began 
over  50  years  ago,  includes  service  with  the  League  of  Nations  in  the  1930’s 
and  a  term  on  the  Supreme  Court  of  Justice  of  Zagreb  after  World  War  II. 
Currently  he  is  u  corresponding  member  of  the  Yugoslav  Academy  of  Arts  and 
Sciences  in  Zagreb  and  a  member  of  the  Council  of  the  (Yugoslav)  Institute  for 
Comparative  Law. 

ZorKHtf  was  born  on  May  31,  1884,  in  Zagreb.  After  receiving  a  doctorate  in 
law  from  the  University  of  Zagreb,  he  studied  and  traveled  in  various  Euro¬ 
pean  countries  for  2  years.  In  1910  he  began  working  for  the  attorney  general’s 
office  at  Zagreb,  and  at  the  close  of  World  War  II  he  was  attached  to  the  Pro¬ 
vincial  government  in  Zagreb,  where  he  took  part  in  the  organization  of  the 
new  Yugoslav  administration.  Later  he  headed  the  political  department  of  the 
administration  for  Croatia  and  Slovenia. 

ZoriCUVs  work  with  international  organizations  began  in  1932,  when  the 
League  of  Nations  ap]>ointed  him  a  member  of  the  governing  commission  of  the 
Saar  territory.  Originally  in  charge  of  justice,  education,  and  worship,  he  took 
over  the  duties  of  deputy  president  of  the  Saar  territory  in  the  year  of  the 
plebiscite.  In  April  1935,  he  was  named  a  member  of  the  Permanent  Court  of 
Arbitration  at  The  Hague.  During  World  War  II,  after  the  German  occupa¬ 
tion  of  Yugoslavia  in  1941,  Zorlcltf  was  dismissed  from  office;  he  was  held  under 
arrest  in  September-October  1944. 

After  the  war  ZorK-k*  was  elected  a  judge  of  the  Supreme  Court  of  Justice  of 
Zagreb.  As  a  member  of  the  Yugoslav  delegation,  he  attended  the  ffrst  part  of 
the  ffrst  session  of  the  United  Nations  General  Assembly,  held  in  London  in 
1940;  there  he  represented  his  country  on  Committee  VI  (legal).  With  the 
creation  of  the  International  Court  of  Justice  in  February  1946,  Zori£i<5  was 
elected  to  a  3-year  term  as  Judge,  and  in  October  1948  he  was  elected  to  a  second 
term,  which  expired  in  February  1958.  ^ 

JIsU  Mo,  China 

Hstl  Mo  died  on  June  28,  1950,  after  serving  for  11  years  as  a  Judge  at  the 
International  Court  of  Justice.  He  was  elected  to  the  judgeship  at  The  Hague 
in  1945  following  an  earlier  career  in  law  and  the  diplomatic  service. 

At  the  time  of  his  death  Hhff  was  63  years  old.  He  was  bom  on  October  22, 
1893,  at  Soochow,  China.  After  being  graduated  from  Peiyang  University  in 
Tientsin,  where  he  received  an  LL.B.  degree  in  1917,  he  continued  his  studies  in 
the  United  States.  Hsil  earned  an  M.A.  degree  from  George  Washington  Uni¬ 
versity  in  1921. 

Hstl  returned  to  China  to  become  a  professor  of  law  and  political  science  at 
Nankai  University  in  Tientsin,  where  he  was  employed  until  1926.  He  served 
as  a  judge  of  the  Shanghai  special  district  court  in  1927  and  later  as  president 
of  the  Chinkiang  district  court. 

,In  1928  HsU  joined  the  Chinese  Ministry  of  Foreign  Affairs  as  a  counselor. 
Before  1931,  he  also  served  in  the  Ministry  as  Chief  of  the  International  Af* 
fairs  Department,  the  European-American  Department,  and  the  Asiatic  Dei>art- 
ment.  He  was  a  Vice  Minister  of  Foreign  Affairs  from  1932  to  1941.  Con¬ 
currently  during  the  latter  i»eriod,  HsU  was  dean  of  the  School  of  Diplomacy 
of  Central  Political  Institute  In  Nanking  and  Chungking. 

HsU  was  given  a  diplomatic  assignment  in  1941  when  he  was  appointed  Min« 
ister  to  Australia.  In  1945  and  1946,  before  Joining  the  International  Court  of 
Justice,  he  served  as  Ambassador  to  Turkey. 
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Alvarez  Joffre,  Alejandro,  Chile 

Alejandro  Alvarez,  an  eminent  Jurist  and  expert  on  international  law,  served 
as  a  member  of  the  International  Court  of  Justice  at  The  Hague  from  1046  to 
1055.  Born  on  February  0,  1868,  in  Santiago,  Chile,  he  received  a  law  degree 
from  the  University  of  Chile  in  1802  where  he  later  held  a  professorship  in  civil 
law.  Alvarez  also  graduated  from  the  University  of  Paris  in  1808  with  a  doc¬ 
torate  of  laws.  He  represented  his  country  at  numerous  International  con¬ 
ferences  during  the  years.from  1001  to  1085  and  was  a  delegate  at  the  League  of 
Nations.  He  was  also  a  member  of  the  Permanent  Court  of  Arbitration  at  The 
Hague.  Alarez  has  written  several  works  in  the  field  of  international  law 
including  a  major  study  of  American  international  law  which  was  published 
In  1000. 

Carnelro ,  Levi  Fernandes,  Brazil 

Dr.  Levi  Fernandes  Carnelro,  one  of  Brazil’s  most  distinguished  authorities 
on  international  law,  served  as  a  member  of  the  International  Court  of  Justice 
from  1052  to  1055.  He  is  also  an  expert  on  constitutional  law,  having  been  the 
principal  author  of  the  Brazilian  Constitution  in  1084. 

Born  at  Niterol,  State  of  Rio  de  Janeiro,  on  August  8,  1882,  Dr.  Carnelro 
graduated  from  the  Rio  de  Janeiro  Law  School  in  1003.  He  has  since  received 
several  honorary  degrees  including  a  doctorate  in  law  from  the  University  of 
La  Plata,  Argentina.  Dr.  Carnelro  has  been  president  of  the  Brazilian  Bar 
Association  (1081-33  and  1038-40)  and  a  delegate  to  numerous  international 
conferences  on  legal  matters,  history,  and  child  welfare.  In  addition  he  has 
represented  his  country  at  several  conferences  of  the  United  Nations  Economic 
and  Social  Council.  Some  of  the  more  important  positions  he  has  held  are 
Solicitor  General  of  Brazil  (1030-32),  delegate  to  the  Constituent  Assembly 
(1033-34),  Federal  deputy  (1035-417),  professor  of  Law  School  at  University 
of  Rio  de  Janeiro  (1038-40),  member  of  the  Permanent  Court  of  Arbitration 
at  The  Hague  (1044^52),  and  legal  adviser  to  the  Ministry  of  Foreign  Affairs 
(1047-51).  Long  active  in  the  furthering  of  international  cultural  relations, 
Dr.  Carnelro  is  a  past  president  of  the  Brazil-United  States  Cultural  Institute 
and  of  the  Brazil-Uruguuy  Cultural  Institute. 

Dr.  Carnelro  has  published  widely  in  his  field.  Among  the  associations  and 
societies  of  which  he  Is  a  member  are  the  Brazilian  Education  Association, 
Brazilian  Academy  of  Letters,  Brazilian  Historical  and  Geographical  Institute; 
Fluminenese  Academy  of  Letters ;  Brazilian  Society  of  International  Law,  Society 
of  Comparative  Law  of  Paris,  Lisbon  Academy  of  Letters,  Language  Academy 
of  Colombia,  and  Academy  of  Political  Science  of  New  York.  Dr.  Carnelro  is 
married  and  the  father  of  seven  children.  In  addition  to  his  native  Portuguese, 
he  speaks  good  French  and  fair  English. 

McNair,  Lord,  United  Kingdom 

Lord  McNair  (formerly  Sir  Arnold  McNair)  was  a  judge  of  the  International 
Court  of  Justice  from  its  inception  in  1946  until  his  term  expired  in  February 
1955,  He  also  served  as  President  of  the  Court  during  1952-55.  Lord  McNair 
has  been  a  British  member  of  the  Permanent  Court  of  Arbitration  at  The  Hague 
since  1945.  Since  leaving  the  Court,  Lord  McNair  has  acted  as  chairman  of  a 
committee  on  freedom  of  employers’  and  workers’  organizations  which  prepared 
a  report  for  the  International  Labor  Organization  (ILO),  and  as  provisional 
president  of  the  European  Court  of  Human  Rights  in  Strasbourg.  In  March 
1958,  he  was  elected  president  of  the  Swiss-German  Commission  of  Conciliation, 
and  the  following  year  became  chairman  of  the  International  Law  Association. 

Born  in  London  on  March  4,  1885,  Arnold  McNair  attended  Aldenham  School 
and  Gonvllle  and  Calus  College,  Cambridge.  He  was  called  to  the  bar  at  Gray’s 
Inn  (London),  and  created  a  King’s  Counsel  (now  Queen’s  Counsel)  in  1945. 
In  1913  McNair  was  made  a  fellow  and  law  lecturer  at  Gonvllle  and  Calus  College, 
and  In  1925  received  an  LL.D.  degree  from  Cambridge.  From  1926  to  1927 
McNair  was  reader  in  international  law  at  the  University  of  London.  His 
Tagore  lectures  at  the  University  of  Calcutta  were  published  in  1982  as  “The 
Law  of  the  Air.”  McNair  held  the  Whewell  chair  of  international  law  at  Cam¬ 
bridge  from  1935  to  1937,  when  he  was  succeeded  by  Sir  Hersch  Lauterpacht.  He 
was  a  professor  at  the  Hague  Academy  of  International  Law  in  1928,  1933,  and 
1937.  From  1937  to  1945  he  served  as  vice  chancellor  of  the  University  of  Liver¬ 
pool,  and  in  1945  he  was  appointed  professor  of  comparative  law  at  Cambridge, 
a  post  he  held  for  about  1  year. 
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In  British  public  service,  Lord  McNair  held  several  appointments  between 
1017  and  1924  on  commissions  dealing  with  the  coal  industry.  He  was  chairman 
of  the  Committee  on  the  Supply  and  Training  of  Teachers  and  Youth  Leaders 
during  1942-45.  In  1045  he  also  served  as  chairman  of  the  Jewish  Education 
Commission  in  Palestine.  In  international  affairs  he  was  the  British  substitute 
member  of  the  third  session  in  1020  of  the  committee  of  experts  of  the  League  of 
Nations  Codification  Committee,  and  was  a  member  of  the  ILO's  committee  of 
experts  on  the  application  of  labor  conventions.  Lord  McNair’s  published  works 
include  “Legal  Effects  of  War”  (1920,  third  edition,  1048) ;  “Law  of  the  Air” 
(1082,  second  edition,  1953)  ;  (with  Professor  Buckland)  “Roman  Law  and  Com- 
mon  Law”  (1936,  second  edition,  1952) ;  “Law  of  Treaties”  (1038) ;  “Dr.  Johnson 
and  the  Law”  (1040)  ;  and  “International .Law  Opinions”  (1956). 

Lord  McNair  holds  honorary  LL.D.  degrees  from  the  Universities  of  Glasgow, 
Liverpool,  Birmingham,  and  Salonika;  an  honorary  D.C.L.  degree  from  Oxford; 
and  an  honorary  D.  Litt.  degree  from  Cambridge.  He  was  knighted  in  1943,  and 
created  Baron  McNair  of  Gleniffer  in  1055.  During  1948-50  he  was  President 
de  l’lnstitut  de  Droit  International.  Lord  McNair  married  Marjorie  Bailhache 
in  1012 ;  they  have  one  son  and  three  daughters. 

Rau,  Sir  Senegal  Narsing,  India 

Born  on  February  26,  1887,  in  the  District  of  South  Kanara,  Sir  Benegal 
Narslng  Rau  graduated  from  the  University  of  Madras  and  took  a  first  in  mathe¬ 
matics  at  Cambridge  University.  He  was  offered  but  refused  a  Fellowship  of 
Trinity  College,  Cambridge.  Entering  the  Indian  Civil  Service  in  1910,  he 
was  Secretary  to  the  Assam  Legislative  Department  and  Assam  Legislative 
Council  from  1025  to  1933.  He  Join'ed  the  legislative  department  of  the  Govern¬ 
ment  of  India  and  advised  the  Government  on  legal  matters  from  1034  to  1035, 
From  1035  to  1937  he  revised  the  entire  Indian  statute  book,  He  was  reforms 
commissioner  in  1038  and  a  judge  of  the  Calcutta  high  court  from  1930  to  1944. 

Rau  was  also  Chairman  of  the  Commission  for  Adjudication  of  the  Inter-State 
Dispute  regarding  the  Indus  River  in  1941-^2  and  of  the  Committee  for  Codifica¬ 
tion  of  Hindu  Law  in  1940-41  and  1043-46.  The  draft  code  embodied  in  the  im¬ 
port  of  this  Committee  has  been  described  in  the  Journal  of  Comparative  Legis¬ 
lation  as  a  historic  landmark.  Rau  was  Prime  Minister  of  Kashmir  in  1945 
and  Constitutional  Adviser  to  the  Constituent  Assembly  of  India  in  1946.  He 
also  advised  the  Constituent  Assembly  of  Burma  on  framing  the  Constitution 
of  Burma  in  1947. 

In  June  1949  Rau  became  the  Permanent  Representative  of  India  to  the 
United  Nations.  He  led  the  delegations  of  India  to  the  fourth  and  fifth  sessions 
of  the  General  Assembly  and  was  vice  chairman  of  the  International  Law  Com¬ 
mission  in  April  1040.  From  December  6,  1051,  until  his  death  in  1953  he  was 
one  of  the  judges  of  the  International  Court  of  Justice  at  The  Hague. 

Rau  participated  In  the  Conference  of  the  International  J3ar  Association  at 
The  Hague  in  August  1948.  In  the  same  year  he  was  elected  a  member  of  the 
International  Institute  of  Political  and  Constitutional  History,  Sorbonne,  Paris, 
and  received  the  degree  of  doctor  of  civil  law  honoris  causa  from  the  University 
of  Delhi  in  recognition  of  his  profound  learning  and  his  valuable  contribution 
to  Indian  jurisprudence. 

Among  his  publications  are  “Constitutional  Precedents” — three  series,  articles 
on  “Human  Rights  in  India”  written  for  the  U.N.  “Yearbook  on  Human  Rights,” 
“Report  of  the  Indus  Commission  ”  and  the  “Hindu  Law  Committee  Report,” 
volumes  1  and  2. 

Sir  Benegal  N.  Rau  died  in  Zurich,  Switzerland  on  November  30,  1053. 
Oolunskiy,  Sergey  Aleksandrovich ,  U.S.S.R. 

Sergey  Aleksandrovich  Golunskly,  doctor  of  juridical  sciences  and  professor 
at  Moscow  State  University,  is  one  of  the  foremost  Soviet  legal  experts.  He 
was  one  of  the  leading  figures  in  the  U.S.S.R.  Ministry  of  Foreign  Affairs  from 
1945  to  1951,  serving  as  a  member  of  the  Collegium  and  Chief  of  the  Legal  (later 
Treaty-Legal)  Division,  with  the  diplomatic  rank  of  Minister  First  Class  after 
December  1948.  In  December  1951  he  was  elected  to  the  International  Court 
of  Justice  for  a  9-year  term,  but  illr?ss  prevented  him  from  filling  the  post  and 
forced  him  to  resign  in  July  1953.  Experienced  In  foreign  relations  and 
thoroughly  familiar  with  the  Soviet  approach  to  both  domestic  and  interna¬ 
tional  law,  he  continues  to  be  active  in  the  academic  field  and  as  editor  of  a  law 
journal. 


"S'*-*;* 

P.1 


Mj f 


I HfVT  TX  1  J 


276 


INTERNATIONAL  COURT  OF  JUSTICE 


Golunskiy  was  bom  July  4,  1895,  in  Moscow.  He  was  graduated  by  the 
juridical  faculty  of  Moscow  University  in  1917  and  became  a  kanaidat  (a 
postgraduate  student  preparing  for  a  doctorate  degree)  in  1919.  He  worked 
in  the  office  of  the  U.S.S.R.  State  Prosecutor  from  1923  to  1039.  Elected  cor¬ 
responding  member  of  the  U.S.S.R.  Academy  of  Sciences  in  1939  in  the  field 
of  law,  he  performed  “leading  scientific  work”  at  the  Academy’s  Institute  of 
Law  (where  he  reportedly  was  dean)  and?  at  the  Academy  of  Military  Law  from 
then  until  1943.  He  has  been  the  Director  of  the  Scientific-Research  Institute  of 
Criminology  since  1959. '  A  vice  president  of  the  “U.S.S.R.-Great  Britain  So- 
detv”  since  it  was  established  in  early  1958,  he  is  a  member  of  the  legal  section 
of  the  Union  of  Soviet  Societies  for  Friendship  and  Cultural  Relations  with 
Foreign  Countries,  and  was  active  in  a  similar  section  of  the  union’s  predecessor 
organization  as  early  as  1947.  When  the  U.S.S.R.  Association  for  Assistance 
to  the  United  Nations  was  formed  in  March  1950,  he  was  elected  a  member 
of  the  Central  Board,  and  has  been  deputy  chairman  of  the  organization  since 

at  least  November  1958.  . 

Golunskiy,  who  joined  the  party  in  1941,  began  his  diplomatic  career  in  1943, 
when  he  joined  the  Ministry  of  Foreign  Affairs  as  an  interpreter  and  adviser. 
Fluent  in  English,  he  attended  the  important  wartime  conferences  in  Moscow 
(1943),  Dumbarton  Oaks  (1944),  Yalta,  San  Francisco,  and  Potsdam  (all  in 
1945).  He  served  as  Associate  Soviet  Prosecutor  at  the  Japanese  War  Crimes 
Trials  In  Tokyo  from  April  to  October  1940.  Present  at  the  meetings  of  the 
Council  of  Foreign  Ministers  in  London  (1940)  and  in  Moscow  (1947),  Golun¬ 
skiy  also  attended  the  Japanese  Peace  Conference  at  San  Francisco  (1951), 
the  Four-Power  Foreign  Ministers’  Conference  in  Berlin  (1954),  and  the  Eighth 
Session  of  the  General  Conference  of  UNESCO  at  Montevideo  (November 

As^  a  member  of  Soviet  delegations  he  attended  the  World  Peace  Council 
meeting  in  Helsinki  (June  1955),  the  Conference  on  Danger  to  Mankind  from 
Nuclear  Explosions  in  London  (August  1955),  the  Sixth  Congress  of  the  Inter¬ 
national  Association  of  Democratic  Lawyers  at  Brussels  (May  1950),  and  the 
11th  and  12th  Plenary  Assemblies  of  the  World  Federation  of  United  Nations 
Associations  at  Geneva  (September  1957  and  1958,  respectively).  At  the  11th 
Plenary  Assembly  he  was  elected  a  member  of  the  federation’s  executive  com¬ 
mittee/  In  early  1950  Golunskiy  visited  London  at  the  invitation  of  the  Lon- 
?  don  University  to  lecture  on  Soviet  legal  education  and  to  study  British  legal 

~  procedures.  He  headed  a  delegation  from  the  U.S.S.R.  Association  for  Assist- 

ance  to  the  United  Nations  which  visited  the  United  States  in  November  1958 
at  the  invitation  of  its  American  counterpart  organization. 

■"I  Golunskiy  is  a  coauthor  of  the  following  textbooks :  “Textbook  on  the  Jurid- 

ical  System”  (1939),  “Criminology”  (1939),  and  “The  Juridical  System 
of  the  U.S.S.R.”  (1940).  He  was  one  of  the  compilers  of  the  two-volume  work 
„  entitled  “The  Nuremburg  Trials:  Records,”  (1951-52),  and  also  edited  a  col¬ 

lection  of  documents  entitled  “History  of  the  Legislation  of  the  U.S.S.R.  and 
R.S.F.S.R.,  on  the  Criminal  Trial  and  Organization  of  the  Court  and  Pro- 
curatura,”  1917-54  (1955).  At  the  present  time  he  is  one  of  the  general 
editors  of  a  scheduled  new  edition  of  a  three-volume  Diplomatic  Dictionary. 
A  member  of  the  editorial  board  of  “Sovetskoye  gosudarstvo  i  pravo”  (Soviet 
State  and  Law),  a  periodical  of  the  Institute  of  Law  of  the  U.S.S.R.  Academy 
of  Sciences,  as  early  as  1940,  Golunskiy  became  chief  editor  in  January 
1958. 

Golunskiy  has  been  awarded  a  number  of  orders  and  medals,  including  the 
Order  of  Patriotic  War,  First  Class  (1945). 

Visschcr,  Charles  det  Belgium 

Charles  de  Visscher  is  a  distinguished  international  jurist,  who  has  served 
on  the  highest  international  tribunals,  received  many  academic  honors,  and 
holds  membership  or  office  in  an  impressive  group  of  academic  societies. 

M.  de  Visscher  was  born  in  Ghent  on  August  2,  1884.  He  studied  law  at  the 
Universities  of  Ghent  and  Paris,  and  holds  honorary  doctorates  from  the  Uni¬ 
versities  of  Paris,  Nancy,  and  Montpellier.  He  began  his  career  as  professor 
of  law  at  the  University  of  Ghent  in  1911  and  became  professor  of  international 
law  at  the  University  of  Louvain  in  1930.  He  served  as  legal  counselor  to  the 
Belgian  Ministry  of  Foreign  Affairs  for  many  years  before  the  last  war,  and 
in  1923  was  elected  a  member  of  the  Permanent  Court  of  Arbitration,  serving 
until  May  1957.  During  the  interwar  years  De  Visscher  filled  various  assign¬ 
ments  with  the  League  of  Nations,  including  rapporteur  of  the  Committee  To 
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Amend  the  Convenant  and  the  Committee  for  the  Study  of  Conciliation  Pro¬ 
cedure.  He  was  a  member  of  the  Committee  of  Jurists  investigating  the  Corfu 
incident,  and  of  the  Committee  of  Experts  for  the  Progressive  Codification  of 
International  Law.  He  was  Belgian  delegate  to  the  first  Conference  on  the 
Codification  of  International  Law,  and  served  as  a  member  of  the  Permanent 
Court  of  International  Justice  from  1937  until  the  Court’s  demise  in  1046. 

During  the  early  years  of  the  last  world  war,  M.  de  Visscher  remained  in 
Belgium  and  entered  the  resistance  movement,  but  later  joined  the  Belgian 
Government-in-exile  in  London  where  he  served  as  Minister  Without  Portfolio 
in  1944-45.  In  1945  he  represented  Belgium  on  the  Committee  of  Jurists  which 
met  in  Washington  to  draft  the  Statute  of  the  International  Court  of  Justice, 
and  in  the  same  year  was  chief  legal  adviser  to  the  Belgian  delegation  to  the 
United  Nations  Conference  on  International  Organization  in  San  Francisco.  He 
was  a  delegate  to  the  first  session  of  the  United  Nations  General  Assembly  in 
1946,  and  to  the  General  Council  of  the  United  Nations  Educational,  Scientific, 
and  Cultural  Organization  in  1946,  1949,  and  1951.  He  was  elected  to  the 
International  Court  of  Justice  in  1946  for  a  6-year  term,  but  failed  of  reelection 
in  1952.  In  1954  he  was  chosen  president  of  the  BURA1MI  Arbitration  Tribunal 
considering  a  dispute  between  the  United  Kingdom  and  Saudi  Arabia,  but  re¬ 
signed  the  following  year. 

M.  de  Visscher  is  the  author  of  numerous  publications  on  international  law. 
His  memberships  include  the  Institute  of  International  Law  which  he  joined  in 
1921  and  of  which  he  was  Secretary-General  (1925-27)  and  president  (1947-48), 
the  Royal  Academy  of  Belgium,  and  the  International  Academic  Union,  which 
he  served  as  president  from  1947  to  1950.  He  is  president  of  the  Institute  of 
International  Relations  in  Brussels,  and  a  member  of  the  governing  body  of 
the  Academy  of  International  Law  at  The  Hague.  He  was  editor  of  the  Review 
of  International  Law  and  Comparative  Legislation  from  1920  until  at  least  1957. 

M.  de  Visscher  lost  a  son  in  the  last  war. 

Krylov ,  Sergey  Borisovich,  U.S.S.R. 

Sergey  Borisovich  Krylov,  doctor  of  juridical  sciences,  a  leading  Soviet  interna¬ 
tional  law  expert,  and  a  member  of  the  party,  died  at  the  age  of  71  on  November 
24,  1958.  Long  a  professor  and  writer  in  the  field  of  international  law,  he  served 
as  the  Soviet  representative  on  the  International  Court  of  Justice  from  1946  to 
late  1951,  when  he  withdrew  his  candidacy  for  reelection  because  of  ill  health. 
From  late  1953  to  December  1956  he  was  the  Soviet  member  of  the  International 
Law  Commission  of  the  United  Nations.  After  1918  he  had  served  as  professor 
of  public  and  private  international  law  at  Leningrad  State  University,  and  later 
at  the  Higher  Diplomatic  School  of  the  U.S.S.R.  Ministry  of  Foreign  Affairs  in 
Moscow  and  at  Moscow  State  University.  Through  his  lectures  and  publications 
Krylov  undoubtedly  had  a  considerable  influence  upon  the  present  generation  of 
Soviet  jurists  and  diplomats. 

Krylov  was  bom  in  St.  Petersburg  on  January  1,  1888.  He  began  to  teach  at 
the  University  of  St.  Petersburg  in  1910,  after  having  been  graduated  by  its  law 
faculty.  He  served  in  the  army  from  1912  to  1918,  and  was  an  early  supporter 
of  the  revolution.  It  was  not  until  1939  that  he  received  his  doctorate  from  Mos¬ 
cow  State  University.  From  1943  until  his  death  he  headed  the  chair  of  interna¬ 
tional  law  at  the  Institute  of  [World  Economics  and]  International  Relations  of 
the  U.S.S.R.  Academy  of  Sciences.  Krylov  served  as  deputy  chairman  of  the 
Soviet  Association  for  International  Law  and  chief  editor  of  its  Yearbook  of  In¬ 
ternational  Law  from  the  foundation  of  that  organization  (apparently  in  1957) 
until  his  death.  He  was  elected  a  vice  president  of  the  "U.S.S.R.-Italy”  Society 
at  the  founding  meeting  of  that  organization  in  February  1958. 

From  1942  to  1946  Krylov  served  in  the  U.S.S.R.  Ministry  of  Foreign  Affairs 
as  a  legal  advisor,  attending  the  Dumbarton  Oaks  Conference  (1944),  the  San 
Francisco  United  Nations  Conference  (1945),  and  the  first  session  of  the  United 
Nations  General  Assembly  (1946).  He  was  head  of  the  Soviet  delegation  to  the 
47th  Conference  of  the  World  Association  for  International  Law  at  Dubrovnik. 
Yugoslavia,  in  August  1956,  when  he  announced  that  the  U.S.S.R.  had  decided 
to  join  that  organization,  and  was  a  member  of  the  Soviet  delegation  to  the  con¬ 
ference  of  the  same  organization  in  New  York  2  years  later.  In  February  1958 
he  was  a  member  of  the  Soviet  delegation  to  the  United  Nations  conference  on 
the  law  of  the  sea  at  Geneva.  \ 

Included  among  his  many  publications  in  the  field  of  international  law  are: 
“A  Course  in  Aviation  Law”  (1933),  “The  Soviet  Doctrine  of  International  Law” 
(1947),  and  “The  Creation  of  The  Text  of  The  U.N.  Charter”  (1949).  He  was 
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also  coauthor  of  two  textbooks:  Intcrnatlonnl  Private  Law  (1030  and  1030) 
and  International  Public  Law  (1940).  Krylov's  talents  have  on  oecaHlon  been 
used  to  further  Soviet  propaganda  alms.  In  an  article  published  In  Izvostlya 
In  May  1057  he  wrote  that  the  Soviet  Union  had  always  "scrupulously”  observed 
It r  international  treaties  and  carefully  fultllled  Its  International  obligations, 
wliereaH  gross  violations  of  International  commit numts  by  the  United  States  had 
become  common  practice. 

In  1010  Krylov  married  Yeva  Nikolayevna  Okunevn,  who  was  born  In  188(1; 
they  had  a  son,  Boris,  and  a  daughter,  Yelena.  At  the  time  of  Krylov’B  death 
he  held  the  titles  of  Envoy  Extraordinary  and  Plenipotentiary  and  of  Distin¬ 
guished  Scientific  Worker  of  the  HSFSH.  Along  with  other  medals,  he  had 
been  awarded  the  Badge  of  Honor  and  two  Orders  of  the  Red  Banner  of  Labor 
(one  In  1945). 

Acevedo,  Jose  PhMadclpho  do  lianas  c  (Horn  at  Rio  do  Janeiro,  Mat'ch  13, 189 j), 
Brazil 

Doctor  of  law,  Klo  de  Janeiro,  1014.  Former  student  at  the  School  of  Political 
Science,  Paris.  Professor  of  philosophy  at  Pedro  II  College.  Appointed  In  1032, 
as  the  result  of  a  competition,  professor  of  civil  law  in  the  National  Faculty  of 
Law ;  later  dean  of  the  faculty  and  vice  rector  of  the  University  of  Brazil. 

As  a  barrister,  he  was  elected  hutonuler  of  the  Ulo  de  Janeiro  Bar,  1030,  and 
president  of  the  Institute  of  Advocates  of  Brasil. 

Was  procureur  general  at  the  court  of  appeal,  Iilo  de  Janeiro;  in  1042  was 
appointed  Judge  of  the  Supreme  Court  of  Brazil.  Has  Just  retired  from  this 
post* 

^  Was  a  member  of  the  Education  Council,  and  of  committees  on  legislation  and 

on  the  revision  of  the  Civil  Code;  Adviser  to  the  Foreign  Ministry  and  to  the 
Geographical  and  Statistical  Institute.  Sometime  mayor  of  lUo  de  Janeiro. 

Is  a  member  of  the  Soclete  de  Legislation  comparee,  of  the  lnstitut  Henri 
Capita nt  and  of  other  national  and  foreign  associations;  represented  his  country 
at  the  Senmine  Internationale  de  Droit.  Paris;  at  the  Second  Congress  of  Com- 
^  para 1 1 ve  Law,  The  Hague;  at  the  Eighth  American  Scientific  Congress,  Wash¬ 

ington;  at  the  meeting  of  the  Union  Internationale  des  Avocats,  Paris,  and  the 
Inaugural  Session  of  the  Inter-American  Bar  Association. 

Author  of  articles  on  law,  opinions,  awards  and  lectures;  has  written  on 
&  special  subjects,  such  as  real  property,  authors’  rights,  the  theory  of  obligations, 

the  execution  of  awards,  etc. 

s*  Is  a  ineml>er  of  the  Brazilian  Section  of  the  Institute  of  Intellectual  Coopera¬ 

tion,  and  of  the  Brazilian  Society  of  International  Law.  Has  published  an 
essay  entitled  ‘‘Treaties  and  private  interests  in  Brazilian  Law"  in  the  bulletin 
of  the  above  society. 

Fabvla ,  Isidro,  Mexico 

The  well-known  Mexican  jurist,  writer  and  diplomat,  Isidro  Fnbeln,  served  as 
tt  member  of  the  International  Court  of  Justice  at  The  Hague  from  1940  to 
1955.  He  has  contributed  articles  to  various  newspapers  throughout  Latin 
America  and  has  written  books  on  literature,  i>oetry  and  international  affairs. 

Born  on  June  2,  1882  In  Atlucomoluco,  Mexico,  Fabein  graduated  with  a  law 
degree  from  the  National  University  of  Mexico  in  1908.  After  establishing  a 
law  practice,  he  entered  politics  ami  was  elected  to  the  Mexican  Congress,  but 
left  this  post  In  1913  to  join  the  revolution  of  Coalmlla.  Fabein  was  Minister  of 
Foreign  Affairs  under  the  Constitutionalist  Government  and  later  served  in 
diplomatic  posts  in  Europe  In  1915,  in  Latin  America  from  191(1  to  1920,  and  ns 
Minister  to  Germany  In  1920.  lie  held  a  professorship  in  international  law  at 
the  National  University  of  Mexico  in  1921,  was  a  deputy  from  1022  to  1923  and 
a  judge  on  the  Itnlo-Mexicnn  International  Arbitration  Commission  from  1928 
to  1932,  in  addition  to  his  law  practice.  In  193(1  Fnbeln  was  appointed  a  mem¬ 
ber  of  the  Permanent  Court  of  Arbitration  at  The  Hague.  Upon  the  death  of 
the  incumbent  Governor  of  the  State  of  Mexico  in  1941,  he  was  appointed  to  finish 
the  4-year  term. 

Fabein  Is  married  and  speaks  English  and  French. 
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4.  List  ok  Oontkntiouh  Oahkh  and  Kf.qukbth  koh  Advisory  Opinions  Considered 
iiy  International  Court  of  Justice  1 

Contentious  eases 


Name  of  case 


Parties 


Result 


The  Corfu  Channel  case  (merits) . . 

The  Corfu  Channel  caso  (comiicnsatlon) . 

The  Corfu  Channel  case  (preliminary  objec¬ 
tion). 

Fisheries  case . 

Case  concerning  tlie  protection  of  French 
nationals  am!  protected  persons  In  Egypt. 

Asylum  case . 

Caso  concerning  rights  of  nationals  of  the 
United  States  of  America  In  Morocco. 
Request  for  Interpretation  of  the  Judgment  of 
Nov.  20,  I960,  In  tho  Asylum  case. 

Kay  a  de  la  Torre  case . 

Ambattelos  case . 


United  Kingdom  v.  Albania. 
United  Kingdom  p.  Albania. 
United  Kingdom  p.  Albania. 

United  Kingdom  p.  Norway. 
Franco  v .  Egypt . 

Colombia  v.  Peru . 

Franco  p,  United  States  of 
America. 

Colombia  p.  Peru . 


Orcccop.  United  Kingdom.. 


Angto-Iranian  Oil  Co,  case . . 


United  Kingdom  v.  Iran - 


The  Minqulers  and  Ktrehos  case. 
Nottebohm  case . 


France*  p.  United  Kingdom.. 
Liechtenstein  p.  Oiiaternala. 


Case  of  the  monetary  gold  removed  from 
Rome  In  1943. 

u  fiteetrlcltt  de  lleyrouth”  Co.  case . 

Treatment  In  Hungary  of  aircraft  and  crew 
of  United  States  of  America. 

Treatment  In  Hungary  of  aircraft  and  crew 
of  United  Stntes  of  America. 

Aerial  Incident  of  Mar.  10,  1953 . 

Antarctica  case . 

Antarctica  case . 

Aerial  Incident  of  Oct.  7, 1952 . 

Cose  of  certain  Norwegian  loans  . 

Case  concerning  right  of  passage  over  Indian 


Italy  r.  Franc**,  United 
Kingdom  and  United 
States. 

France  p.  Lebanon . 

United  States p.  Hungary... 

United  States  r.  Union  of 
Soviet  Socialist  Repub¬ 
lics. 

United  States  p.  Czechoslo¬ 
vakia. 

United  Kingdom  p.  Argen¬ 
tina. 

United  Kingdom  o.  Chile  ... 

United  States  e.  Union  of 
Soviet  Socialist  Republics. 

France  r.  Norway . 

Portugal  p.  India . 


Judgment  of  Apr.  9,  1949. 

Judgment  of  Dec.  10, 1949. 

Judgment  of  Mar.  26,  1948. 

Judgment  of  Dec.  18, 1961. 

Order  of  Mar.  29,  I960. 

Judgment  of  Nov.  20,  I960. 

Judgment  of  Aug.  27,  1962. 

Judgment  of  Nov.  27,  1960. 

Judgment  of  June  13, 1961. 

Judgment  of  July  1, 1962  (pre¬ 
liminary  objection).  Judg¬ 
ment  of  May  19,  1963 
(merits). 

Judgment  of  July  22,  1962 
(preliminary  objection). 

Judgment  of  Nov.  17,  1963. 

Judgment  of  Nov.  18,  1953 
(preliminary  objection). 
Judgment  or  Apr.  6,  1956 
(2d  phase). 

Judgment  of  June  16,  1964 
(preliminary  question). 

Order  of  July  29, 1964. 

Order  of  July  12, 1964. 

Do. 


Order  of  Mar.  14,  1956. 
Order  of  Mar.  16,  1956. 

Do. 

Order  of  Mar.  14,  1956. 

Judgment  of  July  6,  1967. 
Pending. 


territory. 

Case  concerning  the  application  of  tho  con¬ 
vention  of  1002  governing  the  guardianship 
of  Infants. 

Interhnndel  case . 


Netherlands  r.  8weden 


Switzerland  p.  United  States 


Aerial  Incident  of  July  27, 1955  . . 

Aerial  Incident  of  July  27, 1966  . 

Aerial  Incident  of  July  27, 1955 . 

Cose  concerning  sovereignty  over  certain 
frontier  land. 

Case  concerning  the  arbitral  award  made 
by  the  King  of  Spain  on  Dec.  23. 1906. 

Cose  concerning  tho  aerial  incident  of  Nov. 
7. 1964. 

Case  concerning  tho  temple  of  Preah  Vlhenr. 
Case  concerning  the  Barcelona  Traction 
Light  &  Power  Co.,  Ltd. 

Case  conoeming  the  “Compagnle  du  Port 
des  Quals  et  dcs  Entrep6ts  de  lleyrouth” 
and  tho“8ocl6t6  Radio-Orient.” 


Israel  v.  Bulgaria . 

United  States  p.  Bulgaria... 
United  Kingdom  r.  Bulgaria 
Belgium  p.  Netherlands . 

Honduras p.  Nicaragua . 

United  8tatcs  r.  Union  of 
Soviet  Socialist  Republics. 

Cambodia  p.  Thailand . 

8patnr.  Belgium . 

France  p.  Lebanon . 


Judgment  of  Aug.  28.  1968. 


Order  of  Oct.  24, 1957  (Interim 
measures).  Judgment  of 
Mar.  21,  1959  (preliminary 
objections). 

Judgment  of  May  26,  1959. 
Pending. 

Order  of  July  27, 1959. 
Judgment  of  June  20,  1959. 

Pending. 

Order  of  Oct.  7, 1969. 

Pending. 

Do. 


Do. 


»  Summary  prepared  by  Department  of  8tate. 
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Advisory  opinions 


Name  of  case 


Result 


Conditions  of  admission  of  a  State  to  membership  in  the  United  Nations 
(art.  4  of  the  charter). 

Reparation  for  injuries  suffered  in  the  servico  of  tho  United  Nations . 


Advisory  opinion  of  May  28, 

1948. 

Advisory  opinion  of  Apr.  11, 

1949. 


Interpretation  of  peace  treaties  with  Bulgaria,  Hungary,  and  Rumania _ 


Competence  of  tho  General  Assembly  for  the  admission  of  a  State  to  the 
United  Nations. 

International  status  of  South  West  Africa . 

Reservations  to  tho  convention  on  the  prevention  and  punishment  of  the 
crime  of  genocide. 

Effect  of  awards  of  compensation  made  by  tho  United  Nations  Administra¬ 
tive  Tribunal. 

Voting  procedure  on  questions  relating  to  reports  and  petitions  concerning 
the  Territory  of  South  West  Africa. 

Judgments  of  the  Administrative  Tribunal  of  the  ILO  upon  complaints 
made  against  tho  UNESCO. 

Admissibility  of  hearings  of  petitioners  by  the  Committee  on  South  West 
Africa. 

Constitution  of  tho  Maritime  Safety  Committee . 


Advisory  opinion  of  Mar.  30, 
1950  (1st  phase).  Advisory 
opinion  of  July  18,  1950 

of  Mar.  3, 

IVW. 

Advisory  opinion  of  July  11, 

1950. 

Advisory  opinion  of  May  28, 

1951. 

Advisory  opinion  of  July  13, 

1954. 

Advisory  opinion  of  June  7, 

1955. 

Advisory  opinion  of  Oct.  23, 
1950. 

Advisory  opinion  of  Juno  1, 

1956. 

Pending. 


Appendix  B :  Statements  and  Letters  Submitted  for  tiie  Record 

(The  committee  received  a  number  of  communications  simply  ask¬ 
ing  to  be  recorded  in  favor  of?  or  in  opposition  to,  repeal  of  tlie  Con- 
nally  amendment.  Communications  of  this  kind  have  not  been 
included  in  the  printed  record  but  have  been  available  to  the  commit¬ 
tee  for  its  consideration.) 
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Report 

on 

The  Self-Judging  Aspect  of  the  United  States’ 
Domestic  Jurisdiction  Reservation  with  Respect 
to  the  International  Court  of  Justice1 


August,  1959 

1  Note:  Reports  of  Sections  or  Committees  of  the  American  Bar 
Association,  prepared  for  submission  to  the  House  of  Delegates, 
are  Not  to  be  construed  to  represent  the  official  policy  of  the  Associa¬ 
tion.  Reports  containing  policy  recommendations  reflect  Association 
policy  Only  as  and  when  these  recommendations  are  acted  upon  by 
the  House  of  Delegates.  Reports  containing  no  recommendations 
for  specific  action  by  the  House  of  Delegates  are  merely  informative; 
they  represent  only  the  views  of  the  Section  or  Committee  submitting 
them. 

»(8ce  next  p.  for  FNJ) 
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1  This  report  was  prepared  by  a  Special  Committee 
of  the  Section  made  up  as  follows: 

Eugene  D.  Bennett 
Harry  LeRoy  Jones 
Richard  F.  Scott 
John  R.  Stevbnson 
Sedgwick  W.  Green,  Secretary 
Lyman  M.  Tondel,  Jr.,  Chairman 
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In  order  to  put  our  problem  in  perspective  and  to  try  to  contribute 
to  improved  understanding  of  it,  we  have  included  in  this  report  some 
basic  historical  facts  and  data  regarding  the  International  Court  of 
Justice  and  its  work.  The  report  should  be  read  as  a  whole;  but  it 
may  be  useful  to  note  that  the  conclusions  are  set  out  in  Part  VIII, 
beginning  at  page  59,  together  with  a  summary  of  the  reasons  for  them. 

Introduction 

When  the  United  States,  in  1946,  filed  its  Declaration  of  Adherence 
under  Article  36  of  the  Statute  of  the  International  Court  of  Justice,1  it 
did  so  with  the  reservation  that  it  would  not  apply  to : 

"disputes  with  regard  to  matters  which  are  essentially  within  the  domestic 

jurisdiction  of  the  United  States  of  America  as  determined  by  the  United 

States  of  America." 

The  last  eight  words  of  this  reservation,2  which  were  added  to  the 
reservation  as  the  result  of  action  on  the  floor  of  the  Senate,  thus 
left  it  to  the  United  States  itself,  rather  than  to  the  Court  as  provided 
by  Article  36(6)  of  the  Statute,  to  determine  whether  any  dispute  to 
which  it  is  a  party  involves  a  matter  within  its  domestic  jurisdiction. 
Whether  or  not  it  would  ever  do  so,  the  United  States  thus  asserted 
the  right  to  use  as  a  complete  defense  to  any  case  brought  against  it 
in  the  Court,  however  plainly  not  a  domestic  matter,  the  fact  that  the 
United  States  had  itself  determined  the  case  to  be  a  domestic  matter. 
In  short,  the  United  States  reserved  to  itself  a  veto  power  with  respect 
to  the  jurisdiction  of  the  International  Court  of  Justice. 

1  Hereinafter  the  United  States  Declaration  of  Adherence  will  sometimes 
be  called  “the  United  States’  Adherence" ;  the  Statute  of  the  International  Court 
of  Justice  will  be  called  "the  Statute”:  and  the  Court  itself  will  sometimes  be 
called  "the  Court"  or  the  “I.  C.  J.”. 

2  Hereinafter  usually  called  the  "Self-Judging  Domestic  Jurisdiction  Reser¬ 
vation”,  or  simply  the  “Self-Judging  Reservation". 
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The  Self-Judging  Domestic  Jurisdiction  Reservation  was  followed 
by  similar  reservations  by  63  other  of  the  38  nations  which  currently 
accept  the  Court's  compulsory  jurisdiction.4  It  also,  as  a  matter  of 
law,  gave  rise  to  a  reciprocal  right,  on  the  part  of  any  country  against 
whom  the  United  States  might  bring  suit  in  the  Court,  to  use  as  a 
defense  a  determination  by  that  other  country  that  the  case  involved 
a  matter  within  its  domestic  jurisdiction,  since  the  United  States' 
obligation  under  Article  36(2)  exists  only  “in  relation  to  any  other 
state  accepting  the  same  obligation."5 

While  the  Court  has  served  a  useful  purpose  and  has  had  at  least 
43  cases  or  requests  for  advisory  opinions  brought  before  it  since  it 
succeeded  the  Permanent  Court  of  International  Justice  and  began  to 
sit  on  April  18,  1946,  it  has  not  played  as  large  a  part  as  had  been 
hoped,  and  expected,  in  the  quest  for  the  worldwide  rule  of  law.  This 
is  true  even  without  taking  into  account  the  refusal  of  Iron  Curtain 
countries  to  permit  the  Court  to  decide  cases  involving  them,6  for  the 
countries  of  the  Free  World,  including  the  United  States,  have  not 
utilized  the  Court  freely  or  given  it  the  prestige  and  strength  it  might 
have  been  expected  by  now  to  have  attained. 

Thoughtful  studies  have  been  prepared  as  to  why  this  is  so  and 
many  factors  have  been  suggested.7  There  has  been  a  growing  belief, 
however,  that  the  self- judging  aspect  of  some  of  the  domestic  jurisdic¬ 
tion  reservations  is  one  of  the  chief  hindrances  to  the  use  and  develop¬ 
ment  of  the  Court. 

The  immediate  reason  for  the  appointment  of  this  Committee  was 
the  submission  of  two  reports  bearing  on  the  subject  to  the  Los  Angeles 
meeting  of  the  A.  B.  A.  in  August,  1958.  One  was  the  report  of  the 
Special  Committee  on  International  Law  Planning,  the  “Dewey" 
Committee,  to  the  A.  B.  A.  House  of  Delegates.  It  said: 

“The  committee  believes  that  the  withdrawal  of  the  United  States  reserva¬ 
tion  to  the  jurisdiction  of  the  International  Court,  to  the  extent  that  it  allows 
the  United  States  unilaterally  to  determine  which  disputes  lie  essentially 


8  On  July  10,  1959,  after  the  body  of  this  report  had  been  completed,  the 
French  government  withdrew  the  self- judging  reservation  of  domestic  juris¬ 
diction  contained  in  its  declaration  of  adherence.  Thus,  after  July  10,  1959,  5 
rather  than  6  states  (in  addition  to  the  United  States)  have  declarations  con¬ 
taining  a  self- judging  reservation.  See  page  22,  infra. 

4  As  well  as  by  one  other,  India,  which  has  since  withdrawn  its  acceptance 
of  compulsory  jurisdiction  altogether. 

5  See  Case  of  Certain  Norwegian  Loans  (France  v.  Norway),  [1957] 
I.  C.  J.  Rep.  9,  23-24. 

8  Although  one  or  another  Russian  Judge  has  at  all  times  been  a  member  of 
the  Court  and  has  usually  voted  with  the  majority. 

7  E.g.,  Honig,  The  Diminishing  Role  of  the  World  Court,  34  IntT  Aff. 
184  (1958) ;  Waldock,  Decline  of  the  Optional  Clause ,  32  Brit.  Yb.  Int'l  L.  244 
(1955). 
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within  its  own  jurisdiction,  would  be  a  most  salutary  step.  It  would  be  a 
demonstration  of  faith  in  the  rule  of  law,  and  a  persuasive  example  to  others. 
We  believe  it  would  materially  strengthen  the  position  of  the  United  States 
in  the  world  community  as  a  leader  in  efforts  to  achieve  the  goal  of  the 
settlement  of  all  disputes  by  peaceful  means.” 

The  other  was  the  report  to  this  Section  of  its  Committee  on  Inter¬ 
national  Courts  which  recommended  that  the  Section  propose  to  the 
House  of  Delegates  the  following  Resolution : 

‘‘Resolved,  that  the  United  States  should  amend  its  declaration  accepting 
the  compulsory  jurisdiction  of  the  International  Court  of  Justice  to  omit 
therefrom  the  limitation  imposed  by  the  Connally  Amendment  so  that  para¬ 
graph  (b)  of  the  provisos  would  read: 

“‘(b)  disputes  with  regard  to  matters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  United  States  of  America;  .  . 

thereby  omitting  at  the  end  the  “veto”  language —  “as  determined  by 
the  United  States  of  America.”  This  Section's  Council,  however, 
decided  that  further  study  was  needed  and,  to  that  end,  adopted  the 
following  resolution ; 

‘‘Resolved,  that  the  Chairman  of  the  Section  be  and  hereby  is  authorized 
and  directed  to  appoint  forthwith  a  committee  of  the  council,  including  the 
divisional  vice-chairman  for  International  Law,  the  divisional  vice-chairman 
for  International  Organizations,  the  chairman  of  the  Committee  on  Inter¬ 
national  Courts,  the  chairman  of  the  Committee  on  Pacific  Settlement  of 
International  Disputes,  and  the  Section  Delegate  to  the  House  of  Delegates, 
to  study  thoroughly  the  Connally  reservation  to  the  United  States  declaration 
accepting  the  compulsory  jurisdiction  of  the  International  Court  of  Justice, 
its  effects  in  practice,  and  the  pros  and  cons  as  to  whether  or  not  an  attempt 
should  be  made  to  have  it  withdrawn;  to  cooperate  with  such  other  com¬ 
mittees  of  the  American  Bar  Association,  as  may  have  concerned  themselves 
with  said  Connally  reservation;  and  to  report  its  recommendations  to  the 
Council  and  the  Section  no  later  than  their  spring  meetings  to  be  held  in 
1959,  with  full  supporting  data.” 

Since  this  Committee  was  thus  instructed  to  study  the  subject 
thoroughly  it  began  its  work  by  having  the  following  preliminary 
reports  prepared : 


Subject 


Prepared  By 


Background  History  up  to  World  War  II 


History  of  U.  S.  Participation  in  Inter¬ 
national  Tribunals  to  World  War  II 

History  of  the  International  Court  of 
Justice 


Richard  F.  Scott, 

Los  Angeles 

Nicholas  J.  Campbell,  Jr., 
New  York  City 

Eugene  D.  Bennett, 
Gerald  M.  Doppelt, 

San  Francisco 


Reservations  to  the  Adherences  of  Other  Sedgwick  W.  Green, 
Nations  to  the  International  Court  of  New  York  City 
Justice 
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Subject  Prepared  By 

What  is  a  "Domestic  Dispute"?  John  R.  Stevenson, 

Ronald  M.  Dworkin, 
New  York  City 

What  is  the  Present  Attitude  Towards  the  Terence  H.  Benbow, 
Domestic  Jurisdiction  Reservation?  Francis  Y.  Sogi, 

New  York  City 

This  report  is  based  largely  on  the  above  listed  preliminary  reports, 
each  of  which  was  the  result  of  careful  study,  and  would  have  been 
impossible  without  them.  To  all  who  participated  in  their  preparation 
this  Committee  owes  a  large  debt. 

Professor  Louis  B.  Sohn  of  Harvard  has  been  good  enough  to  read 
this  report  in  draft  form  and  give  the  Committee  a  number  of  factual 
corrections  as  well  as  his  suggestions.  Parts  of  the  report  were  greatly 
improved  by  the  provocative  comments  of  James  E.  O’Brien  of  San 
Francisco.  Nonetheless  this  report  reflects  only  the  Committee’s  views. 

Of  great  assistance  also  was  the  Bibliography  on  the  Domestic 
Jurisdiction  Reservation  which  was  prepared  at  our  request  under  the 
direction  of  Arthur  Charpentier,  Librarian  of  The  Association  of  the 
Bar  of  the  City  of  New  York,  and  published  in  that  Association’s 
publication,  The  Record,  for  December,  1958.  A  copy,  including  a 
later  supplement,  is  attached  as  Appendix  A. 

Finally  we  acknowledge  the  careful  and  constructive  help  of  Robert 
S.  Rifkind,  a  Harvard  Law  student,  in  double-checking  the  accuracy 
of  the  work  of  both  lawyers  and  printers. 
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I. 

International  Tribunals  Prior  to  the 
International  Court  of  Justice,  and  the 
Extent  of  American  Participation  Therein 

A.  The  Nineteenth  Century  System  of  Ad  Hoc  Arbitration 

Generally  speaking,  prior  to  the  twentieth  century  there  was  no 
legal  requirement  for  the  pacific  settlement  of  international  disputes 
and  virtually  no  regular  forum  for  arbitration  or  judicial  settlement. 
Most  states  doubtless  agreed  "in  principle”  that  at  least  some  kinds  of 
disputes  should  be  settled  by  arbitration,  but  there  was  no  general 
agreement  concerning  matters  of  procedure  and  jurisdiction.  No  rule 
required  that  disputes  be  settled  in  a  legal  forum  before  they  might 
get  out  of  hand  and  there  was  little,  if  any,  obligation  to  submit  any 
type  of  dispute  to  any  particular  legal  tribunal.  Nineteenth  century 
disputes  could  certainly  be  "peaceably  settled,”  as  most  were,  of 
course,  through  negotiation,  conciliation,  good  offices,  inquiry,  or 
other  such  means.1  If  a  disputant  wished  to  arbitrate  an  international 
controversy,  however,  its  procedural  problems  promptly  multiplied.2 

A  rough  system  of  ad  hoc  arbitration  existed  in  the  late  eighteenth 
and  nineteenth  century,  but  it  was  awkward  and  procedurally  difficult. 
A  disputant  seeking  arbitration  immediately  faced  such  problems  as : 
(1)  creating  his  court,  (2)  defining  its  jurisdiction,  (3)  establishing 
its  procedure  and  rules  of  evidence,  (4)  settling  on  the  issues  to  be 
tried,  (5)  determining  the  law  to  be  applied,  and  (6)  creating  safe¬ 
guards  in  the  event  the  court  should  overreach  itself.  As  if  these 
difficulties  were  not  enough,  the  nineteenth  century  system  also 
required  all  of  the  disputants  to  agree  upon  all  the  above  matters  in 
some  considerable  detail  at  the  outset  and  also  to  agree  that  the  dispute 
should  be  arbitrated.  If  an  arbitration  were  to  be  conducted,  the  dis¬ 
putants  were  required  to  meet  together  in  each  case  to  negotiate  a 
special  treaty  called  a  compromis  or  "special  agreement”  settling  all 
the  above  matters. 

When  agreement  could  be  reached  on  all  these  matters,  the  ad  hoc 
arbitration  system  worked  well.  The  disputes  arising  out  of  the  Treaty 
of  Peace  with  Great  Britain  of  1782-1783  were,  pursuant  to  the  Jay 
Treaty  of  1794,  referred  to  and  resolved  by  three  commissioners.8 

1  Cf.  U.  N.  Charter  art  33,  para.  1. 

2  An  excellent  technical  analysis  of  arbitration  problems  is  found  in 
Carlston,  The  Process  of  Arbitration  (1946). 

8  1  Malloy,  Treaties,  Conventions,  International  Acts,  Protocols,  and 
Agreements  between  the  United  States  and  Other  Powers,  1776-1909.  590,  593 
(1910) ;  2  Moore,  International  Adjudications,  Modem  Series,  373  (1930). 
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Subsequent  arbitrations  as  to  the  United  States-Canadian  boundary,4 
the  San  Juan  water  boundary,5  the  Alaskan  boundary,6  and  the 
famous  Alabama  Claims,7  are  well-known  examples  of  successful 
references  to  arbitration  of  international  disputes  involving  the  United 
States.  Those  arbitrations  and  others  are  outstanding  products  of  the 
system,  but  generally  the  procedural  problems  in  arriving  at  arbitration 
were  so  imposing  that  it  might  be  wondered  how  the  nineteenth 
century  system  worked  as  well  as  it  did,  since  when  the  parties  could 
not  reach  agreement  on  the  compromis,  a  dispute  could  not  be  settled 
by  arbitration. 

The  United  States  has  also,  from  an  early  date,  been  disposed  to 
seek  and  permit  the  arbitration  of  contractual  and  non-contractual 
claims  of  its  citizens  against  foreign  governments,  as  well  as  those  of 
foreign  citizens  against  the  United  States.  Among  the  treaties  for 
the  adjustment  of  such  claims  by  arbitration  were  the  Jay  Treaty  with 
Great  Britain  of  1794,  relating  to  claims  arising  out  of  “irregular  or 
illegal  captures  or  condemnations  of  their  vessels  and  other  prop¬ 
erty”,8  the  treaty  with  Spain  of  August  11,  1802, 9  the  treaty  with 
Mexico  of  April  11,  1839, 10  and  the  treaty  with  Great  Britain  of 
February  8,  1853.11 

B.  Institutionalized  Arbitration  in  the  Twentieth  Century 
1.  The  Permanent  Court  of  Arbitration 

The  earliest  important  attempt  to  regularize  the  procedure  of 
arbitration  was  made  in  1899  when  the  first  Hague  Convention  on 
Pacific  Settlement  of  Disputes12  was  successfully  negotiated.  The  first 
Hague  Convention  created  the  so-called  Permanent  Court  of  Arbitra¬ 
tion,  which  is  more  a  permanent  panel  of  arbitrators  than  a  court  in 
the  usual  sense  of  the  term.  This  Permanent  Court  of  Arbitration  is 
still  in  existence,  and  plays  a  part  in  the  selection  of  judges  for  the 
International  Court  of  Justice.  A  permanent  administrative  council 

4  1  Malloy,  Treaties,  615  and  646;  see  1  Moore,  History  and  Digest  of 
International  Arbitrations  to  which  the  United  States  has  been  a  Party,  45-195 
(1898). 

5  1  Malloy,  Treaties,  714-716;  see  1  Moore,  International  Arbitrations  1 96. 

«  1  Malloy,  Treaties,  787-794. 

7  See  1  Moore,  International  Arbitrations  495. 

4  1  Malloy,  Treaties,  596. 

9  2  Malloy,  Treaties,  1650. 

10  1  Malloy,  Treaties ,  1101. 

11  Id.  at  665.  As  to  the  scope  of  these  and  similar  claims  conventions  to 
which  the  U.  S.  has  been  a  party,  see  2  Hyde,  International  Law,  §306  (2d  ed. 

12  Text  is  found  in  Scott,  The  Hague  Conventions  of  1899  and  1907,  at  41 
(2d  ed.  1915).  The  U.  S.  was  among  the  52  ratifying  states.  Its  ratification 
instrument  contained  a  reservation  excluding  “purely  American  questions’*. 
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and  international  bureau  were  also  established  by  the  Hague  Conven¬ 
tion  to  facilitate  the  more  or  less  mechanical  aspects  of  arbitration 
proceedings,  but  there  was  still  no  general  obligation  to  arbitrate  and 
no  defined  jurisdiction  of  the  Permanent  Court  of  Arbitration.  In 
each  case  that  came  to  the  court,  each  disputant  would  have  to  indicate 
its  consent  to  the  jurisdiction  of  the  court  by  adhering  to  a  negotiated 
compromise  As  in  the  case  of  purely  ad  hoc  arbitration,  the  Hague 
Convention  contained  no  general  consent  to  the  jurisdiction  of  the 
“court”  and  there  was  no  general  agreement  on  the  scope  of  the 
“court’s”  jurisdiction.  However,  the  Hague  Convention  of  1899  con¬ 
tained  a  recognition,  in  Article  20,  of  the  need  for  “facilitating  an 
immediate  recourse  to  arbitration”. 

The  Hague  Convention  of  190718  took  this  one  step  further  and 
provided  in  Article  S3  that  states  could  confer  general  jurisdiction  on 
the  Permanent  Court  of  Arbitration  by  separate  treaties  and  that  the 
court  could  settle  the  terms  of  the  compromis  if  the  treaty  should  so 
provide,  unless  a  party  should  make  a  declaration  that  the  dispute 
was  not  arbitrable.  Unless  the  independent  treaty  conferring  juris¬ 
diction  provided  that  the  very  question  of  arbitrability  could  be 
decided  by  the  court,  that  question  was  thus  reserved  to  be  decided 
independently  by  each  disputant.  Article  S3  was  the  first  instance 
known  to  us  where  this  veto  type  of  reservation  was  recognized  in  a 
general  arbitration  treaty. 

The  American  delegates  had  been  instructed  by  Secretary  of 
State  Elihu  Root  to  go  farther  and  propose  an  impartial  permanent 
international  court.  He  said,  in  part,  in  words  of  lasting  significance : 

“The  method  in  which  arbitration  can  be  made  more  effective,  so  that 
nations  may  be  more  ready  to  have  recourse  to  it  voluntarily  and  to  enter 
into  treaties  by  which  they  bind  themselves  to  submit  to  it,  is  indicated  by 
observation  of  the  weakness  of  the  system  now  apparent.  There  can  be  no 
doubt  that  the  principal  objection  to  arbitration  rests  not  upon  the  unwilling¬ 
ness  of  nations  to  submit  their  controversies  to  impartial  arbitration,  but 
upon  an  apprehension  that  the  arbitrations  to  which  they  submit  may  not  be 
impartial.  It  has  been  a  very  general  practice  for  arbitrators  to  act,  not 
as  judges  deciding  questions  of  fact  and  law  upon  the  record  before  them 
under  a  sense  of  judicial  responsibility,  but  as  negotiators  effecting  settle¬ 
ments  of  the  questions  brought  before  them  in  accordance  with  the  traditions 
and  usages  and  subject  to  all  the  considerations  and  influences  which  affect 
diplomatic  agents.  The  two  methods  are  radically  different,  proceed  upon 
different  standards  of  honorable  obligation,  and  frequently  lead  to  widely 
differing  results.  It  very  frequently  happens  that  a  nation  which  would  be 
very  willing  to  submit  its  differences  to  an  impartial  judicial  determination 
is  unwilling  to  subject  them  to  this  kind  of  diplomatic  process.  If  there 
could  be  a  tribunal  which  would  pass  upon  questions  between  nations  with 
the  same  impartial  and  impersonal  judgment  that  the  Supreme  Court  of  the 
United  States  gives  to  questions  arising  between  citizens  of  the  different 
States,  or  between  foreign  citizens  and  citizens  of  the  United  States,  there 

18  See  Scott,  op.  cit.  supra ,  at  41.  The  U.  S.  was  among  the  31  ratifying  states. 
Its  instrument  of  ratification  again  excluded  purely  "American  questions”  and 
also  expressed  the  U.  S.  option  not  to  allow  the  court  to  settle  the  compromis  as 
provided  in  Article  S3. 
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can  be  no  doubt  that  nations  would  be  much  more  ready  to  submit  their 
controversies  to  its  decision  than  they  are  now,  to  take  the  chances  of  arbi¬ 
tration.  It  should  be  your  effort  to  bring  about  in  the  Second  Conference 
a  development  of  The  Hague  Tribunal  into  a'permanent  tribunal  composed 
of  judges  who  are  judicial  officers  and  nothing  else,  who  are  paid  adequate 
salaries,  who  have  no  other  occupations,  and  who  will  devote  their  entire 
time  to  the  trial  and  decision  of  international  causes  by  judicial  methods 
and  under  a  sense  of  judicial  responsibility.  These  judges  should  be  so 
selected  from  the  different  countries  that  the  different  systems  of  law  and 
procedure  and  the  principal  languages  shall  be  fairly  represented.  The  court 
should  be  made  of  such  dignity,  consideration,  and  rank  that  the  best  and 
ablest  jurists  will  accept  appointment  to  it,  and  that  the  whole  world  will 
have  absolute  confidence  in  its  judgment."14 

But  the  American  delegation  was  the  only  one  instructed  to  support 
such  a  project18  and  the  court  project  floundered  at  that  time  due  to 
inability  to  agree  on  the  method  to  be  adopted  for  selection  of  judges. 

A  third  Hague  Conference,  scheduled  for  1915,  was  precluded  by 
World  War  I. 

Despite  these  failures,  many  important  cases  involving  the  United 
States  have  been  arbitrated  under  the  aegis  of  the  Permanent  Court 
of  Arbitration,  including  the  Pious  Fund  case,  the  North  Atlantic 
Fisheries  case,  the  Orinoco  Steamship  case,  the  Norwegian  Ships 
case,  and  the  Island  of  Palmas  case,  each  of  which  was  a  landmark  in 
the  development  of  international  law.18  Use  of  the  Permanent  Court 
of  Arbitration  and  ad  hoc  arbitrations  has  dwindled  almost  to  the 
vanishing  point  in  recent  years,  but  they  contributed  to  the  respect  for 
international  judicial  institutions  and  facilitated  the  subsequent  crea¬ 
tion  of  the  Permanent  Court  of  International  Justice  and  the  Inter¬ 
national  Court  of  Justice. 

2.  Independent  Arbitration  Treaties 

Following  the  creation  of  the  Permanent  Court  of  Arbitration, 
many  bilateral  arbitration  treaties  were  negotiated  for  the  purpose 
of  conferring  jurisdiction  on  it,  and  the  United  States  has  been  a 
party  to  many  such  treaties.  One  series  which,  for  the  most  part, 
is  not  now  in  force  was  negotiated  in  1907  and  1908.  A  second 
series,  of  which  many  now  remain  in  effect,  was  negotiated  during 
the  period  between  World  War  I  and  World  War  II. 

Typical  of  the  earlier  series  of  treaties  was  the  Arbitration  Agree¬ 
ment  with  Ecuador  of  190917  in  which  the  parties  undertook  to  arbi- 

14  Instructions  to  the  American  Delegates  to  the  Hague  Conference,  1907, 
in  Papers  Relating  to  the  Foreign  Relations  of  the  United  States,  1907,  1128, 
at  1135  (1910). 

15  Carnegie  Endowment  for  International  Peace,  Yearbook  1921,  at  108. 

14  These  and  other  decisions  are  collected  in  1  Scott,  Hague  Court  Reports 
(1916)  and  2  id.  (1932). 

it  36  Stat  2456,  T.  S.  No.  549. 


INTERNATIONAL  COURT  OF  JUSTICE 


291 


trate  all  legal  disputes  at  the  Permanent  Court  of  Arbitration. 
However,  the  American  treaty  with  Ecuador  also  limited  the  scope 
of  the  conferred  jurisdiction  by  a  proviso  that  to  be  arbitrable  the 
legal  disputes  must  not  affect  "the  vital  interests,  the  independence, 
or  the  honor  of  the  two  contracting  states  .  .  This  exclusion, 
for  all  practical  purposes,  gave  the  contracting  parties  an  effective 
means  of  escape  in  any  case  of  real  national  or  international  import¬ 
ance.  Moreover,  in  each  case,  a  "Special  Agreement"  was  to  be 
negotiated  defining  the  dispute  and  the  scope  of  the  powers  of  the 
court. 

Two  other  treaties  in  the  earlier  series  were  the  arbitration 
agreements  of  the  United  States  with  Great  Britain  and  France, 
which  were  similar  to  the  Ecuador  Agreement  except  that  in  both 
the  British  and  the  French  agreements  Article  3  provided  that  if 
any  dispute  should  arise  concerning  the  question  of  whether  a  con¬ 
troversy  was  subject  to  arbitration,  then  the  question  of  arbitrability 
would  be  referred  to  a  Commission  of  Inquiry.  If  all  but  one  Com¬ 
missioner  should  say  the  dispute  was  arbitrable,  then  it  would  be 
referred  to  arbitration.  In  1912,  the  Senate  gave  its  consent  to  the 
ratification  of  these  treaties  but  only  with  certain  amendments.  One 
amendment  rejected  Article  3,  and  other  amendments  specially 
excluded  matters  affecting  immigration,  educational  institutions  in 
the  United  States,  the  territorial  integrity  of  the  several  states  of 
the  United  States,  and  "the  maintenance  of  the  traditional  attitude 
of  the  United  States  concerning  American  questions,  commonly  des¬ 
cribed  as  the  Monroe  Doctrine,  or  other  purely  governmental  policy.” 
As  a  result  of  these  amendments,  these  treaties  were  never  ratified 
by  the  President  and  did  not  come  into  effect.18 

The  second  series  of  agreements  for  obligatory"  arbitration  began 
with  the  Treaty  with  France  of  February  6,  1928.19  Another  was 
the  American-Belgium  Agreement  of  1929.20  These  arrangements 
provided  that  all  differences  relating  to  international  law  which  were 
“susceptible  of  decision  by  the  application  of  the  principles  of  law  or 
equity”,  and  could  not  be  adjusted  by  diplomacy  or  reference  to 
the  Permanent  International  Commission  of  Inquiry  provided  for 
therein,  were  to  be  submitted  to  the  Permanent  Court  of  Arbitration 
at  the  Hague  or  some  other  tribunal  unless  they  involved  matters 
within  the  domestic  jurisdiction  of  the  contracting  parties,  matters 
involving  third  parties,  the  application  of  the  Monroe  Doctrine,  or 
matters  involving  the  observance  of  the  Covenant  of  the  League  of 
Nations.  In  each  case,  a  special  agreement  was  to  be  negotiated  to 


18  See  6  Hack  worth,  Digest  of  International  Law  6S  (1943). 

19  46  Stat.  2269,  T.  S.  No.  785. 

20  46  Stat.  2790,  T.  S.  No.  823. 
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settle  matters  of  (1)  organization  of  the  tribunal,  (2)  its  powers, 
(3)  the  triable  issues,  and  (4)  the  terms  of  reference.  In  the  case 
of  the  United  States,  each  such  special  agreement  had  to  be  made 
by  the  President  with  the  advice  and  consent  of  the  Senate. 

The  United  States  also  became  a  party  to  the  Inter-American 
Arbitration  Treaty  of  January  5,  1929.31  This  called  for  arbitra¬ 
tion  of  matters  of  an  international  character  arising  between  the 
parties  which  could  not  be  adjusted  by  diplomacy  and  which  were 
“juridical  in  their  nature  by  reason  of  being  susceptible  of  decision 
by  the  application  of  the  principles  of  law”.  There  were  expressly 
included  in  this  definition  (1)  controversies  relating  to  the  inter¬ 
pretation  of  a  treaty,  (2)  any  question  of  international  law,  (3) 
the  existence  of  any  fact  which  would  constitute  a  breach  of  an 
international  obligation,  and  (4)  the  nature  and  extent  of  the  repa¬ 
ration  to  be  made  for  the  breach  of  an  international  obligation.22 
On  the  other  hand,  controversies  “within  the  domestic  jurisdiction 
of  any  of  the  parties  to  the  dispute  and  [which]  are  not  controlled 
by  international  law”  were  expressly  excluded.  This  treaty  fur¬ 
ther  provided  for  the  formulation  in  each  case  of  a  special  agree¬ 
ment  defining  the  subject  matter  of  the  controversy,  the  organization 
of  the  court,  and  the  rules  which  were  to  govern.  While  the  treaty 
provided  that  if  the  parties  could  not  agree  as  to  the  terms  of  the 
special  agreement  within  three  months  they  were  to  be  formulated 
by  the  court,  the  ratification  by  the  United  States  provided  that  the 
special  agreement  in  each  case  could  be  made  only  by  the  President, 
with  the  advice  and  consent  of  the  Senate. 

The  insistence  by  the  United  States  in  such  treaties  that  there 
be  a  cotnpromis  approved  by  the  Senate  in  each  case  discouraged 
the  use  of  such  arbitral  procedures. 


C.  The  Central  American  Court  of  International  Justice 

The  judicial  problem  of  domestic  jurisdiction,  as  we  know  it, 
could  not  arise  in  the  a<f  hoc  system  of  nineteenth  century  arbitra¬ 
tion  because  if  any  party  thought  the  dispute  was  domestic  it  would 
not  be  submitted  to  arbitration  at  all.  The  question  of  whether  a 
dispute  was  domestic  could  arise  under  some  of  the  bilateral  systems 
of  treaties,  but  generally  the  reservations  contained  in  those  treaties 
were  so  broad  that  it  was  unlikely  that,  as  a  practical  matter,  a  ques- 


49  Stat.  3153,  T.  S.  No.  886. 

22  These  four  categories  of  disputes  were  taken  from  Article  36  of  the 
Statute  of  the  Permanent  Court  of  International  Justice;  cf.  Article  36 -of 
the  Statute  of  the  International  Court  of  Justice. 
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tion  of  domestic  jurisdiction  would  be  encountered.  In  most  cases, 
the  parties  retained  complete  liberty  to  decide  not  only  what  cases 
would  be  submitted  to  arbitration,  but  also  the  liberty  to  define  pre¬ 
cisely  the  issues  to  be  decided  and  the  governing  rules  of  law.  With 
the  advent  of  permanent  judicial  courts,  however,  states  for  the  first 
time  conferred  general  jurisdiction  over  their  international  disputes 
to  a  specific  judicial  tribunal.  When  this  occurred,  justiciable  ques¬ 
tions  were  more  likely  to  arise  as  to  whether  disputes  were  “domes¬ 
tic,”  rather  than  international  and  should  therefore  be  left  to  local 
law  and  process. 

Nonetheless,  the  problem  of  "domestic  jurisdiction”  was  appar¬ 
ently  not  seriously  considered  at  the  outset  of  the  first  permanent 
international  court,  the  Central  American  Court  of  Justice,  which 
was  founded  by  the  Convention  of  December  20th,  1907.28  Article 
I  of  the  Convention  provided  that  the  parties  would  submit  to  the 
court  “.  .  .  all  controversies  or  questions  which  may  arise  among 
them  of  whatsoever  nature  and  no  matter  what  their  origin  may 
be”;  Article  XXI  provided  that  questions  of  law  should  be  decided 
by  the  "principles  of  international  law”;  and  there  was  no  express 
"domestic  jurisdiction”  limitation  of  any  kind.  The  Central  Ameri¬ 
can  Court  thus  had  broad  jurisdiction  over  international  disputes. 

This  court  existed  for  only  ten  years  and  decided  only  ten  cases, 
but  one  of  them  involved  an  important  question  of  domestic  juris¬ 
diction.  In  the  Case  of  the  Election  of  Gonzales  Flores  as  President 
of  Costa  Rica,2i  the  plaintiffs,  who  were  individuals85  challenged 
the  validity  of  a  Costa  Rican  presidential  election.  The  court  decided 
unanimously,  however,  that  it  could  not  take  jurisdiction  because 
the  complaint  invited  the  court  to  intervene  in  Costa  Rican  domestic 
affairs  and  did  not  present  an  international  question. 

The  Central  American  Court  had  a  checkered  history  that  cannot 
be  recounted  here.  Judge  Hudson  has  observed  that  the  Convention 
establishing  the  court  contained  an  excessive  grant  of  jurisdiction  at 
the  outset,26  and  its  history  may  provide  a  useful  lesson  that  inter¬ 
national  courts  should  not  be  encumbered  with  excessive  jurisdiction. 

28  For  text,  see  2  Am.  J.  Int’l  L.  Supp.  231  (1908) ;  2  Papers  Relating  to 
the  Foreign  Relations  of  the  United  States  692  (1907).  For  a  survey  of  the 
work  of  the  court,  see  Hudson,  The  Permanent  Court  of  International  Justice, 
1920-1942,  at  42-70  (1943). 

24  4  Corte  de  Justicia  Centroamericana,  Anales,  Nos.  11-13,  pages  1-12  (1915). 

28  The  court’s  jurisdiction  was  unusual,  also,  in  that  individuals  could 
commence  actions  against  foreign  states. 

26  Hudson,  The  Permanent  Court  of  International  Justice,  1920-1942, 
at  69. 
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D.  The  Permanent  Court  of  International  Justice 

The  immediate  predecessor  of  the  present  Court  was  the  quite 
similar  Permanent  Court  of  International  Justice  (P.  C.  I.  J.). 
Indeed,  the  similarity  between  the  two  courts  is  so  great  that  they  are 
often  considered  as  representing  a  continuation  of  a  single  judicial 
body,27  and  both  are  often  referred  to  as  the  “World  Court”.  Unlike 
the  present  Court,  however,  the  P.  C.  I.  J.  was  created  independently 
of  any  general  international  organization.  The  Covenant  of  the  League 
of  Nations  anticipated  the  creation  of  the  P.  C.  I.  J.,  but  did  not 
embody  the  court  within  the  League’s  structure.28  In  1920,  the 
P.  C.  I.  J.  came  into  existence  when  the  requisite  number  of  docu¬ 
ments  were  deposited  ratifying  the  Protocol  of  Signatures.29 

The  P.  C.  I.  J.  was  a  thoroughly  judicial  structure,  but,  unlike 
the  Central  American  Court,  had  no  generally  defined  or  fixed  juris¬ 
diction.  Article  36  of  the  Statute  of  the  P.  C.  I.  J.  provided  for  its 
jurisdiction  to  be  derived,  for  the  most  part,  from  the  subsequent 
consent  of  the  parties.  Like  the  present  Court  Statute,  the  P.  C.  I.  J.'s 
Statute  did  not  itself  confer  any  specific  jurisdiction.  Article  36  of 
both  Statutes  provides  that  the  jurisdiction  of  the  court  comprises 
"all  cases  which  the  parties  refer  to  it  and  all  matters  specially  pro¬ 
vided  for  in  treaties  and  conventions  in  force.”  Thus  the  general 
jurisdiction  of  the  court  in  contentious  cases  was  no  broader  than 
the  jurisdiction  of  the  Permanent  Court  of  Arbitration ;  at  the  outset, 
the  parties  retained  control  over  the  scope  of  the  court’s  jurisdiction. 
It  was  through  the  so-called  "optional  clause”  in  Article  36,  which 
provided  for  general  grants  of  jurisdiction  at  the  option  of  individual 
nations,  that  the  P.  C.  I.  J.  expanded  the  scope  of  judicial  treatment 
of  international  disputes. 

The  so-called  “optional  clause”  of  the  P.  C.  I.  J.  Statute  was 
similar  to  the  “optional  clause”  of  the  present  Court  Statute.  Article 
36  of  both  Statutes  gives  a  state  the  option  to  make  a  binding  decla¬ 
ration  that  it  accepts  as  "compulsory  ipso  facto  and  without  special 
agreement,  in  relation  to  any  other  State  accepting  the  same  obliga¬ 
tion”  unconditionally  or  on  condition  of  reciprocity,  or  for  a  certain 
time,  the  court’s  jurisdiction  in  disputes  concerning  the  interpretation 

27  Thus.  Article  36(5)  of  the  Statute  of  the  I.  C.  J.  provides  that  declara¬ 
tions  of  adherence  to  the  compulsory  jurisdiction  of  tne  P.  C.  I.  J.  “shall  be 
deemed  ...  to  be  acceptances  of  the  compulsory  jurisdiction  of  the  International 
Court  of  Justice  .  . ."  Cf.  Case  Concerning  the  Aerial  Incident  of  July  27,  1955 
(Israel  v.  Bulgaria)  (Preliminary  Objections),  [1959]  I.  C.  J.  Rep.  127.  See 
[1946-1947]  I.  C.  J.  Y.  B.  15. 

28  Compare  League  of  Nations  Covenant,  art.  14  with  U.  N.  Charter,  art.  7, 
para.  1. 

29  The  text  is  reproduced  in  Hudson,  The  Permanent  Court  of  International 
Justice,  1920-1942  at  665  (1943),  together  with  all  pertinent  documents  men¬ 
tioned  herein  concerning  the  organization  and  jurisdiction  of  the  court. 
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of  a  treaty,  any  question  of  international  law,  the  existence  of  any 
fact  constituting  a  violation  of  an  international  obligation,  and  the 
nature  or  extent  of  reparations  to  be  made  for  the  breach  of  an 
international  obligation.  The  P.  C.  I.  J.  Statute,  like  the  Statute 
of  the  present  Court,  provided,  in  Article  36: 

"In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the 

matter  shall  be  settled  by  the  decision  of  the  Court.” 

During  the  active  life  of  the  P.  C.  I.  J.  (1922-1945),  42  members 
of  the  League  of  Nations  filed  declarations  accepting  the  compulsory 
jurisdiction  of  the  court,  and  the  “optional  clause”  provided  the 
ultimate  source  of  jurisdiction  in  approximately  30%  of  the  38  con¬ 
tentious  cases  that  came  before  the  court.80 

Unlike  the  present  Court,  which  is  subject  to  Article  2(7)  of  the 
U.  N.  Charter,81  the  P.  C.  I.  J.  was  subject  to  no  express  exclusion 
of  domestic  questions  from  its  jurisdiction.  However,  a  number  of 
cases  before  the  P.  C.  I.  J.  involved  claims  that  matters  were  domestic. 
In  the  Tunis  and  Morocco  Nationality  Decrees  case,82  the  court 
overruled  a  domestic  jurisdiction  challenge  to  the  jurisdiction  of  the 
League  of  Nations  Council  because,  provisionally,  it  believed  the 
matters  at  issue  subject  to  international  law.  In  Treatment  of  Polish 
Nationals  in  Danzig83  the  court  rejected  a  contention  that  Poland 
was  entitled  to  submit  to  compulsory  international  jurisdiction  matters 
which  the  court  concluded  were  within  the  domestic  jurisdiction  of 
Danzig.  Neither  of  these  cases  involved  a  challenge  to  the  court’s 
jurisdiction.  In  the  only  two  cases  in  which  the  court's  jurisdiction 
was  challenged  on  domestic  jurisdiction  grounds,  the  issue,  first 
raised  by  preliminary  objections,  was  joined  to  the  merits,  and  then 
went  undecided  when  the  cases  were  subsequently' withdrawn.84 

Since,  as  noted  above,  there  was  no  express,  general  exclusion 
of  domestic  jurisdiction  questions  from  the  jurisdiction  of  the  P.  C.- 
I.  J.,  there  were,  under  the  “optional  clause”,  cautiously  drafted 


80  In  addition,  the  P.  C.  I.  J.  received  27  requests  for  advisory  opinions. 
See  Hudson,  The  Permanent  Court  of  International  Justice,  1920-1942,  at  779. 

81  Article  2(7)  provides:  “Nothing  contained  in  the  present  Charter  shall 
authorize  the  United  Nations  to  intervene  in  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  any  state  or  shall  require  the  members  to 
submit  such  matters  to  settlement  under  the  present  Charter;  but  this  principle 
shall  not  prejudice  the  application  of  enforcement  measures  under  Chapter 
VII.”  See  note  4  on  page  52,  infra. 

88  P.  C.  I.  J.  ser.  B,  No.  4,  at  7  (1923). 

88  P.  C.  I.  J.  ser.  A/B,  No.  44,  at  4  (1932). 

84  Losinger  &  Company,  P.  C.  I.  J.  ser.  A/B,  No.  67,  at  15  (1936) ;  Electric¬ 
ity  Company  of  Sofia  and  Bulgaria,  P.  C.  I.  J.  ser.  A/B,  No.  77,  at  82  (1939). 
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declarations  which  contained  reservations  of  various  sorts  excluding 
domestic  matters.  The  first  of  these  was  signed  by  Greece  on  Sep¬ 
tember  12,  1929,  and  excluded  "disputes  relating  to  the  territorial 
status  of  Greece,  including  disputes  relating  to  its  rights  of  sover¬ 
eignty  over  its  ports  and  lines  of  communication."  On  September  19 
and  20,  1929,  after  consultation  among  themselves,  the  United  King¬ 
dom,  Australia,  Canada,  India,  New  Zealand,  and  the  Union  of 
South  Africa  deposited  declarations  excluding  "disputes  with  regard 
to  questions  which  by  international  law  fall  exclusively  within  the 
jurisdiction”  of  the  state  making  the  declaration.  An  Argentine 
declaration  excluded  "questions  which,  by  international  law,  fall 
within  the  local  jurisdiction  or  the  constitutional  regime  of  each 
State.”  Other  domestic  jurisdiction  reservations  were  made  by 
Albania,  Brazil,  Egypt,  Iran,  Iraq,  Poland,  Roumania,  and  Yugo¬ 
slavia  (the  Argentine,  Egyptian,  Iraqi  and  Polish  declarations  never 
entered  into  force).88  The  majority  of  declarations,  however,  contained 
no  condition  or  reservation  at  all,  or  only  the  condition  of  reciprocity. 

The  United  States  is  not  represented  in  the  above  enumeration 
because,  of  course,  the  United  States  never  became  a  party  to  the 
P.  C.  I.  J.  Nor  is  much  to  be  learned  relevant  to  the  subject  at 
hand  from  the  discussions  of  the  period  because  the  question  of 
domestic  jurisdiction  was  not  among  the  conditions  and  limitations 
which  the  United  States  laid  down  as  a  prerequisite  to  its  acceptance 
of  the  court.86  Reservations  proposed  by  this  country  concerning 
advisory  opinions  sought  to  restrict  an  area  where  the  court’s  juris¬ 
diction  might  expand,  but  domestic  jurisdiction  was  not  mentioned. 
This  may  be  explained  by  the  fact  that  the  proposed  basis  for 
adherence  by  the  United  States  to  the  Protocol  of  the  P.  C.  I.  J.  did 
not  envisage  the  grant  of  any  jurisdiction  and,  strictly  speaking,  did 
not  invite  a  domestic  jurisdiction  type  of  problem.  In  this  connection, 
Judge  Hudson  has  remarked  that  at  no  time  did  the  United  States 
propose  to  make  a  declaration  accepting  the  compulsory  jurisdiction 
of  the  court.87  Any  such  proposal  would  certainly  have  been  pre¬ 
mature  in  view  of  the  fact  that  the  Senate,  on  January  29,  1935, 
failed  to  give  its  advice  and  consent  to  the  President  for  the  ratifi¬ 
cation  of  the  Protocol  by  which  the  United  States  would  have  adhered 
to  the  Statute  of  the  court. 

Nonetheless  it  is  worth  remembering  that  Presidents  Harding, 
Coolidge,  Hoover  and  Roosevelt  all  advocated  adherence  to  the 


85  See  Briggs,  The  United  States  and  the  International  Court  of  Justice:  A 
Re-examination,  S3  Am.  J.  Int’l  L.  301,  302-03  (1959). 

88  Documentation  and  discussion  of  this  matter  is  found  in  Hudson,  The 
International  Court  of  Justice,  1920-1942  at  218  et  seq. 

87  Id.,  at  237. 
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P,  C.  I.  J.  Former  President  Hoover  and  Hugh  Gibson  in  their 
book,  The  Problems  of  Lasting  Peace ,  summarized  this  history  as 
follows : 

“President  Harding  and  Secretary  Hughes  recommended  the  Protocol 
to  the  Senate  in  1923,  despite  the  fact  that  the  United  States  was  not  a 
member  of  the  League,  with  recommendations  as  to  special  agreement 
by  which  the  United  States  would  participate  in  all  questions  respecting 
the  Court.  The  Senate  approved  it  three  years  later,  but  with  reserva¬ 
tions  concerning  Advisory  Opinions  that  would  require  serious  alteration 
in  the  Statute  of  the  Court.  No  modification  of  the  attitude  of  the  Senate 
could  be  obtained,  despite  the  urgings  of  President  Coolidge  and  Secre 
tary  Kellogg.  In  1929,  Mr.  Hoover  asked  Mr.  Elihu  Root  to  go  to 
Europe  and  endeavor  to  find  a  formula  meeting  the  Senate  reservations. 
This  Mr.  Root  was  able  to  do,  and  Mr.  Hoover  and  Secretary  Stimson 
repeatedly  urged  it  upon  the  Senate,  but  without  avail.  President  Roose¬ 
velt  and  Secretary  Hull  have  likewise  urged  it,  but  unsuccessfully.*'88 

As  the  same  authors  put  it : 

".  .  .  time  proved  that  there  was  no  moment  after  the  defeat  of  adher¬ 
ence  to  the  League  Covenant  in  the  Senate  when  any  political  party  could 
carry  the  League  with  the  American  people.  And  no  political  party  did 
thereafter  propose  it.  The  constant  refrain  in  the  news  columns  of  con¬ 
flict,  military  alliances,  intrigue  and  power  politics  from  Europe  was  a 
requiem  on  American  participation.  The  fact  that  every  President  since 
the  war— Harding,  Coolidge,  Hoover,  and  Roosevelt— failed  by  every 
influence  to  secure  approval  of  the  Senate  even  to  membership  in  the 
World  Court  is  evidence  of  the  hardening  of  American  reaction.  And 
this  is  written  regretfully  by  the  authors  of  this  book,  who  ardently  sup¬ 
ported  adherence  to  the  League  and  the  Court  as  at  least  an  experiment 
in  preserving  peace.*'89 

E.  The  Ambiguity  of  the  Traditional  American  Approach 

This  brief  history  indicates  a  recurring  ambiguity  in  American 
aspirations  in  the  field  of  pacific  settlement  of  international  disputes. 
On  the  one  hand,  the  United  States  has  consistently  supported  the 
ideals  of  pacific  settlement  of  disputes,  arbitration,  and  the  rule  of 
law.  America  gave  strong  impetus  to  the  Permanent  Court  of  Arbi¬ 
tration  and  the  spate  of  arbitration  treaties  both  before  and  after 
World  War  I.  American  statesmen  such  as  Elihu  Root  and  James 
Brown  Scott  provided  indispensable  wisdom  and  skill  in  preparing 
the  Statute  of  the  Permanent  Court  of  International  Justice.  Included 
among  the  most  respected  judges  of  that  court  were  such  renowned 
Americans  as  Charles  Evans  Hughes,  Frank  B.  Kellogg,  John  Basset 
Moore,  and  Manley  O.  Hudson.  This  view  of  the  picture  represents 
the  constant  pressure  in  America  for  the  advance  of  civilization  by 
judicial  settlement  of  international  disputes  under  the  rule  of  law. 

But  the  other  side  of  the  picture  is  also  readily  apparent.  Never 
in  the  period  under  review  did  the  United  States  accept  an  inter¬ 
national  judicial  system  without  some  kind  of  crippling  reservation. 

88Hoover  and  Gibson,  The  Problems  of  Lasting  Peace,  184-5  (1942). 

89  Id.  at  178-9. 


298 


INTERNATIONAL  COURT  OF  JUSTICE 


Prior  to  World  War  II,  the  United  States  never  advanced  its  com¬ 
mitments  significantly  beyond  the  ad  hoc  approach  to  arbitration, 
except  that  the  machinery  of  the  Permanent  Court  of  Arbitration 
was  accepted.  When  the  independent  arbitration  treaties  were  rati¬ 
fied,  far-reaching  reservations  were  imposed;  when  the  Permanent 
Court  of  International  Justice  was  created,  the  United  States  refused 
to  adhere  even  to  the  Protocol  establishing  it;  and,  as  noted  at  the 
outset,  even  during  the  period  of  high  hopes  following  World  War 
II,  adherence  by  the  United  States  to  the  jurisdiction  of  the  Interna¬ 
tional  Court  of  Justice  under  the  “optional  clause”  was  limited  by 
reservations,  including  the  Self-Judging  Domestic  Jurisdiction  Reser¬ 
vation. 


II. 

The  United  States'  Adherence  to  the 
International  Court  of  Justice 

The  desire  for  permanent  peace  was  never  more  intense  than  at 
San  Francisco,  as  World  War  II  drew  to  a  close.  The  subcommittee 
on  Article  36  (Compulsory  Jurisdiction)  unanimously  reported: 

“The  Court,  being  the  principal  judicial  organ  of  the  United  Nations, 
should  possess  definite  jurisdiction,  if  not  in  all  cases,  at  least  in  those 
cases  which  are  peculiarly  susceptible  of  judicial  settlement,  namely,  legal 
disputes. 

“It  may  be  recalled  that  as  far  back  as  1920  compulsory  jurisdiction 
was  proposed  by  the  Committee  of  Jurists  which  drafted  the  existing 
statute.  The  Governments  were  not  prepared  at  that  time  to  accept  the 
proposal  and  the  result  was  the  adoption  of  what  is  known  as  the  optional 
clause. 

“The  exercise  of  compulsory  jurisdiction  by  the  Court  will  promote 
the  rule  of  law  among  nations.  Public  opinion  throughout  the  world  is 
strongly  in  favor  of  conferring  on  the  Court  compulsory  jurisdiction. 

“The  optional  clause  has  been  accepted  by  45  out  of  51  nations.  By 
now  the  change  from  an  optional  to  a  non-optional  basis  would  be  a 
logical  and  desirable  step  in  furthering  the  cause  of  international  peace 
and  justice.”1 

Nonetheless  the  old  optional  clause  of  the  P.  C.  I.  J.  was  reenacted 
with  only  a  few  variations,  as  follows : 

“Article  36. 

“1.  The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties 
refer  to  it  and  all  matters  specially  provided  for  in  the  Charter  of  the 
United  Nations  or  in  treaties  and  conventions  in  force. 

“2.  The  states  parties  to  the  present  Statute  may  at  any  time  declare 
that  they  recognize  as  compulsory  ipso  facto  and  without  special  agree- 


*Doc.  No.  Jurist  43,  IV/14/45,  14  U.  N.  Conf.  Int'l  Org.  Docs.  286-7 
(1945). 
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ment,  in  relation  to  any  other  state  accepting  the  same  obligation,  the 
jurisdiction  of  the  Court  in  all  legal  disputes  concerning: 

"a.  the  interpretation  of  a  treaty; 

“b.  any  question  of  international  law; 

“c.  the  existence  of  any  fact  which,  if  established,  would  constitute 
a  breach  of  an  international  obligation; 

“d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach 
of  an  international  obligation. 

“3.  The  declarations  referred  to  above  may  be  made  unconditionally 
or  on  condition  of  reciprocity  on  the  part  of  several  or  certain  states,  or 
for  a  certain  time. 

“4.  Such  declarations  shall  be  deposited  with  the  Secretary-General  of 
the  United  Nations,  who  shall  transmit  copies  thereof  to  the  parties  to 
the  Statute  and  to  the  Registrar  of  the  Court. 

“5.  Declarations  made  under  Article  36  of  the  Statute  of  the  Perma¬ 
nent  Court  of  International  Justice  and  which  are  still  in  force  shall  be 
deemed,  as  between  the  parties  to  the  present  Statute,  to  be  acceptances 
of  the  compulsory  jurisdiction  of  the  International  Court  of  Justice  for 
the  period  which  they  still  have  to  run  and  in  accordance  with  their  terms. 

“6.  In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction, 
the  matter  shall  be  settled  by  the  decision  of  the  Court.” 

It  will  be  noted  that,  under  Section  5,  declarations  under  Article  36  of 
the  Statute  of  the  P.  C.  I.  J.  continued  in  effect. 

The  Charter  of  the  United  Nations  was  signed  on  June  26,  1945, 
near  the  Golden  Gate.  Annexed  was  the  Statute  of  the  present  Court, 
including  the  above-quoted  Article  36  which  governs  its  jurisdiction. 
The  advice  and  consent  of  the  Senate  was  quickly  given,  on  July 
28th,  and  the  Charter  and  Statute  of  the  Court  became  effective  for 
the  United  States  on  October  24,  1945.2 

Since  the  United  States  had  never  adhered  to  the  Statute  of  the 
Permanent  Court  of  International  Justice,  it  had  to  file  a  declaration 
under  Article  36  if  it  were  to  be  subject,  to  any  extent,  to  the  Court's 
compulsory  jurisdiction. 

To  this  end  Senate  Resolution  196  was  introduced  in  the  79th 
Congress  on  November  28,  1945.  It  read  as  follows: 

“RESOLUTION 

“Resolved  (two-thirds  of  the  Senators  present  concurring  therein).  That 
the  Senate  advise  and  consent  to  the  deposit  by  the  President  of  the  United 
States  with  the  Secretary  General  of  the  United  Nations,  whenever  that 
official  shall  have  been  installed  in  office,  of  a  declaration  under  paragraph 
2  of  article  36  of  the  Statute  of  the  International  Court  of  Justice  recogniz¬ 
ing  as  compulsory  ipso  facto  and  without  special  agreement  in  relation 
to  any  other  state  accepting  the  same  obligation,  the  jurisdiction  of  the 
International  Court  of  Justice  in  all  legal  disputes  hereafter  arising  con¬ 
cerning — 

a.  the  interpretation  of  a  treaty; 

b.  any  question  of  international  law; 


2  59  Stat.  1031,  T.  S.  No.  993. 
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c.  the  existence  of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation; 

d.  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of 
an  international  obligation. 

Provided ,  That  such  declaration  should  not  apply  to — 

a.  disputes  the  solution  of  which  the  parties  shall  entrust  to  other  tribunals 
by  virtue  of  agreements  already  in  existence  or  which  may  be  concluded  in 
the  future;  or 

b.  disputes  with  re'gard  to  matters  which  are  essentially  within  the  domes¬ 
tic  jurisdiction  of  the  United  States. 

Provided  further ,  that  such  declaration  should  remain  in  force  for  a  period 
of  five  years  and  thereafter  until  the  expiration  of  six  months  after  notice 
may  be  given  to  terminate  the  declaration/' 

Hearings  were  held  before  a  subcommittee  of  the  Senate  Commit¬ 
tee  on  Foreign  Relations  on  July  11,  12  and  15,  1946.  It  is  of  inci¬ 
dental  interest  to  note  that  the  first  witnesses  were  the  following 
representatives  of  the  American  Bar  Association:  the  late  Senator 
Willis  Smith,  then  President  of  the  A.B.A. ;  the  late  Charles  W. 
Tillett  of  North  Carolina;  John  G.  Buchanan  of  Pittsburgh,  then 
President  of  the  Pennsylvania  Bar  Association;  Circuit  Judge  Orie 
L.  Phillips;  and  Edgar  Turlington,  of  Washington,  D.  C.  All  five 
testified  in  support  of  the  passage  of  the  resolution.  The  Self-Judg¬ 
ing  Reservation  was  not  discussed  by  them  because  it  had  not  yet  been 
proposed  to  the  subcommittee. 

In  the  course  of  the  hearings  Senator  Austin  suggested  that 
proviso  “b"  read : 

“b.  disputes  which  are  held  by  the  United  States  to  be  with  regard  to 
matters  which  are  essentially  within  the  domestic  jurisdiction  of  the 
United  States/' 

lest,  for  example,  immigration  matters  be  deemed  by  others  not 
domestic.3  Among  the  witnesses  to  testify  before  the  subcommittee 
was  Dr.  Lawrence  Preuss,  of  the  University  of  Michigan,  who  had 
participated  in  the  work  preparatory  to  the  drafting  of  the  Court's 
Statute.  He  testified  that  the  adoption  of  Senator  Austin's  sugges¬ 
tion  “would  be  an  extremely  retrogressive  step  and  would  be  taking 
away  with  one  hand  what  we  purport  to  be  giving  with  the  other."4 

In  a  memorandum,  John  Foster  Dulles  referred  to  the  domestic 
jurisdiction  problem  as  follows: 

“Domestic  jurisdiction . — Compulsory  jurisdiction  of  the  Court  should 
not  extend  to  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  the  United  States. 

"Comment:  Article  2(7)  of  the  Charter,  among  other  things,  provides, 
in  substance,  that  nothing  contained  in  the  present  Charter  shall  require 
the  members  to  submit  to  settlement  under  the  Charter  matters  which  are 
essentially  within  the  domestic  jurisdiction  of  any  state.  The  declaration 
under  the  statute  should  preserve,  and  not  seem  to  waive,  that  limitation. 


8  Hearings  on  S.  Res .  196  Before  a  Subcommittee  of  the  Senate  Committee 
on  Foreign  Relations,  79th  Cong.,  2d  Sess.,  page  36  (1946). 

4  Id.  at  84. 
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"If  condition  3  {supra)  is  expressed  in  the  declaration  that  would  make 
it  unnecessary  to  stipulate  who  decides  what  is  domestic,  for  that  condition 
would  prevent  encroachment  on  domestic  jurisdiction  by  an  alleged  unwrit¬ 
ten  growth  of  international  law  not  recognized  by  the  United  States."5 

In  his  “Condition  3”,  Mr.  Dulles  had  suggested  that  if  the  basic  law 
governing  any  case  were  not  in  an  existing  United  States  treaty  or 
convention,  the  parties  to  the  dispute  should  agree  in  advance  as  to 
the  applicable  principles  of  international  law.  (This  suggestion  was 
later  defeated  on  the  floor  of  the  Senate  by  a  vote  of  49-11. 6 ) 

After  no  further  discussion  of  who  should  decide  what  is  domestic 
the  Committee  on  Foreign  Relations  unanimously  reported  Senate 
Resolution  196  (quoted  above),  without  change,  for  favorable  Senate 
action.7  The  Committee  Report  referred  to  the  overwhelming  public 
support  in  the  United  States  for  the  Court's  jurisdiction  over  legal 
disputes,  and  to  the  A.B.A.  House  of  Delegates'  action  to  that  end  on 
December  18,  1945.8  It  said  specifically: 

"So  long  as  individual  members  can  refuse  to  be  haled  into  the  Court  a 
regime  of  law  in  the  international  community  will  never  be  realized.  The 
most  important  attribute  of  tills  or  any  other  court  is  to  hear  and  decide 
cases.  For  this  function  it  must  have  jurisdiction  of  the  parties  and  the 
subject  matter."9 

The  Report  then  emphasized  these  limitations  on  the  Court's 
jurisdiction : 

1.  The  dispute  must  be  "legal". 

2.  The  dispute  must  involve  the  interpretation  of  a  treaty,  a  question 
of  international  law,  the  existence  of  any  fact  which,  if  established,  would 
constitute  a  breach  of  an  international  obligation,  or  the  nature  or  extent 
of  the  reparation  to  be  made  for  the  breach  of  an  international  obligation. 

3.  The  jurisdiction  conferred  is  reciprocal. 

4.  The  dispute  must  arise  "hereafter". 

5.  The  parties  may  entrust  the  dispute  to  another  tribunal.  (Cf.  United 
Nations  Charter,  Article  95). 

6.  The  dispute  must  not  be  "essentially  within  the  domestic  juris¬ 
diction."10 

5/d.at  45. 

0  92  Cong.  Rec.  10705  (1946). 

7  S.  Rep.  No.  1835,  79th  Cong.  2d  Sess.  (1946).  The  following  Senators 
were  members  of  the  Senate  Foreign  Relations  Committee  in  1946:  Tom 
Connally,  Walter  F.  George,  Robert  F.  Wagner,  Elbert  D.  Thomas,  James  E. 
Murray,  Claude  Pepper,  Theodore  F.  Green,  Alben  W.  Barkley,  Joseph  F. 
Guffey,  James  M.  Tunnell,  Carl  A.  Hatch,  Lister  Hill,  Scott  W.  Lucas,  Arthur 
Capper,  Robert  M.  LaFollette,  Jr.,  Arthur  H.  Vandenburg.  Wallace  H.  White, 
Henrik  Shipstead,  Warren  R.  Austin,  Styles  Bridges,  Alexander  Wiley,  and 
Chan  Gurney. 

«  Id.  at  2-3. 

9  Id.  at  3. 

10  Id.  at  4-5. 
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With  respect  to  this  sixth  limitation,  the  Report  said : 

“A  provision  similar  in  principle  is  found  in  article  2,  paragraph  7,  of  the 
Charter,  providing  that  nothing  in  the  Charter  shall  authorize  the  organiza¬ 
tion  to  intervene  in  essentially  domestic  matters.  The  committee  feels  that 
the  principle  is  also  implicit  in  the  nature  of  international  law,  which,  under 
article  38,  paragraph  1,  of  the  statute,  it  is  the  duty  of  the  Court  to  apply. 
International  law  is,  by  definition,  the  body  of  rights  and  duties  governing 
states  in  their  relations  with  each  other  and  does  not,  therefore,  concern 
itself  with  matters  of  domestic  jurisdiction.  The  question  of  what  is  properly 
a  matter  of  international  law  is,  in  case  of  dispute,  appropriate  for  decision 
by  the  Court  itself,  since,  if  it  were  left  to  the  decision  of  each  individual 
state,  it  would  be  possible  to  withhold  any  case  from  adjudication  on  the 
plea  that  it  is  a  matter  of  domestic  jurisdiction.  It  is  plainly  the  intention 
of  the  statute  that  such  questions  should  be  decided  by  the  Court,  since 
article  36,  paragraph  6,  provides: 

“  ‘In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the 
matter  shall  be  settled  by  the  decision  of  the  Court/  ” 


As  to  a  self-judging  domestic  jurisdiction  reservation,  the  Report 
said: 


“It  was  also  brought  to  the  attention  of  the  subcommittee  that  a  number 
of  states,  in  filing  declarations  under  the  Statute  of  the  Permanent  Court 
of  International  Justice,  interposed  reservations  similar  to  that  of  the 
resolution  under  consideration,  but  in  no  case  did  they  reserve  to  themselves 
the  right  of  decision.  The  committee  therefore  decided  that  a  reservation 
of  the  right  of  decision  as  to  what  are  matters  essentially  within  domestic 
jurisdiction  would  tend  to  defeat  the  purposes  which  it  is  hoped  to  achieve 
by  means  of  the  proposed  declaration  as  well  as  the  purpose  of  article  36, 
paragraphs  2  and  6,  of  the  Statute  of  the  Court/’11 

The  Senate  began  to  consider  S.  Res.  196  on  July  31,  1946. 
Senator  George  was  the  first  to  refer  to  the  question  here  under 
consideration.  He  said: 

“This  resolution  raises  definitely  and  distinctly  the  question  which  the 
Senate  should  consider,  and  which  I  shall  insist  that  it  consider;  namely, 
whether  this  International  Court,  itself,  by  the  acceptance  of  compulsory 
jurisdiction  upon  our  part,  acquires  the  function  of  determining  whether  a 
question  is  essentially  a  domestic  question  or  whether  the  Court  itself  has 
the  final  right  to  say  whether  any  juridical  matter  submitted  to  it  involves 
a  domestic  question.  Let  me  say  that  if  I  can  define  what  is  going  on  in 
this  country  and  what  has  been  going  on,  it  is  that  a  large  number  of 
Americans  think  that  by  adopting  resolutions  and  hastily  entering  into  inter¬ 
national  agreements,  we  can  make  certain  and  steadfast  the  peace  of  the 
earth.  I  am  as  strongly  in  favor  of  any  step  which  looks  to  the  peace  as 
any  man  who  has  ever  occupied  a  seat  in  this  body  has  been  or  can  be; 
but  we  are  not  going  to  obtain  peace  by  the  mere  passage  of  laws.  We 
are  not  going  to  put  an  end  to  war  by  the  mere  passage  of  laws  or  the 
adoption  of  resolutions,  or  by  adhering  to  every  type  and  kind  of  inter¬ 
national  agreement  which  anyone  in  the  State  Department  or  elsewhere 
can  think  of/’12 


11  Id.  at  5. 

12  92  Cong.  Rec.  10557  (1946). 
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Senator  Thomas  later  said,  in  reply: 

“Fifth.  The  declaration  would  not  confer  upon  the  Court  jurisdiction 
over  matters  which  are  essentially  within  the  domestic  jurisdiction  of  the 
United  States.  This  limitation  is  in  conformity  with  the  principle  expressed 
in  article  2  of  the  Charter :  ‘Nothing  contained  in  the  present  Charter  shall 
authorize  the  United  Nations  to  intervene  in  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  any  state  or  shall  require  the  members 
to  submit  such  matters  to  settlement  under  the  present  Charter/ 

“Some  concern  has  been  expressed  in  the  past  lest  the  Court  be  given 
jurisdiction  over  controversies  involving  such  domestic  issues  as  immigra¬ 
tion  and  trade  barriers.  These  are  vital  matters  over  which  the  sovereign 
state  has  traditionally  exercised  complete  control  and  we  certainly  would 
not  want  the  Court  or  any  other  international  agency  to  order  us  to  admit 
ten  or  twenty  or  fifty  million  additional  immigrants  to  our  shores. 

“The  resolution,  together  with  article  2  of  the  Charter,  clearly  safeguard 
our  national  interests  on  this  point.  Moreover,  I  would  remind  you,  Mr. 
President,  that  it  is  the  function  of  the  Court  under  the  compulsory  juris¬ 
diction  clause,  to  decide  cases  in  accordance  with  the  rules  of  international 
law.  Clearly,  therefore,  it  would  be  impossible  to  act  since  there  is  no 
international  law  dealing  with  the  subject  of  immigration.  That  is  a  matter 
which  we  have  often  dealt  with  in  the  Senate  and  we  have  never  had  to 
take  account  of  the  international  rights  and  duties  of  other  states. 

“The  tariff  is  another  case  in  point  Unless  the  United  States  deliber¬ 
ately  enters  into  an  international  treaty  subscribing  to  certain  rights  and 
duties,  there  is  no  international  law  on  the  subject  which  the  Court  could 
apply/'13 

After  Senator  Connally  had  introduced  his  amendment  to  add  the 
words  “as  determined  by  the  United  States”  at  the  end  of  proviso 
“b”  of  S.  Res.  196,  he  disagreed  with  the  statement  in  the  Foreign 
Relations  Committee’s  Report  that  such  a  proviso  would  tend  to 
defeat  the  purposes  of  Article  36.  He  said : 

“I  do  not  agree  with  that.  I  think  we  have  the  right  to  adhere  100 
percent,  if  we  choose,  and  we  have  the  right  not  to  adhfere  at  all.  There¬ 
fore,  as  between  those  two  extremes,  we  have  a  perfect  right  to  adopt  an 
amendment  of  this  character,  because  the  Charter  provides  that  domestic 
questions  may  not  be  considered.  The  Charter  provides  that  the  United 
Nations  have  no  jurisdiction  over  domestic  questions.  But  under  the 
Charter  the  Court  might  decide  that  immigration  was  an  international 
question.  It  might  decide  that  tariffs  were  an  international  question.  It 
might  decide  that  the  navigation  of  the  Panama  Canal  was  an  international 
question.  It  is  pretty  close  to  it.  It  might  decide  that  the  regulation  of 
tolls  through  the  Canal  was  an  international  question.  So  I  submit  the 
amendment  and  ask  that  it  be  printed  and  lie  on  the  table/' 14 

Senator  Connally  later  explained  his  amendment  as  follows: 

“The  United  States  is  the  object  of  envy  of  many  nations  of  the  world 
and  many  peoples.  Our  Treasury  is  most  attractive  to  them.  Immigration 
to  our  shores  is  something  they  dream  of.  I  do  not  favor  and  I  shall  not 
vote  to  make  it  possible  for  the  International  Court  of  Justice  to  decide 
whether  a  question  of  immigration  to  our  shores  is  a  domestic  question  or 
an  international  question.  It  is  a  domestic  question,  of  course;  but  the 


13  Id.  at  10615. 

14  Id.  at  10624. 
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Court  might  contend  it  is  international  in  character.  The  Court  might  say, 
'A  man  leaves  one  country  and  migrates  to  another,  and  therefore  an 
international  question  is  involved,  and  suit  may  be  brought  against  the 
United  States  because  it  discriminates  against  the  citizens  of  a  certain 
country  by  not  giving  them  a  sufficiently  Targe  quota/ 

“Mr.  President,  do  we  wish  to  submit  to  the  International  Court  the 
question  whether  we  have  a  right  to  levy  tariffs  and  duties  and  to  regulate 
matters  of  that  kind*?  They  are  purely  domestic  questions,  and  I  do  not 
propose  to  have  the  International  Court  have  jurisdiction  over  them. 

“Do  we  want  the  International  Court  of  Justice  to  render  judgment  in 
a  case  involving  the  navigation  of  the  Panama  Canal?  The  Court  might 
say,  ‘It  is  an  international  stream,  like  the  Dardanelles,  and  the  commerce 
of  the  world  passes  through  it,  and  problems  relative  to  it  are  international 
problems/  such  problems  are  not  international.  In  the  case  of  the  Panama 
Canal,  our  treasure  bought  it,  our  blood  built  it,  and  it  is  ours  by  right  of 
construction.  We  do  [sic]  propose  to  submit  to  the  jurisdiction  of  any 
tribunal  at  any  time  the  right  to  say  whether  a  question  relative  to  it  is  a 
domestic  question.” 15 

Opponents  of  the  proposed  amendment  noted  that  no  other  nation 
had  imposed  such  a  condition;  that  because  of  the  reciprocal  nature 
of  the  Court’s  jurisdiction,  such  an  amendment  would  restrict  the 
United  States’  own  use  of  the  Court ;  that  the  United  States  could  not 
in  practice  afford  to  rely  on  such  a  condition ;  and  that  the  amendment 
would  even  violate  the  express  language  of  Article  36.16 

Nonetheless,  by  a  51-12  vote,  the  amendment  adding  the  self- 
judging  domestic  jurisdiction  reservation  was  adopted.17 


III. 

Reservations  to  the  Adherences  of  Other  Nations  to  the 
International  Court  of  Justice 

No  nation  had  conditioned  its  adherence  to  the  compulsory  juris¬ 
diction  of  either  the  P.  C.  I.  J.  or  the  I.  C.  J.  on  a  self-judging  domestic 
jurisdiction  reservation  up  to  the  time  of  the  signing  of  the  U.  S. 
Declaration  by  President  Truman  on  August  14,  1946.  Six  present 
members  of  the  Court  have  since  followed  the  lead  of  the  United 
States.1  Tlifese  are : 

1947— Mexico  —Reserves  “disputes  arising  from  mat¬ 

ters  that,  in  the  opinion  of  the  Mexican 
Government,  are  within  the  domestic 
jurisdiction  of  the  United  States  of 
Mexico”. 


ia/d.  at  1069S. 

™Id.  at  10630-31,  10683-87. 
at  10697. 

1  Declarations  currently  in  effect  accepting  the  compulsory  jurisdiction  of 
the  International  Court  are  set  forth  in  full  in  the  Yearbook  published  by  the 
Registrar  of  the  Court  at  the  Court's  direction.  As  previously  noted  (page  2 
supra),  since  the  preparation  of  this  report,  France  has  withdrawn  her  self- 
judging  reservation;  thus,  after  July  10,  1959,  five,  rather  than  6ix,  states  in 
addition  to  the  United  States  had  such  a  reservation  in  their  declarations. 
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1949 — -  France 


1952— Liberia 


1955 — Union  of  South  Africa 


1957 — Pakistan 


1958 — The  Sudan 


—Reserves  “differences  relating  to  mat¬ 
ters  which  are  essentially  within  the 
national  jurisdiction  as  understood  by 
the  Government  of  the  French  Repub¬ 
lic”.2 * 

— Reserves  “any  dispute  which  the  Re¬ 
public  of  Liberia  considers  essentially 
within  its  domestic  jurisdiction”. 

— Reserves  “disputes  with  regard  to  mat¬ 
ters  which  arc  essentially  within  the 
jurisdiction  of  the  Government  of  the 
Union  of  South  Africa  as  determined 
by  the  Government  of  the  Union  of 
South  Africa”. 

— Reserves  “disputes  with  regard  to  mat¬ 
ters  that  are  essentially  within  the 
domestic  jurisdiction  of  the  Government 
of  Pakistan  as  determined  by  the  Gov¬ 
ernment  of  Pakistan”. 

— Reserves  “disputes  in  regard  to  mat¬ 
ters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  Republic 
of  The  Sudan  as  determined  by  the 
Government  of  the  Republic  of  The 
Sudan”. 


India,  by  a  declaration  of  January  7,  1956,  altered  its  acceptance  of 
the  Courts  compulsory  jurisdiction  to  give  it  the  right  to  determine 
whether  matters  fall  within  its  reservation  of  domestic  jurisdiction. 
However,  India  subsequently  revoked  its  acceptance  of  the  Court’s 
compulsory  jurisdiction.  These  acts  by  India  may  have  been  moti¬ 
vated  by  the  filing  of,  and  the  decision  on,  preliminary  objections  in 
the  Case  Concerning  Right  of  Passage  over  Indian  Territory  (Por¬ 
tugal  v.  India).8 


Another  variant  of  the  self-judging  reservation,  not  tied  to  the 
question  of  domestic  jurisdiction,  was  that  contained  in  the  United 
Kingdom’s  declaration  of  April  18,  1957,  which  excluded  from  the 
Court’s  jurisdiction  "disputes  .  .  .  relating  to  any  question  which,  in 
the  opinion  of  the  Government  of  the  United  Kingdom,  affects  the 
national  security  of  the  United  Kingdom  or  of  any  of  its  dependent 
territories.”  This  declaration  was  revoked  by  a  new  declaration, 
dated  November  26,  1958,  which  contains  no  such  reservation  as  to 
disputes  based  on  events  occurring  thereafter,  but  retains  the  reserva¬ 
tion  as  to  disputes  based  on  previous  events.4 * 


2  The  declaration  deposited  by  France  on  July  10,  1959,  reserves  “disputes 
relating  to  questions  which,  by  international  law,  fall  exclusively  within  the 
domestic  jurisdiction”  (Emphasis  added).  See  Appendix  D  for  full  text. 

2  [1957]  I.  C.  J.  Rep.  125,  143. 

4  See  Hudson,  The  Thirty-Seventh  Year  of  the  World  Court,  53  Am.  J.  Int*l 

L.  319,  322-23  (1959). 
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A  number  of  other  countries,  using  various  forms  of  language, 
have  specifically  reserved  domestic  disputes  from  the  Court's  juris¬ 
diction,  but  have  left  it  to  the  Court  to  decide  whether  the  reservation 
is  applicable.  Such  countries  include  Australia,  Cambodia,  Canada, 
El  Salvador,  Israel,  New  Zealand  and  the  United  Kingdom.  Fairly 
typical  is  the  declaration  of  the  United  Kingdom,  which  reserves 
“disputes  with  regard  to  questions  which,  by  international  law,  fall 
exclusively  within  the  jurisdiction  of  the  United  Kingdom.1’ 

It  may  be  noted  that  even  those  who  question  the  validity  of  a 
self-judging  declaration  recognize  that  a  nation  may  accept  the  Court's 
compulsory  jurisdiction  under  Article  36  as  to  less  than  the  full  gamut 
of  subject  matters  set  forth  in  Article  36(2).  Thus,  Judge  Lauter- 
paclit,  although  considering  a  declaration  containing  a  self-judging 
domestic  jurisdiction  reservation  invalid  because  in  violation  of 
Article  36(6),  has  said: 

“In  accepting  the  jurisdiction  of  the  Court  Governments  are  free  to  limit 
its  jurisdiction  in  a  drastic  manner.  As  a  result,  there  may  be  little  left  in 
the  acceptance  which  is  subject  to  the  jurisdiction  of  the  Court.”6 

An  example  of  such  a  declaration  is  that  of  the  United  Arab  Republic, 
which  is  limited  to  certain  Suez  Canal  matters.0 

It  would  thus  be  possible  under  Article  36  to  accept  the  Court's 
jurisdiction  simply  as  to,  e .  g.,  treaties,  while  omitting  all  the  other 
subject  matters  contained  in  Article  36(2) ;  but  such  an  approach  has 
not  been  adopted  in  any  nation’s  declaration. 

However,  a  wide  variety  of  matters  is  exempted  from  the  Court’s 
jurisdiction  in  various  of  the  declarations.  For  example,  Australia 
exempts  disputes  regarding  its  continental  shelf,  the  natural  resources 
thereof,  and  Australian  waters  unless  the  parties  to  the  dispute  have 
first  agreed  on  a  modus  vivendi  pending  the  Court's  decision;7  and 
Israel  exempts  disputes  with  states  that  refuse  to  recognize  it  and 
maintain  diplomatic  relations  with  it,  unless  the  refusal  was  caused  by 
the  dispute.8 


*Case  of  Certain  Norwegian  Loans  (France  v.  Norway),  [1957]  I.  C.  J. 
Rep.  9,  46. 

6  [19J7-1958]  I.  C.  J.  Y.  B.  211. 

7  Id .  at  192-94. 

*  Id.  at  200-01. 
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IV. 

The  International  Court  of  Justice 

An  important  factor  in  ascertaining  the  extent,  if  any,  to  which  the 
self-judging  reservation  is  now  desirable  for  the  United  States  is  the 
reputation  and  responsibility  of  the  Court,  as  disclosed  by  its  13-year 
history. 

This  section  of  the  report  is  directed  towards  the  manner  in  which 
the  Court  operates  and,  in  particular,  the  manner  in  which  its  Judges 
have  addressed  themselves  towards  disputes  between  sovereign  states. 
After  a  preliminary  description  of  the  general  organization  and 
jurisdiction  of  the  Court,  attention  will  be  focused  upon  the  manner 
in  which  the  Judges  are  selected,  the  provisions  for  compensating 
them,  the  men  who  have  served  as  Judges,  and  the  litigated  decisions1 
which  the  Court  has  thus  far  rendered.  Brief  biographies  of  the 
Judges  and  a  chart  of  their  voting  records  are  attached  as  Appendices 
B  and  C. 

A.  Statistical  Summary  of  its  Work  to  Date 

On  January  31,  1946,  the  Judges  of  the  League  of  Nations* 
Permanent  Court  of  International  Justice  resigned  their  offices.2 
That  court  had  sat  from  1922  to  1940  and  handled  65  cases.  It  had 
rendered  32  decisions  in  contentious  cases3  and  27  advisory  opinions ; 
12  cases  had  been  withdrawn  by  the  parties.4 

On  February  6,  1946,  the  United  Nations  elected  15  Judges 
to  the  new  Court,  and  it  first  sat  on  April  18,  1946.  At  least  43 
cases  had  been  submitted  to  it  by  July  1,  1959.  As  of  that  date  it 
had  rendered  final  opinions  in  17  contentious  cases  and  10  advisory 
opinions.  Seven  cases  had  been  dismissed  without  opinion  on  the 
jurisdictional  ground  that  the  defendant  had  not  submitted  to  the 
Court’s  jurisdiction  in  any  way,  and,  when  requested  by  the  applicant, 
had  refused  to  submit  to  the  Court’s  jurisdiction  for  the  purpose  of 


1  The  10  advisory  opinions  of  the  Court  have  been  omitted  so  as  to  con¬ 
centrate  on  disputes  between  sovereigns. 

2  [1946-1947]  I.  C.  J.  Y.  B.  27. 

8  In  some  cases  decisions  were  rendered  at  more  than  one  stage  of  the  case. 

4  Hudson,  The  Permanent  Court  of  International  Justice,  1920-1942,  at  779 
(1943)  ;  Hudson,  The  Twenty-Fifth  Year  of  the  World  Court,  41  Am.  J.  Int'l 
L.  1  (1947). 
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the  particular  case.  Two  cases  had  been  withdrawn  by  the  applicant, 
and  7  of  the  43  cases  were  still  pending.11 


B.  Mkmukrsiup  and  General  Jurisdiction 

Pursuant  to  Article  35  of  its  Statute,  the  Court  is  open  to  all 
nations  that  are  parties  to  its  Statute.  Under  Article  93  of  the  U.  N. 
Charter,  all  U.  N.  members  are  ipso  facto  parties  to  its  Statute,  and 
non-members  of  the  U.  N.  may  also  become  parties  to  the  Statute.0 

Only  states  may  be  parties  to  actions  before  the  Court.7  Gener¬ 
ally  speaking,  its  jurisdiction  is  based  strictly  upon  consent.  Thus  the 
Court  has  jurisdiction  over  any  case  submitted  to  it  by  the  parties  by 
a  special  ad  hoc  agreement  or  by  an  agreement  embodied  in  a  treaty 
or  convention  executed  by  them.8 

C.  “Compulsory"  Jurisdiction  Under  the  Optional  Clause 

Parties  to  the  Statute  may  file  with  the  Secretary  General  a 
declaration  accepting  the  jurisdiction  of  the  Court  with  respect  to 
the  subject  matters  specified  by  the  “optional”  clause  in  Article  36. 
Under  Article  36,  as  we  have  seen  (pages  17,  24  supra),  such  declara¬ 
tions  may  be  conditioned  in  terms  of  time  or  scope,  or  they  may  be 
unconditional.  Within  their  scope,  however,  and  for  their  term,  they 
grant  "compulsory”  jurisdiction  to  the  Court  to  adjudicate  any 
question  of  international  law,  the  interpretation  of  a  treaty,  the 
existence  of  any  fact  which  would  constitute  a  breach  of  an  inter¬ 
national  obligation,  or  the  nature  and  extent  of  any  reparations  due 
therefor,  these  being  the  subject  matters  listed  in  Article  36(2)  of 
the  Statute.  The  consensual  element  remains,  however,  as  it  is  not 
necessary  for  any  state  to  file  such  a  declaration.  Moreover,  as  above 

o  [1957-1958]  I.  C.  J.  Y.  B.  52-82;  [1958J  I.  C.  J.  Rep.  passim;  the  Inter- 
handel  case  (preliminary  objections),  the  Aerial  Incident  of  July  27th,  1955 
(Israel  v.  Bulgaria),  and  the  Case  Concerning  Sovereignty  Over  Certain 
Frontier  Land  (Belgium  v.  Netherlands)  were  decided  in  the  first  half  of  1959. 

In  the  above  computation,  the  numbering  system  employed  in  the  I.  C.  J. 
Yearbook  for  1957-58,  pages  52-82,  has  been  followed  in  determining  what  is 
a  "case”.  The  assessment  of  damage  in  the  Corfu  Channel  case,  listed  as 
"l/A”  in  the  Yearbook,  has  not  been  counted  as  a  separate  case. 

•See  Security  Council  Resolution  of  October  15,  1946,  [1957-1958]  I.  C.  J. 
Y.  B.  35-36.  Liechtenstein,  San  Marino  and  Switzerland  are  the  non-U.  N. 
members  which  have  become  parties.  Id.  at  32-33. 

T  Stat.  Int’l  Ct.  Just.  art.  34,  para.  1.  The  Court  may,  however,  request 
data  and  information  from  international  organizations  (Art.  34,  para.  2), 
grant  advisory  opinions  to  U.  N.  agencies  (Art.  65),  and  allow  intervention  by 
states  not  parties  to  an  action  (Art.  62). 

•  Stat.  Int’l  Ct.  Just.  art.  36,  para.  3.  The  Court  also  has  jurisdiction  over 
questions  which  by  treaty  were  referable  to  the  predecessor  Permanent  Court 
of  International  Justice. 
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noted,  the  declaration,  if  filed,  may  be  conditional  and  limited.  And 
regardless  of  the  scope  of  one  state's  acceptance  of  jurisdiction,  it 
cannot  be  bound  except  to  the  extent  of  the  reciprocal  jurisdiction 
accepted  by  the  state  bringing  an  action  against  it.0 

As  of  July  1,  1959,  38  member  states'  acceptances  of  the  Court's 
compulsory  jurisdiction  were  in  effect.10  Several  of  these  declara¬ 
tions  were  carried  over  from  declarations  accepting  the  jurisdiction 
of  the  old  P.  C.  I.  J.  under  Article  36(5)  of  the  Statute.  The  Soviet 
bloc  is  conspicuous  by  its  absence. 

Whether  the  failure  to  obtain  more  widespread  jurisdiction  under 
Article  36  can  be  traced  to  the  actions  of  the  Court,  or  results  merely 
from  fears  about  possible  future  action  by  the  Court,  cannot  be 
answered  with  any  certainty,  but  it  is  believed  that  the  latter  inference 
is  more  nearly  correct.  The  cases  decided  by  the  Court  do  not 
indicate  any  lack  of  judicial  or  judicious  discretion  by  the  Court.  On 
the  contrary,  the  Court  has  seemed  quite  reluctant  to  extend  its 
jurisdiction. 

D.  Consents  to  Jurisdiction  Contained  in  Treaties 

In  addition  to  acceptances  of  jurisdiction  under  Article  36(2), 
consents  to  the  jurisdiction  of  the  Court  are  contained  in  a  host  of 
treaties  which  provide  for  the  submission  to  the  Court  of  certain  dis¬ 
putes  which  may  arise  in  the  future.11  As  stated  by  Professor  Louis 
B.  Sohn  of  Harvard 12 : 

"...  Many  bilateral  treaties  on  pacific  settlement  of  international  disputes 
provide  for  the  compulsory  jurisdiction  of  the  Court  over  legal  disputes  or 
disputes  in  which  the  parties  are  in  conflict  as  to  their  respective  rights.* 
Jurisdictional  clauses  are  ajso  contained  in  hundreds  of  bilateral  and 
multilateral  treaties  on  practically  every  subject  of  international  relations; 
it  is  usually  provided  in  those  treaties  that  any  dispute  with  respect  to  the 
interpretation  or  the  application  of  the  treaty  in  question  should  be  sub¬ 
mitted  to  the  Court.**  The  United  States  has  included  such  provisions  in 


9  See  page  2  supra. 

10  The  states  which  currently  have  effective  declarations  of  adherence  on 
file  with  the  United  Nations  Secretariat  are  as  follows:  Australia,  Belgium, 
Cambodia,  Canada,  China,  Colombia,  Denmark,  Dominican  Republic,  El  Salva¬ 
dor,  Finland,  France,  Haiti,  Honduras,  Israel,  Japan,  Liberia,  Liechtenstein, 
Luxembourg,  Mexico,  The  Netherlands,  New  Zealand,  Nicaragua,  Norway, 
Pakistan,  Panama,  Paraguay,  Philippines,  Portugal,  The  Sudan,  Sweden, 
Switzerland,  Thailand,  Turkey,  Union  of  South  Africa,  United  Arab  Republic, 
United  Kingdom,  United  States  of  America,  Uruguay. 

11  See  [1957-1958]  I.  C.  J.  Y.  B.  at  185-86,  214-31. 

12  The  following  are  the  footnotes  to  Professor  Sohn *$  statement : 

*  More  than  200  such  treaties  are  published  in  the  Systematic  Survey  of 
Treaties  for  the  Pacific  Settlement  of  International  Disputes,  1928-1948  (pre¬ 
pared  by  L.  B.  Sohn;  United  Nations  Publication  No.  1949,  V.  3).  These 
treaties  also  contain  provisions  for  the  submission  of  non-Iegal  disputes  to 
conciliation  or  arbitration  or  both. 

**  For  a  list  of  recent  treaties  containing  such  jurisdictional  clauses,  see 
International  Court  of  Justice,  Yearbook,  1957-1958,  pages  215-31. 
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its  recent  treaties  of  friendship,  commerce  and  navigation  and,  in  conse¬ 
quence,  any  dispute  relating  to  the  interpretation  or  the  application  of  these 
treaties,  without  any  reservation  whatsoever,  cun  be  brought  before  the 
Court  by  u  unilateral  application  of  either  party  to  the  dispute.* 

‘There  arc  also  a  few  multilateral  treaties  on  pacific  settlement  of  dis¬ 
putes  which  confer  jurisdiction  on  the  Court  with  respect  to  broad  cate¬ 
gories  of  legal  disputes.  To  this  group  belong:  the  two  General  Acts  for 
the  Pacific  Settlement  of  International  Disputes,  adopted  respectively  by 
the  Assembly  of  the  League  of  Nations  In  1928  and  the  General  Assembly 
of  the  United  Nations  in  1948;**  the  American  Treaty  on  Pacific  Settlement 
of  1948  (so-called  Pact  of  Bogota)  ;***  and  the  European  Convention  for 
the  Peaceful  Settlement  of  Disputes  of  1957.****  AH  these  treaties  provide 
not  only  for  the  submission  of  legal  disputes  to  the  Court,  but  also  for 
the  settlement  of  other  disputes  through  conciliation,  arbitration  or  other 
means.” 

It  should  be  pointed  out,  however,  that  in  many  treaties  containing 
such  provisions,  the  United  States  included  a  proviso  that  the 
consent  to  jurisdiction  was  under  the  same  terms  and  conditions  as 
its  acceptance  of  compulsory  jurisdiction  under  Article  36,  In  other 
words,  they  included  by  reference  the  self-judging  reservation,  as 
well  as  the  other  two  reservations.  Thus  Section  115  (b)  10  of  the 
Economic  Cooperation  Act  of  April  3,  1948,tt  required  that  every  aid 
agreement  with  a  foreign  country  include  a  provision  for  the  submis¬ 
sion  to  the  Court,  or  other  mutually  acceptable  tribunal,  of  any  claim 
by  an  American  against  that  country  for  compensation  for  injury 
resulting  from  governmental  measures  affecting  his  property  rights, 
including  any  contracts  or  concessions ;  but  all  such  provisions  include 
the  self-judging  reservation  because  they  are  under  the  terms  and 
conditions  of  the  United  States*  acceptance  of  the  optional  clause.14 

Similarly,  the  United  States  made  the  following  reservation  to  the 
Pact  of  Bogota: 

T.  The  United  States  does  not  undertake  as  the  complainant  State  to 
submit  to  the  International  Court  of  Justice  any  controversy  which  is  not 
considered  to  be  properly  within  the  jurisdiction  of  the  Court. 

****** 


*  See,  e.g Article  25  in  the  Treaty  of  Friendship,  Commerce  and  Naviga¬ 
tion  between  the  United  States  and  the  Netherlands,  signed  at  The  Hague, 
March  27,  1956.  U.  S.  Treaties  and  Other  International  Acts  Series,  No.  3942. 

**93  League  of  Nations  Treaty  Series,  pages  345-63;  71  United  Nations 
Treaty  Series,  pages  101-127. 

***30  United  Nations  Treaty  Series,  page  55. 

****  Council  of  Europe,  European  Treaty  Series,  No.  23. 

18  62  Stat.  137. 

14  A  list  of  the  agreements  with  the  citations,  and  an  explanation  of  this 
situation,  is  found  in  C.  Wilfred  Jenks*  Preliminary  Report  on  “The  Compulsory 
Jurisdiction  of  International  Courts  and  Tribunals ”  Institut  de  Droit  Inter¬ 
national,  24th  Commission  (1957). 
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"3.  The  acceptance  by  the  United  Statei  of  the  jurisdiction  of  the  Inter* 
national  Court  of  Justice  as  compulsory  ipso  facto  and  without  special 
agreement,  as  provided  in  this  Treaty,  is  limited  by  any  jurisdictional  or 
other  limitations  contained  in  any  Declaration  deposited  by  the  United  States 
under  Article  36,  paragraph  4,  of  the  Statute  of  the  Court,  and  in  force  at 
the  time  of  the  submission  of  any  case.” 

The  1958  Conventions  on  the  Law  of  the  Sea  contained  no  pro¬ 
vision  at  all  for  compulsory  Court  jurisdiction,  Instead,  and  as  a 
compromise,  an  optional  protocol  was  adopted  which  may,  but  need 
not,  be  accepted  by  nations  signing  the  Conventions.18 

15.  Ancillary  Jurisdiction 

Ancillary  to  the  foregoing  jurisdiction,  the  Court  is  expressly 
granted  jurisdiction  to  determine  whether  it  has  jurisdiction  (Art. 
36(6)).  In  addition  it  has  jurisdiction  to  grant  provisional  "pre¬ 
trial"  relief  (Art.  41),  and  to  interpret  or  revise  any  judgment  it 
has  rendered  (Arts.  60,  61(1)). 

F.  Law  to  be  Applied 

In  exercising  its  jurisdiction,  the  Statute  expressly  requires  the 
Court  to  decide  cases  in  accordance  with  international  law.  It  must 
apply  international  conventions  or  treaties  recognized  by  the  parties ; 
international  custom,  as  evidence  of  a  general  practice  accepted  as 
law;  general  principles  of  law  recognized  by  civilized  nations;  and, 
secondarily,  decisions  of  national  courts  and  the  writings  of  learned 
authors.10  Pages  45-51,  infra,  discuss  the  weight  given  to  each 
category. 


G.  The  Makeup  of  the  Court  and  its  Procedure 

The  Court  consists  of  15  Judges  (Art.  3).  Nine  Judges  constitute 
a  quorum  (Art.  25).  In  some  instances,  however,  the  Court  may 


18  52  Am.  J.  Int’l  L.  830,  862  (1958). 

16  Article  38  of  the  Statute  of  the  Court  provides: 

"1.  The  Court,  whose  function  is  to  decide  in  accordance  with  inter¬ 
national  law  such  disputes  as  are  submitted  to  it,  shall  apply : 

"a.  international  conventions,  whether  general  or  particular,  estab¬ 
lishing  rules  expressly  recognized  by  the  contesting  states ; 

"b.  international  custom,  as  evidence  of  a  general  practice  accepted 
as  law; 

“c.  the  general  principles  of  law  recognized  by  civilized  nations; 

“d.  subject  to  the  provisions  of  Article  59,  judicial  decisions  and  the 
teachings  of  the  most  highly  qualified  publicists  of  the  various  nations,  as 
subsidiary  means  for  the  determination  of  rules  of  law. 

"2.  This  provision  shall  not  prejudice  the  power  of  the  Court  to  decide 
a  case  ex  aequo  et  bono,  if  the  parties  agree  thereto.” 
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sit  in  "chambers"  (panels)  of  three  or  more  Judges  rather  than  cn 
banc  (Arts.  26,  29).  All  questions  are  to  be  decided  by  a  majority 
vote  (Art.  55).  Hearings  are  ordinarily  public,  although  the  parties 
or  the  Court  may  determine  to  have  private  hearings  (Art.  46).  Pur¬ 
suant  to  Article  30  of  the  Statute,  the  Court  has  framed  its  own  rules 
of  procedure.  These  ( rules,  and  the  Statute  itself,  arc  to  a  very  large 
extent  identical  to  those  of  the  Permanent  Court  of  International 
Justice  under  the  League  of  Nations.17 

Hearings  are  generally  conducted  in  the  continental  manner, 
which  is  somewhat  akin  to  appellate  practice  in  the  United  States. 
Written  memorials  (briefs)  are  followed  by  countermemorials,  replies 
and  rejoinders.  Thereafter,  the  advocates  for  each  party  make  oral 
arguments.  Direct  evidence  is  seldom  given.  However,  when  the 
Court  believes  it  appropriate,  expert  witnesses  have  submitted  affi¬ 
davits  of  fact  to  the  Court.  This  technique  was  used  in  the  Corfu 
Channel  case,18  where  a  major  question  of  fact  was  involved  and  the 
Court  requested  experts  from  neutral  nations  to  visit  the  scene  of  the 
incident  and  to  report  their  findings  to  the  Court.  The  Court’s  budget 
expressly  provides  for  payments  to  expert  witnesses. 

H.  Selection  of  Judges 

Each  Judge  is  elected  for  a  nine-year  term  of  office,  and  may  be 
re-elected  at  its  expiration  (Art.  13). 19  In  order  to  assure  continuity, 
terms  of  office  are  "staggered”  so  that  five  Judges  face  a  general 
election  each  three  years  (Art.  13).  A  Judge  may  not  be  removed 
from  office  except  by  a  unanimous  vote  of  the  other  Judges  that  he  is 
no  longer  qualified  (Art.  18).  If  a  Judge  dies,  resigns  or  is  removed 
before  his  term  has  expired,  a  special  election  is  held  to  fill  his  seat. 
The  Judge  who  replaces  him  holds  office  for  the  unexpired  portion  of 
the  term  (Art.  15). 1 80 


it  [1957-1958]  I.  C.  J.  Y.  B.  34. 

18  [1949]  I.  C.  J.  Rep.  4. 

19  Since  the  original  organization  of  the  Court,  twenty  Judgeships  have  thus 

far  been  up  for  general  elections.  The  incumbent  has  been  re-elected  tv/elve 
times  [1957-1958]  I.  C.  J.  Y.  B.  13-15.  It  is  not  clear  whether  the  incumbent 
sought  re-election  in  the  other  eight  cases.  , 

20  Thus  far  four  special  elections  have  been  held.  In  1951  Judge  Levi 
Carneiro  (Brazil)  replaced  Judge  Azevedo  (Brazil),  who  had  died.  In  1953, 
Judge  Kojevnikov  (U.  S.  S.  R.)  replaced  Judge  Golunsky  (U.  S.  S.  R.)  who 
resigned  because  of  ill  health.  In  1954,  Judge  Zafrulla  Khan  (Pakistan) 
replaced  Judge  Rau  (India),  who  had  died.  In  1957,  Judge  Wellington  Koo 
(China)  replaced  Judge  Hsu  Mo  (China),  who  had  died.  It  will  be  observed 
that  only  in  one  case  was  there  a  change  in  nationality,  and  even  then  the 
countries  in  question,  though  politically  at  odds,  have  much  in  common  culturally 
and  geographically. 
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Candidates  for  the  Court  are  nominated  by  the  national  groups 
on  the  Permanent  Court  of  Arbitration  (see  page  6,  supra )  or, 
if  a  nation  is  not  represented  there,  by  specially  appointed  national 
groups  (Art.  4).  Election  is  by  an  absolute  majority  of  the  votes  in 
both  the  General  Assembly  and  the  Security  Council  of  the  United 
Nations  (Arts.  4,  8,  10). 21  Judges  are  to  be  elected  without  regard 
for  nationality  (Art.  2),  except  that  no  two  Judges  may  be  nationals 
of  the  same  state  (Art.  3).  Electors  are  directed  to  consider  not  only 
the  quality  of  the  individual  candidates,  but  also  the  nature  of  the 
Court.  Thus  the  Judges  at  any  given  time  are  to  represent  the  main 
existing  civilizations  and  legal  systems  (Art.  9).  In  cases  of  dead¬ 
locks  in  the  voting,  a  joint  General  Assembly-Security  Council  con¬ 
ference  is  convened  to  nominate  other  candidates  for  election.  If 
there  is  still  a  deadlock,  the  Court  itself  is  directed  to  select  a  Judge 
or  Judges  from  the  list  of  candidates  who  have  had  at  least  some 
support  in  either  chamber  (Arts.  11,  12). 

Each  Judge  is  to  be  independent.  Each  must  make  a  “solemn 
declaration”  that  he  will  be  conscientious  and  impartial  (Art.  20). 
None  may  engage  in  any  other  professional,  political  or  administra¬ 
tive  function  during  his  term  of  office  (Art.  16)  .22  None  may  act 
as  advocate  (Art.  17).  None  may  decide  any  case  in  which  he  pre¬ 
viously  had  acted  as  advocate  or  national  judge  (ibid).  A  Judge 
may,  of  course,  disqualify  himself;  and  the  Court  will  settle  any  dis¬ 
putes  as  to  whether  any  Judge  should  so  act  (Art.  24).  The  Presi¬ 
dent  (Chief  Judge)  of  the  Court,  whenever  his  nation  has  been  a 
party  to  an  action  before  the  Court,  has  regularly  asked  the  Vice 
President  to  act  as  President,  but  no  Judge  has  yet  disqualified  him¬ 
self  for  partiality.  The  Statute  in  fact  expressly  authorizes  a  Judge 
to  sit  on  a  case  to  which  his  nation  is  a  party  (Art.  31). 

Ad  hoc  judges  may  be  chosen  by  one  party  whenever  a  national 
of  the  other  is  on  the  Court,  or  by  both  parties  if  neither  has  a 
national  on  the  Court  (Art.  31).  They  are  appointed  by  the  parties, 
but  are  supposed  to  be  impartial  and  to  sit  in  equality  with  the 
regular  Judges  (Art.  31).  Their  votes  carry  equal  weight.  They  are 
to  be  chosen  “preferably”  from  those  candidates  who  have  been 
nominated  for  regular  Judgeships  (Art.  31(2)).  Thus  far,  however, 
IS  ad  hoc  judges  have  been  chosen  and  only  two  were  taken  from 


21  Parties  to  the  Court’s  Statute  who  are  not  U.  N.  members  may  nonetheless 
participate  in  the  vote  in  the  Assembly.  General  Assembly  Resolution  264 
(III),  Oct.  8,  1948. 

32  The  Court  has  permitted  a  Judge  to  serve  on  a  U.  N.  Committee.  He 
may  not,  however,  act  as  arbitrator  in  any  dispute  which  could  possibly  be 
appealed  to  the  Court.  See  [1956-1957]  I.  C.  J.  Y.  B.  84-85. 
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that  list  of  candidates.23  One  ad  hoc  judge  was,  however,  subse¬ 
quently  chosen  as  a  regular  Judge  of  the  Court.  Not  unexpectedly, 
the  ad  hoc  judges  have  thus  far  almost  invariably  voted  in  favor  of 
the  nation  which  appointed  them.  The  one  exception  seems  to  have 
occurred  in  the  Haya  de  la  Torre  case,24  where  Peru's  ad  hoc  judge 
concurred  in  the  decision  against  Peru. 


I.  Finances  and  Salaries 


The  Judges  receive  an  annual  salary  of  $20,000 — United  States 
dollars.  The  President  receives  an  added  special  allowance  of  $4,800 
per  year  and  the  Vice  President  receives  an  added  $30  per  day,  not 
to  exceed  $3,000  per  year,  for  acting  as  President.  Ad  hoc  judges 
receive  $35  per  day,  plus  an  expense  allowance.28  Salaries  and 
allowance  are  fixed  by  the  General  Assembly  and  may  not  be  decreased 
during  any  Judge’s  term  of  office  (Art.  32(5)). 


In  addition  to  salaries,  a  pension  plan  has  been  developed  for  the 
Judges.29  As  aids  to  judicial  independence,  adequate  pensions  would 
seem  at  least  as  important  as  salaries.  If,  after  five  years  of  service, 
a  Judge  resigns  for  ill  health,  or  is  not  re-elected,  then  he  is  entitled  to 
receive,  when  he  reaches  the  age  of  60,  his  average  annual  salary 
times  his  months  of  service  divided  by  360  (not  in  any  event  to  exceed 
one-third  of  the  Judge’s  average  annual  salary).  Thus  a  Judge 
who  served  nine  years  (one  full  term)  at  $20,000  annually  would 
receive  a  pension  of  $6,000  per  year — slightly  less  than  one-third  of 
his  salary.  A  pension  of  not  over  one-half  of  the  pension  the  Judge 
would  have  received  is  granted  to  his  widow. 


The  total  I.  C.  J.  budget  in  1958  was  $650,000.  The  following 
chart  summarizes  key  I.  C.  J.  expenses : 


Year 


Total  Budget 
(including 
rent,  adminis¬ 
trative  help, 

Judges' 

Travel 

etc.) 

Salaries 

Pensions 

Allowance 

1958 .  $650,000  $307,800 

1956 .  620,000  307,800 

1954 .  621,980  307,800 

1952 .  639,860  307,800 


$29,560  $21,200 

26,200  21,200 

13,850  21,250 

1,750  18,250 


28  [1957-1958]  I.  C.  J.  Y.  B.  17-22.  The  cases  involved  were:  The  Corfu 
Channel,  Asylum,  Haya  de  la  Torre,  Anglo-Iranian  Oil,  Ambatielos,  Monetary 
Gold,  Nottebohm,  Indian  Passage,  Guardianship,  Interhandel  and  Aerial  Incident 
of  July  27, 1955  (Israel  v.  Bulgaria). 

24  [1951]  I.  C.  J.  Rep.  71. 

28  General  Assembly  Resolution  474/V,  Dec.  15,  1950,  [1950-1951]  I.  C.  J. 
Y.  B.  127-128. 

28  [1946-1947]  I.  C.  J.  Y.  B.  130. 
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Total  Budget 
(including 
rent,  adminis¬ 


trative  help, 


Year  etc.) 


1950 .  $592,115 

1948 .  690,784 

1946 .  477,724 


Judges’  Travel 

Salaries  Pensions  Allowance 


$315,550  $100  $13,000 

315,095  377  37,358 

283,097  33,000 


In  addition  to  the  above  budget,  the  United  Nations  in  1957  author¬ 
ized  the  Secretary  General  to  spend  up  to  $24,000  for  ad  hoc  judges, 
$25,000  for  expert  witnesses,  $75,000  for  maintaining  sessions  away 
from  The  Hague,  $40,000  for  maintaining  offices  for  judges  not 
re-elected  and  $31,000  for  pensions  and  removal  expenses  of  non- 
re-elected  judges.27  Except  for  the  last  two  items,  which  are  recurrent 
in  general  election  years,  these  figures  are  typical  and  voted  annually. 


J.  Composition 

The  14  Judges  who  currently  constitute  the  Court28  are  Mr.  Helge 
Klaestad,  President  (Norway) ;  Sir  Muhammad  Zafrulla  Khan, 
Vice  President  (Pakistan);  and  J.  Basdevant  (France),  G.  H. 
Hackworth  (United  States  of  America),  B.  Winiarski  (Poland), 
A.  H.  Badawi  (United  Arab  Republic),  E.  C.  Armand-Ugon 
(Uruguay),  F.‘  I.  Kojevnikov  (U.  S.  S.  R.),  Sir  Hersch  Lauter- 
pacht  (United  Kingdom),  L.  M.  Moreno  Quintana  (Argentina), 
R.  Cordova  (Mexico),  V.  K.  Wellington  Koo  (China),  J.  Spiropou- 
los  (Greece)  and  Sir  Percy  Spender  (Australia). 

The  Court,  as  originally  composed,  consisted  of  Judges  Badawi 
(Egypt),  Hsu  Mo  (China),  Read  (Canada),  Winiarski  (Poland), 
and  Zoricic  (Yugoslavia)  (for  three-year  terms) ;  De  Visscher 
(Belgium),  Fabela  (Mexico),  Hackworth  (United  States),  Klaestad 
(Norway)  and  Krylov  (U.  S.  S.  R.)  (for  six  years) ;  and  Alvarez 
(Chile),  Azevedo  (Brazil),  Basdevant  (France),  Guerrero  (El 
Salvador)  and  McNair  (United  Kingdom)  (for  nine  years).  Each 
Judge  was  elected  on  an  equal  basis;  the  three,  six  and  nine  year 
terms  were  determined  by  drawing  lots.29 


The  Court  elects  two  of  its  members  to  act  as  President  and 
Vice  President.  Each  holds  office  for  a  three-year  term.  The  Presi- 

27  United  Nations  Resolution  1231  (XII)  in  [1957-1958]  I.  C.  J.  Y.  B.  113. 

28  The  vacancy  created  by  the  death  last  year  of  Judge  Guerrero  of  El  Sal¬ 
vador  has  not  yet  been  filled. 

™  information  and  the  ensuing  chronology  are  based  on  [1957-1958] 
I.  C.  J.  Y.  B.  13-15. 
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dent  writes  most  of  the  opinions  (See  Appendix  C).  Judge  Guerrero 
(El  Salvador)  was  the  first  President  and  Judge  Basdevant  (France) 
the  first  Vice  President. 

In  1949,  each  of  the  five  Judges  who  were  in  office  for  three-year 
terms  was  re-elected  for  another  nine-year  term.  Judge  Basdevant 
became  President  and  Judge  Guerrero  became  Vice  President. 

In  1951,  Judge  Azevedo  (Brazil)  died.  He  was  replaced  by 
Judge  Levi  Cameiro  (Brazil). 

In  1952,  the  Judges  who  initially  had  six-year  terms  came  up  for 
re-election.  Judges  Hackworth  and  Klaestad  were  re-elected.  Judges 
Rau  (India),  Armand-Ugon  (Uruguay)  and  Gohmsky  (U.  S.  S.  R.) 
were  elected  to  replace  Judges  Dc  Visseher  (Belgium),  Fabcla 
(Mexico)  and  Krylov  (U.  S.  S.  R.).  Judge  McNair  (United  King¬ 
dom)  and  Judge  Guerrero  were  named  as  President  and  Vice  Presi¬ 
dent  respectively. 

In  1953  Judge  Kojevnikov  (U.  S.  S.  R.)  was  elected  to  replace 
Judge  Gohmsky  (U.  S.  S.  R.),  who  had  been  unable  to  sit  because 
of  illness. 

In  1954,  Judge  Zafrulla  Khan  (Pakistan)  replaced  Judge  Rau 
(India),  who  died. 

In  1955,  the  nine-year  Judges  came  up  for  re-election.  Judges 
Guerrero  and  Basdevant  were  re-elected;  Judges  Quintana  (Argen¬ 
tina),  Cordova  (Mexico)  and  Lauterpacht  (United  Kingdom)  were 
elected  to  replace  Judges  Alvarez  (Chile),  Levi  Cameiro  (Brazil) 
and  Lord  McNair  (United  Kingdom).  Judge  Hackworth  (United 
States)  was  made  President  and  Judge  Badawi  (Egypt)  the  Vice 
President. 

In  1957,  Judge  Wellington  Koo  (China)  was  elected  to  replace 
Judge  Hsu  Mo  (China),  who  died. 

In  1958,  Judges  Badawi,  Wellington  Koo  and  Winiarski  were 
re-elected.  Judges  Spender  (Australia)  and  Spiropoulos  (Greece) 
were  elected  to  replace  Judges  Read  (Canada)  and  Zoricic  (Yugo¬ 
slavia).  Judge  Klaestad  (Norway)  was  named  President  and  Judge 
Zafrulla  Khan  (Pakistan)  the  Vice  President. 

Brief  biographies  of  the  Judges  are  contained  in  Appendix  B. 

It  may  be  noted  that  the  geographic  and  political  complexion  of 
the  Court  has  remained  relatively  constant  over  the  years.  The  bench 
initially  included  one  Judge  each  from  the  United  States,  the 
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U.  S.  .S.  R.,  the  United  Kingdom,  France  and  China,  and  each  mem¬ 
ber  of  this  "Rig  5"  has  always  since  been  represented  on  the  Court. 
In  addition,  there  have  always  been  one  British  Commonwealth  Judge, 
one  Egyptian,  one  Scandinavian  Judge,  two  from  Eastern  Europe, 
and  four  from  Latin  America.  Only  one  major  geographical  change 
has  occurred.  An  Indian  (and  later  a  Pakistani)  Judge  took  the 
seat  initially  held  by  a  Belgian.  Of  course,  the  Latin  American 
nations  with  members  on  the  Court  have  changed. 

K.  The  Judges  and  the  Cases 

A  detailed  breakdown  of  the  Judges'  voting  records  is  attached 
as  a  chart  in  Appendix  C. 

The  Judges  of  the  International  Court  of  Justice,  like  other  judges, 
probably  arc  not  without  certain  predispositions,  for  they  are  human, 
but,  as  a  Court,  they  have  handhd  the  cases  submitted  to  them 
objectively,  and  it  would  certainly  not  appear  correct  to  say  that  there 
has  been  "party-line"  voting.80  For  example,  Judge  Basdevant  of 
France  voted  against  his  own  country  in  the  Minquiers  and  Ecrihos 
and  Monetary  Gold  cases,  though  in  the  Norwegian  Loans  case  he 
concluded  that  Norway  had  never  really  intended  to  urge  an  argu¬ 
ment  against  France  that  it  seemed  clearly  to  have  made.  Judge 
Badawi  has  generally  favored  the  interests  of  under-developed  nations, 
yet  in  the  United  States  Moroccan  Rights  case  he  voted  to  uphold 
broad  United  States  consular  jurisdiction  in  Morocco. 

In  the  Aerial  Incident  of  July  27, 1955  (Israel  v.  Bulgaria)  Judge 
Hackworth  of  the  United  States  voted  with  the  majority  of  the  Court 
to  dismiss  Israel's  claim,  though  that  judgment  would  appear  to 
require  the  dismissal  of  pending  actions  brought,  by  the  United 
States  and  the  United  Kingdom  against  Bulgaria.  Though  Judge 
Kojevnikov  of  Russia  entered  a  sole  and  unexplained  dissent  to  the 
denial  of  interim  relief  against  the  United  States  in  the  Interhandel 
case,  when  the  Court  subsequently  came  to  consider  the  United  States' 
preliminary  objections  to  the  Swiss  claim,  Judge  Kojevnikov  con¬ 
curred  with  the  Court  in  voting  to  uphold  the  United  States  conten¬ 
tion  that  the  Swiss  had  failed  to  exhaust  local  remedies.  Indeed, 
while  the  majority  of  the  Court  held  that  this  failure  affected  only 
the  admissibility  of  the  Swiss  application,  Judge  Kojevnikov  went 
further  and  said  that  it  was  a  bar  to  the  jurisdiction  of  the  Court. 

80  See  Samore,  National  Origins  V.  Impartial  Decisions:  A  Study  of  W orld 
Court  Holdings,  34  Chi.-Kent  L.  Rev.  193  (1956).  This  article  concludes  that 
"the  scales  of  justice  at  the  international  level  have  generally  been  balanced  with 
as  pleasing  a  degree  of  impartiality  as  ever  graced  an  American  courthouse.”  Id. 
at  195.  A  similar  conclusion  was  reached  as  to  the  Permanent  Court  of  Inter¬ 
national  Justice  in  Hudson,  The  Permanent  Court  of  International  Justice, 
1920-1942,  354-60.  Hudson  notes  several  instances  in  which  Judges  voted 
against  their  own  countries. 
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Little  would  be  gained  from  fully  discussing  at  this  point  all  of  the 
cases  decided  by  the  Court.  It  may  be  profitable,  however,  to 
consider  the  views  of  the  Judges  on  (A)  jurisdictional  questions 
generally  and  (B)  the  validity  of  self-judging  domestic  jurisdiction 
reservations. 

1.  The  Court's  Attitude  Towards  its  Jurisdiction. 

The  following  necessarily  brief  summary  of  the  Court’s  attitude 
towards  its  jurisdiction,  and  the  exercise  thereof,  as  indicated  in  its 
opinions,  at  least  shows  that  it  has  not  been  prone  to  expatid  its  powers. 

In  three  of  the  seventeen  contentious  cases  that  have  come  before 
the  Court  jurisdiction  was  not  discussed.  These  were  the  Fisheries 
case,81  the  Asylum  cases89  and  the  Rights  of  United  States  Nationals 
in  Morocco  case.88  Judge  Lauterpacht  later  noted  that  although  both 
parties  to  the  Morocco  case  had  the  equivalent  of  the  self- judging 
domestic  jurisdiction  reservation,  neither  had  raised  it  as  an  objection 
to  jurisdiction.84 

Several  cases  have  been  dismissed  at  the  request  of  the  plaintiff : 
the  French  Nationals  in  Egypt  case;86  the  ElcctricitS  de  Beyrouth 
case;84  and  (in  a  special  context  discussed  infra )  the  Rome  Gold 
case.81 

In  seven  cases  actions  have  been  brought  in  which  the  plaintiff 
noted  that  defendant  had  not  yet  submitted  to  jurisdiction,  but  invited 
it  to  do  so.  In  all  of  these,  the  defendants  have  declined  and  the 
cases  have  been  dismissed  (two  Treatment  in  Hungary  cases;88 
Aerial  Incidents  of  September  4,  1954,  of  March  10,  1953  and  of 
October  7,  1952 ;3 9  and  the  two  Antarctica  cases).40  The  first  five 


81  [1951]  I.  C.  J.  Rep.  116.  The  citation  of  each  case  referred  to  more  than 
once  in  this  part  of  the  report  is  given  only  in  connection  with  the  first 
reference  to  it. 

88  [1950]  I.  C.  J.  Rep.  266  and  395. 

88  [1952]  I.  C.  J.  Rep.  176. 

84  Concurring  opinion  in  the  Case  of  Certain  Norwegian  Loans,  [1957] 
I.  C.  J.  Rep.  9,  59-60. 

88  [1950]  I.  C.  J.  Rep.  59. 

88  [1954]  I.  C.  J.  Rep.  107. 

81  [1954]  I.  C.  J.  Rep.  19. 

88  U.  S.  v.  Hungary,  [1954]  I.  C.  J.  Rep.  99;  U.  S.  v.  U.  S.  S.  R.,  [1954] 
I.  C.  J.  Rep.  103. 

80  [1958]  I.  C.  J.  Rep.  158;  [1956]  I.  C.  J.  Rep.  6;  [1956]  I.  C.  J.  Rep.  9. 

40  U.  K.  v.  Argentina,  [1956]  I.  C.  J.  Rep.  12;  U.  K.  v.  Chile,  [1956]  I.  C.  J. 
Rep.  15. 


INTERNATIONAL  COURT  OF  JUSTICE 


319 


were  brought  by  the  United  States  against  the  U.  S.  S.  R.  and/or 
its  satellites;  the  last  two  were  brought  by  the  United  Kingdom 
against  two  Latin  American  nations. 

Four  cases  have  been  brought  to  the  Court  by  special  ad  hoc  agree¬ 
ments  between  the  parties.  In  the  Corfu  Channel  cases/1  the  United 
Kingdom  brought  the  action  in  1947  pursuant  to  a  special  United 
Nations  invitation  to  bring  the  dispute  before  the  Court.  Albania 
appeared  and  accepted  jurisdiction  of  the  question.  It  stated  that  it 
believed  that  the  United  Kingdom  had  not  followed  proper  procedure 
in  following  the  United  Nations  invitation,  but  it  did  not  object  to 
jurisdiction  at  that  time.  It  did  object  later,  but  the  Court  held  that  its 
appearance  and  initial  acceptance  of  jurisdiction  waived  any  defects  in 
procedure. 

The  Minquiers  and  Ecrehos 42  case  also  was  submitted  by  special 
agreement  as  were  the  Case  Concerning  Sovereignty  Over  Certain 
Frontier  Land 48  and  the  Rome  Gold  case.  The  last  of  these  involved 
an  unusual  situation.  The  United  States,  United  Kingdom  and  France 
advised  Albania  and  Italy  that  they  (the  Allies)  possessed  certain 
gold  taken  from  the  Germans  in  Italy,  to  which  both  Italy  and  Albania 
had  claims.  The  Allies  proposed  to  give  the  gold  to  the  United  King¬ 
dom  in  settlement  of  the  Corfu  Channel  judgment  against  Albania 
unless  Italy  and/or  Albania  brought  the  matter  to  the  Court  for 
decision.  Italy  took  up  the  special  invitation.  Then,  even  though  it 
was  plaintiff,  Italy  argued  that  there  was  no  jurisdiction  because 
Albania,  a  necessary  party  to  the  dispute,  had  not  joined  in  it.  The 
Court  agreed.  It  believed  that  in  this  situation  the  action  of  a  plaintiff 
in  challenging  jurisdiction  was  understandable. 

Three  cases  have  involved  disputes  as  to  jurisdiction  based  on 
treaties.  In  the  Ambatielos  case44  a  declaration  attached  to  a  1926 
treaty  between  Greece  and  the  United  Kingdom  provided  that  the 
treaty  should  not  prejudice  rights  under  a  prior,  1886,  treaty,  which  in 
turn  required  arbitration  of  disputes  arising  thereunder.  The  Court 
held  that  the  declaration  was  part  of  the  1926  treaty.  The  1926  non¬ 
prejudice  clause  therefore  gave  the  Court  jurisdiction  (under  the  1886 
treaty)  to  require  arbitration  of  a  dispute  arising  in  1922,  before  the 
1926  treaty  was  signed.  The  dispute  involved  the  question  whether 
English  courts  had  denied  justice  to  a  Greek  national.  The  Court  held 


Preliminary  Objections,  [1947-1948]  I.  C.  J.  Rep.  15;  Merits,  [1949] 
I.  C.  J.  Rep.  4;  Assessment  of  Compensation,  [1949]  I.  C.  J.  Rep.  244. 

«  [1953]  I.  C.  J.  Rep.  47. 

«  [1959]  I.  C.  J.  Rep.  209. 

« Preliminary  Objection,  [1952]  I.  C.  J.  Rep.  28;  Merits,  [1953]  I.  C.  J. 
Rep.  10. 
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tlmt  this  type  of  dispute  was  covered  by  the  1886  treaty.  The  treaty 
itself  dealt  with  trade  and  commerce,  blit  a  most-favored  nation  clause 
in  it  was  held  to  read  in,  by  reference,  a  provision  in  a  later  Anglo- 
Bolivian  treaty  which  did  cover  access  to  the  courts. 

Jurisdiction  in  the  Anglo-lranian  Oil  case4*  also  turned  on  treaty 
interpretation.  The  Iranian  declaration,  ratified  in  1932,  covered,  as 
to  treaties,  only  treaties  entered  into  by  Iran  thereafter.  The  United 
Kingdom  argued  that  a  most-favored  nations  clause  itt  an  1857  treaty 
between  it  and  Iran  allowed  the  United  Kingdom  access  to  the  Court, 
since  other  Iranian  treaties,  entered  into  after  1932,  granted  such 
access  to  other  nations.  The.  Court  held,  however,  that  the  date  of  the 
1857  treaty  was  controlling,  and  that  since  that  treaty  was  not  entered 
into  after  the  Iranian  declaration,  it  was  not  within  the  scope  of  the 
declaration,  'flic  United  Kingdom  also  argued  that  a  1933  concession 
contract  between  Iran  and  the  Anglo-lrunian  Oil  Company  was  not 
only  a  concession,  but,  in  effect,  a  treaty,  since  it  was  reached  in  settle¬ 
ment  of  an  international  dispute  which  the  United  Kingdom  had  sub- 
”  nutted  to  the  League  of  Nations  on  behalf  of  its  national.  The  Court 

disagreed:  The  contract  was  not  between  nations,  did  not  regulate 
>  matters  directly  concerning  the.  tuitions,  and  therefore  was  not  a  treaty 

notwithstanding  the  United  Kingdom’s  role  as  "architect”  of  the 
.  concession. 

In  the  Swedish  Guardianship  case4*  the  Court  noted  that  both 
parties  bad  submitted  to  its  jurisdiction  under  the  optional  clause. 
The  Court  held  that  the  Hague  Convention  of  1902  on  Guardianship 
of  Infants  was  not  in  conflict  with  a  Swedish  statute  providing  for 
"protective  upbringing"  for  "a  child  under  sixteen  who,  in  the  family 
home,  is  ill-treated  or  exposed  to  serious  neglect  or  any  other  danger 
affecting  its  physical  or  mental  health.”  The  Court  therefore  held 
that  Swedish  action  in  providing  protective  upbringing  for  a  Dutch 
child  who  had  been  living  in  Sweden  did  not  violate  the  treaty,  which 
required  Sweden  to  recognize  a  Dutch  guardianship  which  had  been 
established  for  the  child.  However,  had  not  the  subject  matter  been 
covered  by  a  treaty,  jurisdiction  would  probably  have  been  lacking 
since  guardianship  is  a  domestic  matter.47 

Several  cases  have  dealt  with  other  aspects  of  compulsory  juris¬ 
diction.  In  the  Nottebolun  case,48  Guatemala  argued  that  it  was  not 

45  Preliminary  Objection,  [1952]  I.  C.  J.  Rep.  93. 

« [1958]  I.  C.  J.  Rep.  55. 

47  The  concurring  opinion  of  Judge  Moreno  Quintana  noted  that  as  a  result 
of  the  treaty,  “A  conversion  of  private  international  law,  into  public  international 
law  has  occurred  and  this  enables  the  Court  to  exercise  its  judicial  powers.” 
[1958]  I.  C  J.  Rep.  102,  103. 

48  [1953]  I.  C.  J.  Rep.  111.  See  also  footnote  12,  page  45  infra. 
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subject  to  the  jurisdiction  of  the  Court  in  a  case  in  which  the  plain¬ 
tiff's  application  lmd  been  filed  one  month  before  its  declaration  sub¬ 
mitting  to  compulsory  jurisdiction  had  expired,  because  it  had  not 
tnkou  any  action  in  the  case  before  its  declaration  expired.  The  Court 
preliminarily  held  that  jurisdiction  irrevocably  attached  when  the 
plaintiff’s  claim  was  validly  filed. 

In  the  Indian  Passage  case48  the  Court  held  that  Portugal’s 
declaration  accepting  jurisdiction  was  effective  as  soon  as  filed.  It 
upheld  jurisdiction  over  a  Portuguese  claim  brought  against  India 
(which  also  had  a  valid  declaration  outstanding)  three  days  after  the 
Portuguese  declaration  was  filed,  even  though  India  had  not  yet  been 
advised  thereof  by  the  Secretary-General.  The  Court  also  held  the 
Portuguese  delaration  valid  even  though  it  reserved  to  Portugal  the 
right  to  exclude  any  category  of  disputes  from  jurisdiction  at  any 
time,  simply  by  notifying  the  Secretary  General.  The  Court  stated 
that  this  could  not  be  employed  retroactively. 

Two  cases  have  dealt  with  the  United  States’  self-judging  domes¬ 
tic  jurisdiction  reservation  and  its  equivalent  in  France. 

In  the  Norwegian  Loans  case  it  was  held  that  the  declarations  of 
adherence  of  the  parties  were  conditioned  by  reciprocity,  and  that 
Norway  could  therefore  take  advantage  of  France’s  self-judging 
domestic  jurisdiction  reservation  to  deny  jurisdiction  simply  by  aver¬ 
ring  that  the  dispute  was,  in  Norway’s  opinion,  within  Norway’s 
domestic  jurisdiction.150 

In  the  Interhandel  case,  the  United  States  filed  four  preliminary 
objections  to  the  jurisdiction  of  the  Court,  one  of  which  was  based 
on  an  invocation  of  the  self-judging  domestic  jurisdiction  reservation. 
In  its  opinion  concerning  interim  measures  of  protection51  and  again 
in  its  opinion  concerning  the  preliminary  objections,82  the  majority 
of  the  Court  (having  disposed  of  the  Swiss  requests  on  other  grounds) 
found  it  unnecessary  to  consider  the  assertion  by  the  United  States  of 
a  unilateral  determination  of  domestic  jurisdiction.  But  in  both  cases 
a  shifting  minority  of  five  discussed  the  point  at  length.  (See  pages 
40-42  infra). 

Several  miscellaneous  holdings  regarding  jurisdiction  merit  brief 
attention,  before  turning  to  the  Norwegian  Loans  and  Interhandel 
cases  in  more  detail. 

«  [1957]  I.  C.  J.  Rep.  125. 

80  On  July  10,  1959,  France  withdrew  the  self-judging  domestic  jurisdiction 
reservation  to  her  declaration  of  adherence. 

si  [1957J  I.  C.  J.  Rep.  105. 

8*  [1959]  I.  C.  J.  Rep.  6.  ‘ 

“  '  "■'*  '«*vlN^ 1  f*ruB'Y  ; 
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In  the  Corfu  Channel  case  the  Court  held  that  the  submission  to  its 
jurisdiction  of  the  question  whether  Alhnnia  owed  damages  to  the 
United  Kingdom  necessarily  put  before  the  Court  the  question  of  the 
amount  of  damages  due. 

In  the  Anglo-Iranian  case,  the  Court  granted  wide  preliminary 
relief  to  the  United  Kingdom  pendente  lito.  Iran  failed  to  appear  nt 
the  hearing.  After  hearing  the  British  request,  the  Court  ruled  that 
it  could  not  find  a  priori  that  the  British  claim  did  not  contain  an 
international  question  of  which  the  Court  would  have  jurisdiction  and 
that  this  sufficed  to  empower  it  to  grant  interim  relief.  The  Court 
indicated  that  the  parties  (1)  should  do  nothing  that  would  prejudice 
the  sto/iur  quo  and  (2)  should  establish  a  joint  board  to  supervise 
operation  of  the  oil  fields  until  the  Court  could  reach  a  decision  on  the 
merits.  This  preliminary  relief,  without  a  finding  of  “probable  juris¬ 
diction”,  seems  to  he  the  broadest  relief  yet  ordered  by  the  Court. 

In  the  Asylum  case,  the  Court  refused  to  interpret  its  prior  judg- 
ment  for  the  parties  because  their  request  for  “interpretation”  raised 
questions  that  had  not  been  raised  in  the  initial  action  or  answered  in 
I  the  judgment.  The  Court  did  not  believe  it  had  the  power  to  decide 

them  as  a  matter  of  interpretation. 

>  Permission  to  intervene  was  granted  to  Cuba  in  the  Haya  de  la 

Torre  case,*'*  and  was  also  discussed,  as  previously  mentioned,  in 
the  Koine  Gold  case. 

Iti  the  Indian  Passage  case  the  Court  declined  to  hold  that  exhaus¬ 
tion  of  diplomatic  remedies  was  essential  to  jurisdiction  where  both 
parties  had  submitted  declarations  accepting  compulsory  jurisdiction. 
Rather,  the  Court  only  assumed  arguendo  that  exhaustion  was  neces¬ 
sary,  and  then  found  that  exhaustion  had  occurred. 

2.  The  Court's  Attitude  Towards  Self-Judging  Domestic  Juris¬ 
diction  Reservations. 

As  shown  infra,  at  page  52,  the  Court  may  not  decide  questions 
that  are  within  the  domestic  jurisdiction  of  litigant  states  even  though 
the  parties  to  the  dispute  may  have  submitted  to  the  Court's  com¬ 
pulsory  jurisdiction  under  Article  36.  But  under  Article  36(6), 
the  Court  ordinarily  would  have  jurisdiction  to  decide  whether  it 
has  jurisdiction,  that  is,  whether  the  dispute  is  “really”  a  domestic 
one.  Under  its  self-judging  domestic  jurisdiction  reservation,  the 
United  States  claims  the  exclusive  right  to  make  that  determination. 
The  Court  has  not  yet  decided  whether  such  a  reservation  or  a 
declaration  containing  one  is,  as  a  whole,  void  for  inconsistency  with 
Article  36(6) ;  but  in  the  Norwegian  Loans  and  Interhandel  cases, 
there  was  extensive  discussion  of  the  problem  by  some  of  the  Judges. 


w  [1951]  I.  C.  J.  Rep.  71. 
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Judge  Lnutcrpaclit  of  England,  in  a  diimcnting  opinion  in  the 
Inlcrhandel  case  (preliminary  objections),  in  which  he  reaffirmed 
the  views  he  had  expressed  in  a  separate  opinion  in  the  Norwegian 
Loans  case,  took  the  position  that  the  self- judging  reservation  is 
incompatible  witli  Article  3 6(6)  of  the  Court's  Statute  and  is,  there¬ 
fore,  invalid,  lie  would  hold  not  only  the  reservation,  hut  the 
entire  Declaration  of  Adherence,  invalid  on  the  grounds  that  the 
Court  cannot  undertake  to  sever  the  reservation  from  the  balance 
of  the  Declaration  und  thut  the  reservation  “deprives  the  Declaration 
of  Acceptance  of  the  character  of  a  legal  instrument,  cognizable  before 
a  judicial  tribunal,  expressing  rights  and  obligations.”  His  con¬ 
clusion  was  that  the  United  States,  never  having  effectively  become 
a  party  to  the  system  of  the  Optional  Clause  of  the  Court’s  Statute, 
can  neither  sue  nor  be  sued  before  the  Court  under  Article  36. 


The  same  conclusion  was  reached  by  Judge  Spender  in  his  con¬ 
curring  opinion  in  the  Inlcrhandel  case  (preliminary  objections)/’4 
President  Klaestad  and  Judge  Armand-Ugon80  also  took  the  position 
thut  a  self-judging  reservation  is  invalid  as  contrary  to  Article  36(6). 
They,  however,  concluded  that  while,  in  obedience  to  the  Statute,  the 
Court  could  give  no  effect  to  the  invocation  of  the  reservation,  this 
did  not  entail  the  consequence  that  the  United  States’  Declaration  of 
Adherence  was  void  in  toto /°  Such  a  conclusion,  they  felt,  would 
be  contrary  to  the  clear  intent  of  the  United  States. 

i 

Judges  Hack  worth  and  Wellington  Koo,  on  the  other  hand,  upheld 
the  validity  of  the  self-judging  reservation  in  their  concurrences  in 
the  Interhandel  opinion  on  interim  relief. 

9  ✓ 

Judge  Read,  in  his  Norwegian  Loans  dissent,  interpreted  the  self- 
judging  reservation  to  require  that  the  government  invoking  it  reason¬ 
ably  believe  the  matter  to  be  within  its  domestic  jurisdiction.  Hence, 
he  would  not  uphold  the  claim  of  immunity  from  jurisdiction  when 
he  considered  the  matter  clearly  one  not  essentially  within  the  domestic 
jurisdiction. 


54  The  position  taken  by  Judges  Lauterpacht  and  Spender  would  appear  to 
find  judicial  support  in  the  advisory  opinion  of  the  Court  in  Reservations  to  the 
Genocide  Convention,  [1951]  I.  C.  J.  Rep.  15.  The  Court  there  said  that  “it  is 
the  compatibility  of  a  reservation  with  the  object  and  purpose  of  the  Convention 
that  must  furnish  the  criterion”  of  admissibility.  A  state  making  and  maintain¬ 
ing  a  reservation  incompatible  with  the  object  and  purpose  of  a  multilateral 
agreement  “cannot  be  regarded  as  being  a  party  to  the  Convention.”  See  Hud¬ 
son,  The  Thirtieth  Year  of  The  World  Court ,  46  Am.  J.  Int’l  L.  1  (1952). 

55  Along  with  ad  hoc  Judge  Carry. 

The  late  Judge  Guerrero  took  a  similar  position  in  his  dissenting  opinion 
in  the  Norwegian  Loans  case. 
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3.  Appraisal 

The  decisions  of  the  Court  lead  us  to  the  conclusion  that  it  has 
acted  with  conservatism,  and  has  given  reason  for  more  confidence 
in  its  judicial  standing,  scholarship  and  impartiality  than  has  in  fact 
been  generally  accorded  it  by  the  various  nations. 


V, 

What  Disputes  Are  ‘‘Within  the  Domestic  Jurisdiction”? 

A.  The  Meaning  of  “Domestic  Jurisdiction” 

The  phrase  “within  the  domestic  jurisdiction”  had  often  been  used 
before  1945  in  arbitration  treaties  and  in  the  Covenant  of  the  League 
of  Nations  as  a  jurisdictional  restriction.  Thus  Article  15(8)  of 
the  Covenant  provided,  as  a  limitation  upon  the  jurisdiction  of  the 
Council  of  the  League: 

“If  the  dispute  between  the  parties  is  claimed  by  one  of  them  and  is  found 
by  the  Council  to  arise  out  of  a  matter  which  by  international  law  is  solely 
within  the  domestic  jurisdiction  of  that  party,  the  Council  shall  so  report  and 
shall  make  no  recommendation  as  to  its  settlement.”1 

The  Permanent  Court  of  International  Justice  considered  the 
meaning  of  the  phrase  “within  the  domestic  jurisdiction”  in  its  advis¬ 
ory  opinion  in  the  Tunis  and  Morocco  Nationality  Decrees  case,  which 
contains  the  classical  exposition  on  the  topic.  The  court  there  stated : 

“The  words  ‘solely  within  the  domestic  jurisdiction'  seem  rather  to  con¬ 
template  certain  matters,  which  though  they  may  very  closely  concern  the 
interests  of  more  than  one  State,  are  not,  in  principle,  regulated  by  inter¬ 
national  law.  As  regards  such  matters,  each  State  is  sole  fudge. 

“The  question  whether  a  certain  matter  is  or  is  not  solely  within  the 
jurisdiction  of  a  State  is  an  essentially  relative  question;  it  depends  upon 
the  development  of  international  relations  .  .  ”2 

The  Institute  of  International  Law  adopted  in  1954  the  following 
provision,  based  on  this  advisory  opinion,  as  a  definition  of  the 
domain  reserved  to  domestic  jurisdiction: 

“The  ‘reserved  domain'  is  the  domain  of  State  activities  where  the  juris¬ 
diction  of  the  State  is  not  bound  by  International  Law. 

“The  extent  of  this  domain  depends  on  International  Law  and  varies 
according  to  its  development” 

Thus,  as  the  rules  of  international  law  change,  so  does  the  extent 
of  matters  “within  the  domestic  jurisdiction”.8 

1  Cf.  U.  N.  Charter  art.  2,  para.  7. 

*  P.  C.  I.  J.  ser.  B,  No.  4  (1923). 

8  It  should  be  noted,  however,  that  there  are  stringent  limitations  upon  the 
growth  of  international  law  and  upon  any  modification  of  a  state’s  international 
obligations.  See  Section  C,  pages  45-51  infra. 
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B.  Are  Disputes  as  to  Immigration,  Tariffs  and  Panama 

Canal  Matters  “Within  the  Domestic  Jurisdiction”? 

Special  concern  has  frequently  been  expressed,  at  the  time  the  self- 
judging  domestic  jurisdiction  reservation  was  adopted  by  the  Senate 
as  well  as  since,  as  to  whether  disputes  relating  to  immigration,  tariff, 
and  Panama  Canal  problems  would  be  held  to  be  "within  the  domestic 
jurisdiction”.  Let  us  consider  these  separately. 

1.  Immigration 

The  immigration  laws  of  the  United  States  have  varying  effect 
on  nationals  of  different  foreign  states,  through  the  imposition  of 
quotas  and  similar  national,  racial  and  political  restrictions.  Of 
course  these  states  have  an  interest  in  the  treatment  accorded  their 
nationals,  and  from  this  standpoint  the  matter  is  not  one  of  solely 
domestic  concern.  Nevertheless,  international  law  contains  no  rules 
for  the  regulation  of  a  state’s  immigration  policy.  The  imposition  of 
restrictions  on  immigration  is  an  ancient  practice  of  states.  The 
United  States  has  by  no  means  been,  and  is  not,  alone  in  applying 
nationality  quotas  as  well  as  other  forms  of  restriction.  States  have 
not  protested  against  these  practices  on  the  grounds  of  any  inter¬ 
national  legal  obligation,  and  there  is  no  ground  in  state  practice  for 
the  assertion  of  a  rule  forbidding  such  quotas  or  other  restrictions. 
The  authors  of  leading  textbooks  and  other  international  jurists  are 
uniform  in  supporting  this  conclusion.4 

In  the  present  state  of  international  law,  and  apart  from  any 
restriction  which  might  be  self-imposed  by  treaty,  matters  of  immi¬ 
gration  are  thus  quite  clearly  within  the  domestic  jurisdiction  of  the 
host  state,  and  we  know  of  no  responsible  authority  on  which  the 
Court  could  base  a  holding  to  the  contrary. 

2.  Tariffs 

So  far  as  we  are  advised  no  state  has  claimed  that  customary  inter¬ 
national  law  restricts  the  imposition  by  any  state  of  tariffs  or  other 
trade  barriers,  nor  has  any  international  tribunal  suggested  the  exist¬ 
ence  of  such  legal  restrictions.6  American  tariffs  should  therefore  be 
regarded  by  the  Court  as  within  the  domestic  jurisdiction  of  the 
United  States.  Even  if  the  United  States  signed  trade  or  tariff 
agreements  with  one  or  more  other  nations,  no  state  not  a  party 

*E.g.,\  Oppenheim,  International  Law  288-92  (7th  ed.  Lauterpacht  1948). 
While  believing  that,  in  some  degree,  the  regulation  of  immigration  and  tariffs 
by  international  agreement  may  be  both  desirable  and  feasible,  the  author  con¬ 
cludes  that  in  "interfering  with  the  free  flow  of  goods  and  persons  States  do  not 
act  in  contravention  of  International  Law.”  Id.  at  291. 

6  Ibid. 
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thereto®  could  justifiably  claim  that  United  States  trade  and  tariff 
policies  had  ceased  to  be  within  its  domestic  jurisdiction,  and  the 
parties  to  such  agreements  should  be  allowed  to  invoke  such  agree¬ 
ments  only  to  the  extent  expressly  specified  therein. 

3.  Panatna  Canal 

The  Permanent  Court  of  International  Justice  stated,  in  the  famous 
Wimbledon  case,7  that  an  artificial  waterway  connecting  two  open 
seas  is  not  to  be  deemed  subject  to  an  international  regime  in  deroga¬ 
tion  of  the  control  of  the  state  that  built  and  operates  that  waterway 
unless  and  to  the  extent  that  the  canal  is  “permanently  dedicated  to 
the  use  of  the  whole  world”.  Such  dedication  is  not  to  be  assumed 
from  the  construction  of  the  canal  alone,  but  must  be  accomplished 
by  some  positive  act  of  the  controlling  state,  such  as  the  execution  of 
a  treaty. 

The  United  States  has  entered  into  a  treaty  with  Great  Britain — 
the  Hay-Pauncefort  Treaty8 * — under  the  terms  of  which  the  United 
States  promises  that  the  Panama  Canal  is  to  be  “free  and  open  to  the 
vessels  of  commerce  and  of  war  of  all  nations  observing  these  rules". 
While  it  may  be  argued  that  the  Hay-Pauncefort  Treaty  grants  rights 
to  the  nations  of  the  world  generally  and  not  merely  to  Great  Britain, 
the  rights  so  granted  are  limited  to  those  stated  in  the  Treaty.  In  this 
regard,  it  is  important  to  note  that  the  Hay-Pauncefort  Treaty,  unlike 
the  Convention  of  Constantinople  concerning  the  Suez  Canal,  does  not 
provide  that  its  provisions  shall  operate  “in  time  of  war  as  in  time  of 
peace”,  and  that  the  Hay-Pauncefort  Treaty  contains  no  restrictions 
as  to  the  protective  measures  which  the  United  States  may  take  in 
time  of  hostility.  The  practice  of  the  United  States,  together  with  the 
absence  of  protests  of  other  maritime  nations,  would  appear  to  have 
established  its  rights  to  take  such  measures  of  restriction  of  the  use 
of  the  Canal  as  are  necessary  to  protect  itself  as  well  as  the  Canal 
from  the  acts  of  hostile  nations.® 

One  writer  has  concluded:  “The  provisions  of  the  Treaty  which 
might  extend  a  right  of  free  passage  to  enemy  ships  and  which  give 
the  Canal  a  neutralized  status  must  accordingly  be  considered,  in 
legal  as  well  as  in  practical  effect,  to  have  yielded  to  the  realities  of 
the  strategic  importance  of  interoceanic  canals  and  of  the  manner  in 
which  modern  wars  are  fought.”10  (Emphasis  added). 

8  Other  than  under  a  most-favored  nation  clause.  Cf.  The  Ambatielos  Case 
(Greece  v.  United  Kingdom),  [19S2]  I.  C.  J.  Rep.  28. 

7  P.  C.  I.  J.,  ser.  A,  No.  1,  at  28  [1923]. 

8  32  Stat.  1903,  1  Malloy,  Treaties'  782. 

•  See  Proclamation  of  23  May  1917,  40  Stat.  1667. 

10  Baxter,  Passage  of  Ships  Through  International  Waterways  in  Time  of 
War,  31  Brit.  Yb.  Int’l  L.  187,  205  (1954). 
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C.  The  Changing  Meaning  of  “Within  the  Domestic 
Jurisdiction” 

From  what  has  been  said  above  (page  42)  it  is  apparent  that 
international  law  and  the  areas  “within  the  domestic  jurisdiction”, 
may  change. 

Any  state  may,  of  course,  incur  obligations  to  other  states  by 
treaties,  and  thus  cut  down  the  range  of  matters  within  its  domestic 
jurisdiction.  The  leading  case  is  Tunis  and  Morocco  Nationality 
Decrees ,u  There  Great  Britain  objected  to  French  nationality 
decrees  which  purported  to  make  British  citizens,  resident  in  Tunis 
and  Morocco,  French  subjects.  The  parties  had  agreed  that  if  the 
Permanent  Court  held,  in  an  advisory  opinion,  that  the  matter  was 
not  one  of  domestic  jurisdiction,  the  dispute  would  be  submitted  to 
arbitral  settlement. 

The  Court  first  concluded  as  follows : 

“Thus  in  the  present  state  of  international  law,  questions  of  nationality 
are,  in  the  opinion  of  the  Court,  in  principle  within  this  reserved  domain 
[i.e.,  within  domestic  jurisdiction]/'12 

But  this  did  not  conclude  the  question,  for  Britain  alleged  that  treaties 
between  Britain  and  France  restricted  the  right  of  France  to  deter¬ 
mine  nationality  of  residents  in  French  territory.  The  Court  recog¬ 
nized  that  matters  which  are,  in  principle,  within  domestic  jurisdiction 
may  become  matters  of  international  legal  concern  as  to  states  which 
have  undertaken  treaty  obligations  as  to  these  questions: 

“For  the  purpose  of  the  present  opinion,  it  is  enough  to  observe  that  it 
may  well  happen  that  in  a  matter  which,  like  that  of  nationality,  is  not,  in 
principle,  regulated  by  international  law,  the  right  oLa  State  to  use  its 
discretion  is  nevertheless  restricted  by  obligations  which  it  may  have  under¬ 
taken  towards  other  States.” 

Article  38  of  the  Statute  of  the  Court  provides  for  the  application 
by  the  Court,  in  addition  to  treaties  and  conventions,  of  “international 
custom,  as  evidence  of  a  general  practice  accepted  as  law.”  Thus,  an 

11  P.  C.  I.  J.  ser.  B,  No.  4  (1923). 

12  The  Nottebohm  Case  (Liechtenstein  v.  Guatamala),  [1955]  I.  C.  J. 
Rep.  4,  is  not  to  the  contrary.  In  that  case  a  German  national  resident  in 
Guatemala  went  to  Liechtenstein  at  the  outbreak  of  World  War  II  and,  by 
obtaining  waivers  of  many  legal  requirements,  including  a  three  year  residence 
requirement,  was  made  a  citizen  of  Liechtenstein  in  eleven  days.  Nonetheless 
Guatemala,  to  which  he  returned,  subsequently  treated  him  as  an  enemy  alien 
and  seized  his  property.  Liechtenstein  brought  an  action  against  Guatemala 
on  his  behalf.  The  Court  held  that  whether  Nottebohm  was  a  national  of 
Liechtenstein  for  its  municipal  purposes  was  entirely  up  to  Liechtenstein.  But 
the  Court  felt  that  whether  Nottebohm's  ties  with  Liechtenstein  were  sufficient 
to  confer  on  Liechtenstein  standing  to  invoke  the  Court’s  jurisdiction  on  his 
behalf  was  a  matter  the  Court  could  decide,  and,  after  reviewing  the  facts,  it 
decided  against  Liechtenstein. 


rnpy 


328 


INTERNATIONAL  COURT  OF  JUSTICE 


area  in  which  each  state  had  been  free  to  exercise  its  discretion  may 
become  an  area  regulated  by  international  law  if  states  adopt  a  general 
practice  which  they  come  to  regard  as  not  merely  a  matter  of  comity 
or  courtesy  but  of  international  obligation.  But  it  is  not  likely  that 
the  growth  of  customary  international  law  will  operate  to  effect  any 
rapid  change  in  the, body  of  international  law  as  we  now  know  it. 
The  requirements  for  the  creation  of  new  rules  of  customary  inter¬ 
national  law  are  strict  and,  while,  just  as  in  the  common  law,  it  is 
not  necessary  to  show  that  every  member  of  the  community  (i.e.  every 
state)  has  recognized  a  particular  practice,  significant  disparity  in 
practice  and  express  rejection  of  a  particular  practice  or  the  legal 
obligation  to  follow  it,  may  be  sufficient  to  bar  the  establishment  of  a 
new  principle.18 

It  is  not  likely,  especially  in  view  of  the  reference  in  the  Court’s 
Statute  to  “general”  practice,  that  the  Court  will  be  as  strict  as  was 
Chief  Justice  Taft  (serving  as  sole  arbitrator  of  a  dispute  between 
Great  Britain  and  Costa  Rica)  in  rejecting  an  asserted  principle  of 
international  law  on  the  ground  that  “it  certainly  has  not  been  acqui¬ 
esced  in  by  all  the  nations  of  the  world  which  is  a  condition  precedent 
to  considering  it  a  principle  of  international  law.”14  However,  a 
recent  authoritative  indication  of  how  variations  in  international  prac¬ 
tice  and  a  state’s  timely  and  explicit  indication  of  its  own  position  may 
prevent  the  establishment  of  a  new  rule  of  customary  international 
law  is  contained  in  the  judgment  of  the  International  Court  of  Justice 
in  the  Asylum  case.16 

Colombia  had  granted  asylum  in  its  embassy  in  Lima  to  one  who 
was  accused  by  the  Government  of  Peru  of  having  instigated  an 
abortive  revolution.  On  one  view  of  the  case,  Colombia’s  right  to 
grant  asylum  depended  upon  whether  the  alleged  crime  was  a  political 
crime  or  a  “common”  crime.  Colombia  argued  that  the  common  prac¬ 
tice  of  states  had  established  a  rule  of  customary  international  law  to 
the  effect  that  the  state  granting  asylum  had  the  right  itself  to  char¬ 
acterize  the  nature  of  the  offense. 

The  Court  first  examined  that  practice  and  concluded  that  it  was 
too  vague  to  support  such  an  assumption: 

"Finally,  the  Colombian  Government  has  referred  to  a  large  number  of 
particular  cases  in  which  diplomatic  asylum  was  in  fact  granted  and 
respected.  But  it  has  not  shown  that  the  alleged  rule  of  unilateral  and  defini¬ 
tive  qualification  was  invoked  or — if  in  some  cases  it  was  in  fact  invoked — 


18  This  is  not  to  say,  of  course,  that  states  may  throw  off  their  legal  obliga¬ 
tion  to  respect  established  principles  of  international  law,  by  announcing  that 
they  no  longer  recognize  them. 

14  Tinoco  Arbitration,  18  Am.  J.  Int’l  L.  147  (1924). 
is  [1950]  I.  C.  J.  Rep.  266. 
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that  it  was,  apart  from  conventional  stipulations,  exercised  by  the  States 
granting  asylum  as  a  right  appertaining  to  them  and  respected  by  the  terri¬ 
torial  States  as  a  duty  incumbent  on  them  and  not  merely  for  reasons  of 
political  expediency.  The  facts  brought  to  the  knowledge  of  the  Court 
disclose  so  much  uncertainty  and  contradiction,  so  much  fluctuation  and 
discrepancy  in  the  exercise  of  diplomatic  asylum  and  in  the  official  views 
expressed  on  various  occasions,  there  has  been  so  much  inconsistency  in  the 
rapid  succession  of  conventions  on  asylum,  ratified  by  some  States  and 
rejected  by  others,  and  the  practice  has  been  so  much  influenced  by  con¬ 
siderations  of  political  expediency  in  the  various  cases,  that  it  is  not  possible 
to  discern  in  all  this  any  constant  and  uniform  usage,  accepted  as  law,  with 
regard  to  the  alleged  rule  of  unilateral  and  definitive  qualification  of  the 
offence.”16 

But  the  Court  continued  that  even  if  such  a  practice  had  been  clear 
and  uniform  as  to  certain  other  states,  it  could  not  be  imposed  against 
Peru  because  Peru  had  made  clear  its  rejection  of  that  rule: 

“The  Court  cannot  therefore  find  that  the  Colombian  Government  has 
proved  the  existence  of  such  a  custom.  But  even  if  it  could  be  supposed 
that  such  a  custom  existed  between  certain  Latin-American  States  only,  it 
could  not  be  invoked  against  Peru  which,  far  from  having  by  its  attitude 
adhered  to  it,  has,  on  the  contrary,  repudiated  it  by  refraining  from  ratifying 
the  Montevideo  Conventions  of  1933  and  1939,  which  were  the  first  to 
include  a  rule  concerning  the  qualification  of  the  offense  in  matters  of  diplo¬ 
matic  asylum.”17 

It  must  be  emphasized,  however,  that  a  state  may  consent  to  the 
creation  of  a  new  rule  of  customary  international  law,  and  thus 
assume  additional  obligation  under  international  law,  by  acquiescence 
—that  is,  by  failing  to  protest  against  the  assertion  by  other  states 
that  that  rule  exists.  A  recent  example  of  this  arose  in  the  Fisheries 
case,18  in  which  the  Court  upheld,  against  the  objection  of  Great 
Britain,  the  practice  of  Norway  of  claiming  the  right  to  extend  its 
territorial  sea  from  straight  base  lines  connecting  points  on  the  coast 
rather  than  from  the  curved  and  twisting  coastline  itself.  Norway 
argued  that  its  system  of  extending  its  territorial  sea  from  straight 
base  lines  had  been  consistently  applied  by  it,  at  least  from  1869 
onwards,  and  that  no  other  state  had  opposed  that  system.  Great 
Britain  argued  that  it  had  not  known  of  the  Norwegian  practice  and 
that  it  had  not  consented  to  the  Norwegian  practice.  The  Court 
replied : 

“For  a  period  of  more  than  sixty  years  the  United  Kingdom  Government 
itself  in  no  way  contested  [the  Norwegian  practice]  ... 

“As  a  coastal  state  on  the  North  Sea,  greatly  interested  in  the  fisheries 
in  this  area,  as  a  maritime  power  traditionally  concerned  with  the  law  of 
the  sea  and  concerned  particularly  to  defend  the  freedom  of  the  seas,  the 
United  Kingdom  could  not  have  been  ignorant  of  the  decree  of  1869  which 
had  at  length  provoked  the  request  for  explanations  by  the  French  Govern- 

16  Id.  at  277. 

17  Jd.  at  257-78. 

16  [1951]  I.  C.  J.  Rep.  116. 
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ment.  Nor,  knowing  of  it  could  it  have  been  under  any  misapprehension 
as  to  the  significance  of  its  terms  which  clearly  described  it  as  constituting 
the  application  of  a  system  .  .  . 

‘‘The  notoriety  of  the  facts,  the  general  toleration  of  the  international 
community,  Great  Britain's  position  in  the  North  Sea,  her  own  interest  in 
the  question,  and  her  prolonged  abstention  would  in  any  case  warrant 
Norway's  enforcement  of  her  system  against  the  United  Kingdom.*’19 

But  the  Court  clearly  noted  that  active  and  timely  protests  by  a 
state  may  prevent  it  from  being  bound  despite  a  widespread  practice 
by  other  states.  The  United  Kingdom  had  argued  that,  except  in  the 
case  of  bays  where  justified  on  historic  grounds,  straight  base  lines 
should  not  be  permitted  across  bodies  of  water  more  than  ten  miles 
long.  The  Court  recognized  that  this  ten-mile  rule  had  often  been 
used  in  national  laws,  treaties  and  arbitrations  in  order  to  tell  an  inland 
bay  from  an  open  sea.  But  the  Court  held  that  this  practice,  though 
widespread,  was  not  a  rule  of  international  law  and  in  any  event  could 
not  bind  Norway,  which  had  always  opposed  any  attempt  to  apply  the 
ten-mile  rule  to  the  Norwegian  coast. 

The  acquiescence  of  a  state  to  a  particular  practice  may  not  be 
deemed  to  be  an  acceptance  of  that  practice  as  a  rule  of  customary 
international  law  unless  the  usage  of  states  is  accompanied  by  the 
development  of  a  conviction  that  a  particular  practice  is  obligatory  or 
right.  In  the  Lotus  case,20  Turkey  had  arrested  and  convicted  the 
French  captain  of  a  French  steamer  for  mismanagement  of  his  ship  on 
the  high  seas  resulting  in  a  crash  with  a  Turkish  steamer.  France 
claimed  that  the  practice  of  nations  in  abstaining  from  exercising  juris¬ 
diction  over  foreigners  in  respect  to  incidents  on  the  high  seas  showed 
a  general  rule  of  international  law  which  Turkey  had  violated.  The 
Permanent  Court  dismissed  the  argument  with  this  language : 

“Even  if  the  rarity  of  the  judicial  decisions  to  be  found  among  the  reported 
cases  were  sufficient  to  prove  in  point  of  fact  the  circumstance  alleged  by 
the  Agent  for  the  French  Government,  it  would  merely  show  that  States 
had  often,  in  practice,  abstained  from  instituting  criminal  proceedings,  and 
not  that  they  recognized  themselves  as  being  obliged  to  do  so;  for  only  if 
such  abstention  were  based  on  their  being  conscious  of  having  a  duty  to 
abstain  would  it  be  possible  to  speak  of  an  international  custom."21 

Thus,  it  seems  that  in  order  to  prove  international  custom  evidenc¬ 
ing  a  general  practice  accepted  as  law,  it  is  necessary  to  show  that  the 
custom  is  generally,  although  not  necessarily  always,  followed ;  that  the 
state  in  question  has  either  consented  to  the  practice,  or  acquiesced  in 
it ;  that  it  is  followed  because  it  is  accepted  as  an  obligation,  and  not 


19  Id.  at  138-39. 

29  P.  C.  I.  J.,  ser.  A,  No.  10  (1927). 
21  Id.  at  28. 
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merely  because  it  is  politically  more  expedient  to  do  so ;  and  that  it  has 
been  followed  for  a  sufficient  length  of  time  with  sufficient  uniformity 
that  it  is  not  unduly  uncertain,  contradictory  or  fluctuating.  This  is 
not,  of  course,  to  deny  that  new  rules  of  customary  international  law 
are  being  established  from  time  to  time,  particularly  in  respect  of  new 
problems  when  the  need  for  governing  legal  principle  is  clear  and 
urgent.  A  recent  example  is  the  rule  that  sovereignty  of  a  nation 
extends  to  the  entire  airspace  above  the  nation.22  However,  as  one  of 
the  leading  international  lawyers  has  observed,  “The  growth  of  a  new 
custom  is  always  a  slow  process,  and  the  character  of  international 
society  makes  it  particularly  slow  in  the  international  sphere.”28 

Another  example  of  customary  law  developing  more  rapidly 
relates  to  the  jurisdiction  of  a  nation  over  the  continental  shelf  appur¬ 
tenant  to  that  nation.  There  was  no  such  jurisdiction  established  in 
international  law  before  the  Truman  proclamation  of  1945  which 
asserted  such  a  right  on  behalf  of  the  United  States.24  The  Truman 
proclamation  claimed  the  continental  shelf  as  a  matter  of  right — no 
state  objected  to  the  assertion,  and,  indeed,  several  other  states  claimed 
similar  rights.  Thus,  after  only  12  years,  there  was  sufficient  agree¬ 
ment  on  this  right  that  the  international  conference  on  the  Law  of 
the  Sea  at  Geneva  in  195826  codified  the  United  States  position  on 
the  ground  that  it  had  since  been  established  in  custom.  On  the  other 
hand,  a  few  nations  had  unilaterally  asserted  rights  to  an  even  more 
extensive  continental  shelf.  These  claims  had  been  objected  to  by 
the  United  States,  among  others,  and  the  international  conference 
rejected  them  on  the  ground  that  they  had  not  been  established  by 
any  international  custom  of  general  acceptance. 

In  addition  to  treaties  and  international  custom,  which  are  the  two 
principal  sources  of  international  law,  the  Statute  of  the  International 
Court  of  Justice26  provides  for  the  application  by  the  Court  of  “general 
principles  of  law  recognized  by  civilized  nations”  and,  “judicial  deci¬ 
sions  and  the  teachings  of  the  most  highly  qualified  publicists  of  the 
various  nations,  as  subsidiary  means  for  the  determination  of  rules 
of  law.” 

However,  the  reference  to  these  sources  should  not  be  a  cause  for 
concern,  since  the  prior  practice  of  international  tribunals  would  indi¬ 
cate  that  they  would  not  be  applied  in  contradiction  to  the  practice 
of  states  but  rather  as  aids  to  working  out  particular  applications  of 


22  See  Bricrly,  The  Law  of  Nations,  63,  171  (4th  ed.  1949) . 

22  Id.  at  62-3. 

2M0  Fed.  Reg.  12303  (1945). 

28  See  Convention  on  the  Continental  Shelf,  U.  N.  Doc.  A/CONF.  13/L. 
55,  52  Am.  J.  Int’l  L.  858  (1958). 
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already  established  principles  and  providing  legal  solutions  in  areas 
where  no  general  practice  of  states  or  treaties  exist  to  guide  the 
Court.27 

The  “general  principles  of  law  recognized  by  civilized  nations” 
have  been  described  as  including,  though  not  limited  to, 

“the  principles  of  private  law  administered  in  national  courts  where  these 
are  applicable  to  international  relations.  Private  law,  being  in  general 
more  developed  than  international  law,  has  always  constituted  a  sort  of 
reserve  store  of  principles  upon  which  the  latter  has  been  in  the  habit  of 
drawing.  Roman  law  .  .  .  was  so  drawn  upon  by  the  early  writers  on 
international  law,  and  the  process  continues,  for  the  good  reason  that  a 
principle  which  is  found  to  be  generally  accepted  by  civilized  legal  systems 
may  fairly  be  assumed  to  be  so  reasonable  as  to  be  necessary  to  the  mainte¬ 
nance  of  justice  under  any  system.  Prescription,  estoppel,  res  jxedicata,  are 
examples  of  such  principles.”28 

Decisions  of  tribunals  are  a  subsidiary  rather  than  a  direct  source 
of  international  law  because  in  international  law  precedents  are  not 
binding  as  such,20  though  as  impartial  and  reasoned  statements  of  the 
legal  principles  applied  in  actual  fact  situations  by  leading  jurists 
they  are  useful  evidence  of  what  the  established  international  law 
principles  are.  The  function  of  the  writings  of  publicists  as  a  subsidiary 
source  of  international  law  has  been  aptly  described  by  Mr.  Justice 
Gray  of  the  United  States  Supreme  Court  in  the  Paquete  Habana, 
when  he  stated,  “Such  works  are  resorted  to  by  judicial  tribunals,  not 
for  the  speculations  of  the  authors  concerning  what  the  law  ought  to 
be,  but  for  trustworthy  evidence  of  what  the  law  really  is.”30 

It  must  be  recognized,  of  course,  that  in  any  given  case,  there 
may  be  room  for  reasonable  disagreement  as  to  whether  a  particu¬ 
lar  practice  of  states  has  obtained  sufficient  currency  and  acceptance 
to  become  a  binding  international  obligation  as  customary  law,  as  to 
what  are  “general  principles  of  law,  recognized  by  civilized  nations,” 
and  as  to  other  questions  involved  in  determining  the  applicable  legal 
principles.  However,  in  matters  where  the  United  States  has  been 
sufficiently  concerned  to  make  its  views  known,  and  has  clearly  and 
unambiguously  opposed  the  assertion  of  new  principles  of  interna- 

27  See  Oppenheim,  International  Law  28  (7th  ed.  Lauterpacht  1948) :  “The 
Court  has  seldom  found  occasion  to  apply  ‘general  principles  of  law.*  This  is 
for  the  reason  that  as  a  rule  conventional  and  customary  International  Law  have 
been  deemed  sufficient  to  supply  the  necessary  basis  of  decision.”  Lauterpacht 
further  indicates  that  the  incorporation  of  “general  principles  of  law”  in  the 
Court's  Statute  “amounts  to  an  acceptance  of  what  has  been  called  the  Grotian 
view  which,  while  giving  due— and,  on  the  whole,  decisive— weight  to  the  will 
of  States  as  the  authors  of  International  Law,  does  not  divorce  it  from  legal 
experience  and  practice  of  mankind  generally .”  Id.  at  29. 

28Brierly,  The  Law  of  Nations  63-64  (4th  ed.  1949). 

28  Stat.  IntT  Ct.  Just.  Art.  59. 

bo  175  U.  S.  677,  700  (1899). 
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tional  law  applicable  to  matters  hitherto  within  states’  domestic  juris¬ 
diction,  the  risk  of  a  finding  by  the  International  Court  that  this 
country  is  subject  to  such  new  principles  of  international  law  in 
derogation  of  its  presently  established  “domestic  jurisdiction”  is  small 
indeed. 

The  most  enduring  protection  against  the  growth  and  establish¬ 
ment  of  principles  of  international  law  contrary  to  this  country’s  best 
interests  does  not  lie  in  the  procedural  protection  of  a  self- judging 
reservation  which  permits  the  United  States  to  withdraw  from  the 
jurisdiction  of  the  Court  disputes  that  it  regards  as  not  regulated  by 
international  law.  Such  protection  lies  rather  in  vigilance  in  review¬ 
ing  the  implications  for  the  United  States  of  new  principles  asserted 
by  others,  and  vigor  in  opposing  those  new  principles  which  are  inimi¬ 
cal  to  our  interests.  Moreover,  it  is  important  to  the  United  States 
to  have  a  means  of  defending  established  principles  of  international 
law  against  encroachment  and  debilitation  to  its  disadvantage.81  Any 
residual  risk  of  the  Court  intruding  on  our  domestic  jurisdiction  by  the 
application  of  new  principles  of  international  law  must  be  weighed 
against  the  far  greater  risk  that  the  weakening  of  the  Court’s  effective¬ 
ness  through  self- judging  reservations  will  play  into  the  hands  of  those 
who  seek  to  undermine  the  authority  of  established  principles  of  inter¬ 
national  law  which  are  of  vital  importance  to  this  country. 


VI. 

The  Reasons  for  and  Against  Withdrawing  or  Modifying  the 
Self-Judging  Aspect  of  the  Domestic  Jurisdiction 
Reservation 

A.  A  Reminder  as  to  the  Limited  Nature  of  the  Problem 

The  “optional  clause”  (Article  36(2))  of  the  Statute  of  the  Court 
gives  each  state  that  is  a  party  to  the  Statute  the  option  to  accept  the 
compulsory  jurisdiction  of  the  Court  to  the  extent  prescribed  by  Article 
36(2),  or  not,  as  it  sees  fit.  Even  if  accepted  in  its  entirety,  such 
“compulsory”  jurisdiction  is,  however,  carefully  limited. 

The  first  limitation  is  that  the  compulsory  jurisdiction  of  the  Court 
under  Article  36,  if  accepted,  is  limited  to  legal  disputes,  concerning 
only : 

"(a)  the  interpretation  of  a  treaty; 

81  See  address  of  Loftus  Becker,  Legal  Adviser  of  Department  of  State  on 
Just  Compensation  in  Expropriation  Cases:  Decline  and  Partial  Recovery,  15 
Dept,  of  State  Bull.  784  (1959). 
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“(b)  any  question  of  international  law; 

“(c)  the  existence  of  any  fact  which,  if  established,  would  constitute  a 
breach  of  an  international  obligation; 

“(d)  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of 
an  international  obligation/'1 

Thus,  since  the  Court's  “compulsory"  jurisdiction  is  limited  to 
international  “legal"  disputes,  no  reservation  is  necessary  to  avoid 
consideration  by  the  Court  of  political  or  sociological  disputes.  The 
Declaration  of  Human  Rights,  for  example,  is  only  a  “declaration"  of 
aspirations,  not  a  treaty.  Since  it  created  no  obligations,  and  made  no 
law,  it  could  not  be  a  proper  basis  for  a  claim  before  the  Court. 

Nor  could  the  United  States  Constitution  or  its  laws  be  the  basis 
for  such  a  claim  because  they  create  no  international  law  or 
obligations.2 * 

The  second  limitation  specified  by  Article  36  is  that  such  jurisdic¬ 
tion  exists  only  “in  relation  to  any  other  State  accepting  the  same 
obligation."  No  Iron  Curtain  country  currently  accepts  the  com¬ 
pulsory  jurisdiction  of  the  Court  under  Article  36(2).  Thus,  at 
present,  the  Court  has  no  compulsory  jurisdiction  under  Article  36 
over  any  defendant  in  a  suit  brought  by  any  Iron  Curtain  country, 

The  third  limitation  is  that  the  Statute  itself  excludes  domestic 
disputes.  In  addition  to  the  language  quoted  above  in  connection 
with  the  first  limitation,  which  excludes  disputes  concerning  domestic 
matters  by  clear  implication,8  Article  2  of  the  United  Nations  Charter, 
of  which  the  Statute  of  the  Court  is  an  integral  part,  expressly 
provides ; 

“7.  Nothing  contained  in  the  present  Charter  shall  Authorize  the  United 
Nations  to  intervene  in  matters  which  are  essentially  within  the  domestic 
jurisdiction  of  any  state  or  shall  require  the  Members  to  submit  such  matters 
to  settlement  under  the  present  Charter.”4 * * * 


1  Stat.  IntT  Ct.  Just.  art.  36,  para.  2. 

8  See  Treatment  of  Polish  Nationals  in  Dansig ,  P.  C.  I.  J.  ser.  A/B,  No. 
44  (1932). 

8  See  Briggs,  The  United  States  and  the  International  Court  of  Justice:  A 
Re-examination,  53  Am.  J.  Int'l  L.  301  (1959).  “Article  36(2)  serves  as  a 
limitation  on  the  jurisdiction  of  the  Court,  confining  it,  in  relation  to  declarations 
made  thereunder,  to  legal  disputes  comprised  within  the  categories  of  interna¬ 
tional  law  disputes  there  listed.”  Id.  at  303. 

4  In  its  advisory  opinion  on  the  Interpretation  of  the  Peace  Treaties  With 

Bulgaria ,  Hungary,  and  Roumania  the  Court  said  that  “the  Court  as  an  organ 

of  the  United  Nations  is  bound  to  observe  the  provisions  of  the  Charter,  includ¬ 

ing  Article  2(7)”  J1950]  I.  C.  J,  Rep.  65,  70.  But  see  Waldock,  The  Plea  of 
Domestic  Jurisdiction  before  International  Tribunals,  31  Brit.  Yb.  Int'l  L.  96 

(1954).  While  Waldock  doubts  that  Article  2(7)  is  a  limitation  upon  the 
jurisdiction  of  the  Court,  id.  at  124,  he  is  quite  certain  that  a  plea  of  domestic 
jurisdiction  is  available  as  a  defense  on  the  merits  whether  or  not  the  state 
employing  it  has  included  a  reservation  of  domestic  jurisdiction  in  its  declaration 
of  adherence,  id.  at  140.  He  further  concludes  that  a  self-judging  reservation 
of  domestic  jurisdiction  probably  invalidates  the  whole  declaration.  Id.  at  142. 
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In  any  event,  our  problem  has  nothing  to  do  with  whether  domestic 
disputes  should  be  within  the  Court’s  jurisdiction.  Clearly  they  are 
not  intended  to  be ;  and  they  should  not  be.  Our  problem  is  limited  to 
whether  the  United  States  should  continue  to  reserve  to  itself  the  right 
to  judge  for  itself,  after  it  has  become  involved  in  a  Court  proceeding, 
whether  the  dispute  is  "with  regard  to  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States.” 

The  fourth  limitation  is  that  the  United  States’  Adherence  under 
Article  36  of  the  Statute  restricted  the  Court’s  jurisdiction  over  the 
United  States  to  disputes  "hereafter  arising”.8  Thus,  old  legal  dis¬ 
putes  may  not  be  heard. 

The  fifth  limitation  is  that  under  the  United  States’  Adherence  it 
may  now  at  any  time  terminate  its  entire  Declaration  of  Adherence, 
including  its  acceptance  of  jurisdiction,  on  six  months’  notice.0 

Finally,  there  is  a  sixth  factor  which,  though  not  a  limitation,  pro¬ 
vides  ultimate  protection  to  the  United  States.  Under  Articles  27(3) 
and  94  we  would  have  the  veto  power  when  the  case  went  before 
the  Security  Council  for  enforcement. 

It  might  be  added  that  any  adverse  propaganda  value  of  an  errant 
decision  against  the  United  States^on  a  domestic  matter  would  prob¬ 
ably  be  largely  offset  by  the  very  fact  that  it  was  an  errant  incursion 
into  domestic  affairs.  Other  nations  do  not  want  such  incursions  any 
more  than  the  United  States. 

We  are  now  ready  to  consider  the  arguments  for-  and  against  the 
continuance  of  the  self-judging  aspect  of  the  domestic  jurisdiction 
reservation,  in  the  light  of  the  restricted  nature  of  the  Court’s  "com¬ 
pulsory  jurisdiction”. 


8  Professor  Briggs  would  prefer  that  this  phrase  be  omitted.  Briggs,  The 
United  States  and  the  International  Court  of  Justice:  A  Re-examination,  S3 
Am.  J.  Int’l  L,  301,  316-17  (1959). 

0  The  various  termination  provisions  of  other  nations  are  summarized  in 
Briggs,  op.  cit.  supra,  at  317-18. 
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B.  The  Principal  Arguments  For  and  Against  the 
Self-Judging  Aspect  of  the  Domestic 
Jurisdiction  Reservation 

1.  Arguments  For  the  Self-Judging  Aspect  of  the  Domestic 
Jurisdiction  Reservation 

Without  endorsing  them,  underlying  arguments  that  have  hcen  or 
might  be  advanced  in  support  of  the  self-judging  aspect  of  the  reser¬ 
vation  include  the  following: 

a.  It  is  unclear  how  the  Court  would  decide  a  close  question 
as  to  whether  a  dispute  is  "essentially”  within  the  domestic  juris¬ 
diction  of  the  United  States.  This  is  especially  true  in  view  of 
the  dependence  of  the  meaning  of  "domestic”  on  the  development 
of  international  law,  and,  in  turn,  the  uncertainty  of  international 
law  as  to  many  doubtful  questions.  (But  sec  Part  V,  pages  42-51 
supra.) 

b.  The  United  States  frequently  has  a  different  point  of  view 
from  most  other  nations  as  to  what  is  "essentially”  domestic.  The 
difference  in  outlook  between  the  United  States  and  less  developed 
countries  in  Asia,  Africa  and  Latin  America  is  frequently  sharp. 
The  difference  between  its  outlook  and  that  of  Iron  Curtain  coun¬ 
tries  is  usually  fundamental.  This  cuts  both  ways  (see  pages  51 
and  55,  infra). 

c.  The  United  States,  as  a  party  before  the  Court  is  in  the 
hands  of  15  Judges,  of  uncertain  quality,  14  of  whom  reflect  other 
judicial  philosophies  or  systems  of  law,  and  might  be  subject  to 
political  pressures.  (But  see  Part  IV,  pages  25-42  supra.) 

d.  The  United  States  needs  some  form  of  “veto”  power  in 
order  to  prevent  vital  political  and  economic  disputes  from  being 
regarded  as  "legal  disputes”. 

In  1946,  both  before  the  Foreign  Relations  Committee  (pages 
18-20  supra),  and  on  the  floor  of  the  Senate  (pages  20-22  supra), 
only  a  few  more  specific  reasons  were  advanced  for  such  a  reservation. 
The  Committee  rejected  those  advanced  to  it7  by  recommending  no 
such  reservation.  As  previously  shown,  the  reservation  was  nonethe¬ 
less  added  on  the  floor  of  the  Senate  by  adding  the  words  "as  deter¬ 
mined  by  the  United  States.”  Whatever  specific  reasons  were  in  the 
minds  of  the  Senators  who  voted  for  it,  we  suggest  that  the  motivating 
factor  was  the  fear  that,  without  the  reservation,  the  Court  might  take 

i  These  included  fears  that  the  Court  might  deal  with  disputes  as  to  immigra¬ 
tion,  trade  barriers,  tariffs,  and  Panama  Canal  navigation  and  tolls,  and  that 
there  might  be  an  encroachment  on  domestic  jurisdiction  by  an  alleged  unwritten 
growth  of  international  law  not  recognized  by  the  United  States.  The  uncertain 
basis  for  these  fears  is  discussed  in  Part  V,  pages  42-51  supra. 
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jurisdiction  over,  and  decide  against  the  United  States  in,  some  dispute 
of  vital  importance  to  the  United  States  in  spite  of  the  Arm  and  sincere 
position  of  the  United  States  that  the  dispute  was  essentially  domestic. 
Francis  O.  Wilcox  put  it  this  way: 

“What  prompted  the  Senate  to  adopt  the  Connally  amendment?  Very 
likely  the  action  was  prompted  by  the  same  feeling  that  caused  the  Ameri¬ 
can  delegation  at  San  Francisco,  and  later  the  Senate,  to  support  the  veto  in 
the  United  Nations  Charter.  It  was  prompted,  in  other  words,  by  a  desire 
to  safeguard  the  vital  interests  of  the  United  States."8 

Every  good  citizen  has  that  desire ;  the  question  being  considered  in 
this  report  is  whether  the  self-judging  reservation  was  soundly  con¬ 
ceived  to  that  end. 

2.  Arguments  Against  the  Self-Judging  Aspect  of  the  Domestic 
Jurisdiction  Reservation 

Many  able  scholars  have  severely  criticized  the  reservation  ever 
since  it  was  first  under  discussion.®  It  is  logically  offensive  to  right- 
thinking  lawyers,  jurists,  philosophers  and  statesmen  because  it 
violates  the  age-old  precept  that  no  man,  no  nation,  should  be  the 
judge  in  its  own  case. 

There  are  also  practical  objections,  some  of  which  are : 

a.  Because  of  the  reciprocal  nature  of  consent  to  the  Court’s 
jurisdiction,  the  self-judging  domestic  jurisdiction  reservation 
enables  any  other  party  to  a  suit  brought  by  the  United  States 
to  determine  that  the  matter  is  within  its  domestic  jurisdiction 
and  thereby  prevent  the  United  States  from  utilizing  the  Court. 
(See  pages  2,  39  supra.) 

Thus,  the  United  States,  which  has  a  larger  stake  in  investments 
abroad  and  in  military  bases  abroad  than  any  other  nation  (see 
pages  59-60  infra )  has  prevented  itself  from  utilizing,  in  its  own 
behalf,  the  International  Court  of  Justice.  This  does  not  seem 
to  make  good  sense.  It  is  especially  damaging  to  the  United 
States,  at  least  potentially,  with  respect  to  countries  which  take 
a  far  more  expansive  view  of  their  domestic  jurisdiction  than  does 
the  United  States. 

b.  The  reservation  served  as  a  precedent  for  6  other  nations 
which  filed  similar  reservations  (see  pages  22-23  supra )  thereby 


8  Wilcox,  The  United  States  Accepts  Compulsory  Jurisdiction,  40  Am.  J. 
Int’l  L.  699,  713  (1946). 

8  B.  g.,  Preuss,  The  International  Court  of  Justice,  the  Senate,  and  Matters 
of  Domestic  Jurisdiction,  40  Am.  J.  Int’l  L.  720  (1946) ;  Briggs,  The  United 
States  and  the  International  Court  of  Justice:  A  Re-examination,  S3  Am.  J. 
Int’l  L.  301  (1959). 
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crippling  the  Court  and  very  likely  causing  other  nations  not  to 
adhere  to  the  "optional  clause”  at  all. 

Moreover,  as  stated  by  the  Secretary-General  of  the  United 
Nations  in  the  Introduction  to  his  Annual  Report  for  1956-57, 
the  attitude  represented  by  this  type  of  reservation  “may  render 
the  whole  system  of  compulsory  jurisdiction  virtually  illusory.” 
The  Legal  Adviser  of  the  Department  of  State  himself  said,  on 
April  26,  1958: 

“There  can  be  little  doubt  that  reservations  of  this  type  have  tended  to 
minimize  the  number  of  disputes  determined  by  the  Court,  particularly  in 
view  of  the  possibility  that  a  state  which  does  not  have  such  a  reservation 
may,  when  sued  by  one  which  docs,  invoke  the  doctrine  of  ‘reciprocity.’  ”10 

c.  The  reservation,  according  to  at  least  two  of  the  Judges  on 
the  Court,  may  be  held  to  nullify  the  entire  United  States 
Declaration  under  Article  36.u  The  pros  and  cons  of  this  have 
been  much  discussed.12 

d.  The  self- judging  reservation  has  also  become  the  prototype 
for  similar  United  States  reservations  in  numerous  treaties  (see 
pages  45-51  supra)  thereby  not  only: 

( 1 )  Afflicting  our  treaty  practices  with  a  creeping  paralysis, 

but  also 

(2)  Weakening  substantially,  by  our  own  precedents,  our 

bargaining  power  with  other  nations. 

This  is  exactly  opposite  to  the  course  recently  espoused  by  Vice- 
President  Nixon  (page  62  infra). 

e.  Because  of  such  considerations  as  those  listed  above  the 
executive  branch  of  the  United  States  government  finds  itself  in 
the  difficult  position  of  being  obliged  (vis-a-vis  the  legislative 
branch)  to  assert  at  least  the  possibility  of  a  determination  of 
domestic  jurisdiction  as  a  defense,  rather  than  leaving  that  deter¬ 
mination  to  the  Court,  even  in  cases  such  as  Interhandel.  As  any 
litigator  knows,  such  a  technical  defense  frequently  weakens  the 
position  before  the  Court  of  the  party  making  the  defense  and 
may  even  decrease  its  standing  before  the  Court  in  future  cases. 


10  Becker,  Some  Political  Problems  of  the  Legal  Adviser,  [1958]  Proceed¬ 
ings,  American  Society  of  International  Law  266,  267. 

11  Judges  Lauterpacht  and  Spender ;  see  page  41,  supra.  Two  other  present 
Judges,  President  Klaestad  and  Judge  Armand-Ugon,  have  concluded  that  the 
self-judging  reservation  is  invalid  but  that,  nonetheless,  the  rest  of  the  Declara¬ 
tion  remains  in  effect. 

12  See  pages  40-41,  supra. 
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f.  In  view  of  the  United  States  veto  power,  under  Articles 
27(3)  and  94  of  the  United  Nations  Charter,  over  ultimate 
enforcement  by  the  Security  Council,  the  really  vital  interests  of 
the  United  States  are  protected  regardless  of  any  action  the  Court 
might  take. 


VII. 

The  Possibilities  Now  Open  to  the  United  States  with 
Respect  to  the  Domestic  Jurisdiction  Reservation 

In  addition  to  continuing  the  self-judging  reservation  in  full  force, 
on  the  one  hand,  or  completely  withdrawing  it,  on  the  other,  many 
suggestions  have  been  made  as  to  possible  means  of,  in  effect,  modify¬ 
ing  it.1 

Two  excellent  bar  reports  in  1958  reviewed  some  of  the  possible 
means  of  modifying  the  domestic  jurisdiction  reservation,  or  achiev¬ 
ing  the  same  effect  by  other  means.  These  were  the  Report  of  the 
Committee  on  the  Charter  of  the  United  Nations  of  the  American 
Branch  of  the  International  Law  Association  on  March  31,  1958  and 
that  of  the  American  Society  of  International  Law  on  April  26,  1958. 

One  approach  would  involve  a  new  United  States  unilateral  dec¬ 
laration,  with  the  consent  of  the  Senate,  which  would  in  effect  amend 
the  present  Declaration  by  deleting  the  words  “as  determined  by  the 
United  States”  and  substituting: 

1.  A  declaration  that  what  is  “domestic”  is  to  be  determined 
by  the  Court,  but  including,  for  the  guidance  of  the  Court,  a  list 
of  matters  which,  if  not  covered  by  treaty,  the  United  States 
regards  as  essentially  within  the  domestic  jurisdiction  of  the 
United  States,  presumably  limited  to  matters  of  importance  as 
to  which  some  Judge  might  have  doubt  whether  they  were  domes¬ 
tic  or  international ;  or 

2.  A  declaration  that  the  United  Stales,  while  having  the 
power  of  determination,  would  not  determine  a  dispute  to  be 
domestic  unless  within  certain  listed  categories ;  or 

3.  A  declaration  that  what  is  "domestic”  is  to  be  determined 
by  the  Court  but  only  on  the  basis  of  precedents  and  authori¬ 
ties  in: 

a.  The  United  States  alone,  or 

b.  The  United  States  and  specified  other  countries;  or 

4.  A  declaration  that  the  United  States,  while  having  the 
power  of  determination,  would  not  determine  a  dispute  to  be 


1  See,  generally,  Note,  Alternative  Reservations  to  the  Compulsory  Jurisdic¬ 
tion  of  the  International  Court  of  Justice,  72  Harv.  L.  Rev.  749  (1959). 
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domestic  except  where  (a)  its  vital  interests  were  involved,  or 
(b)  prior  United  States  precedents  clearly  held  the  matter  to 
be  domestic  or  not  international. 

The  practical  difficulties  inherent  in  preparing  a  comprehensive 
list  of  domestic  matters,  while  possibly  not  insuperable,  arc  great  and 
apparent.  Moreover,  omissions  from  any  such  list  might  be  held  to 
imply  acquiescence  in  the  international  character  of  the  matters  omit¬ 
ted,  and  thus  be  more  dangerous  than  no  list  at  all  and  a  case  by  case 
approach  by  the  Court. 

A  somewhat  less  advanced  suggestion  of  the  same  sort,  which  was 
defeated  in  the  Senate  in  1946,  was  that  the  parties  to  a  dispute  agree 
in  advance  on  the  applicable  principles  of  international  law  if  not  in 
an  existing  treaty  or  convention  (see  page  19  supra).  This  savored 
of  the  nineteenth  century  system  of  ad  hoc  arbitration  (see  pages 
5-6  supra). 

Another  approach  would  involve  a  treaty-by-treaty  acceptance 
of  the  Court's  jurisdiction  by  treaties  with  one  or  more  other  nations, 
more  limited  in  scope  than  Article  36  but  without  any  self-judging 
domestic  jurisdiction  reservation.  Such  treaties  could  limit  the  agreed 
jurisdiction: 

a.  To  certain  types  of  disputes  ( e.g .,  under  certain  treaties)  ; 
or 

b.  To  disputes  involving  only  certain  other  nations  (e.g., 
only  the  American  States,  or  the  NATO  powers)  ;  or 

c.  To  the  hearing  of  disputes,  however  limited  otherwise,  by 
chambers  of  the  Court  (as  within  limits,  permitted  by  Article 
26)  consisting,  for  example,  of  Judges  from  the  tiations  which 
are  parties  to  the  dispute  and  nations  with  similar  legal  systems. 

The  impact  of  any  pertinent  most-favored  nation  clauses  must,  of 
course,  be  considered  in  weighing  the  effect  and  wisdom  of  any  new 
treaty. 

A  third  approach,  suggested  by  the  International  Law  Association 
Committee,  would  be  for  the  General  Assembly  to  adopt  a  new  sup¬ 
plementary  protocol  to  the  Statute  of  the  Court  permitting  states  which 
are  parties  to  the  Statute,  without  special  agreement,  to  recognize  as 
compulsory  ipso  facto,  in  relation  to  any  other  state  accepting  the 
same  obligation,  the  jurisdiction  of  the  Court  in  all  disputes  relating 
to  the  interpretation  or  application  of  a  treaty  or  treaties.  The  proto¬ 
col  would  not  permit  any  domestic  jurisdiction  reservation  since  by 
hypothesis  only  treaty  law  would  be  involved. 
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Since  a  state  in  adhering  to  compulsory  jurisdiction  under  Article 
36  is  not  required  to  accept  the  full  gamut  of  Article  36  jurisdiction 
(see  page  24  supra),  a  similar  result  could  be  achieved  by  a  limited 
declaration  under  Article  36.  Thus  Professor  Louis  B.  Sohn  of 
Harvard  Law  School,  who  has  been  one  of  the  most  productive 
sources  of  constructive  suggestions  of  various  ways  to  expand  the 
Court’s  jurisdiction,  has  noted  the  possibility  of  a  declaration  accept¬ 
ing  the  jurisdiction  of  the  Court  with  respect  to  all  disputes  relating 
to  the  interpretation  and  application  of  treaties  concluded  after  the 
coming  into  force  o?  the  declaration,  unless  a  treaty  itself  should 
exclude  the  Court’s  jurisdiction.  Under  this  proposal  if  a  new  treaty 
said  nothing  with  respect  to  the  Court’s  jurisdiction,  and  if  the  other 
party  had  accepted  similar  or  broader  jurisdictional  obligations,  the 
Court  could  decide  any  dispute  about  the  interpretation  or  applica¬ 
tion  of  the  treaty. 

This  approach  suggested  by  Professor  Sohn  is  broader  than  the 
treaty-by-treaty  approach  (see  page  58  supra)  and,  like  that  approach, 
is  not  only  allowable  under  Article  36(1)  and  compatible  with  the 
provisions  of  Article  36(2)  and  (6),  but  provides  a  means  of  progress 
towards  the  rule  of  law.  As  shown  in  Part  VIII  it  would  not,  how¬ 
ever,  go  as  far  as  would  the  withdrawal  of  the  self-judging  reservation 
in  restoring  United  States  leadership  in  this  area. 

VIII. 

Conclusion  and  Recommendation 

Self-judging  domestic  jurisdiction  reservations  have  impaired  the 
effectiveness  of  the  International  Court  of  Justice;  find  that  of  the 
United  States  has  impaired  its  leadership  of  the  free  world.  To  an 
extent  difficult  to  determine,  but  certainly  large,  self-judging  domestic 
jurisdiction  reservations  have  discouraged  additional  nations  from 
conferring  general  jurisdiction  on  the  Court,  and  have  prevented 
full  use  of  the  Court  even  by  those  who  have  done  so.  The  self- 
judging  reservations  have  also  been  an  excuse  and  precedent  for 
inclusion  of  similar  reservations  in  treaties.1 

Because  such  reservations  operate  reciprocally,  the  self-judging 
reservations  prevent  nations  which  employ  them  from  using  the  Court 
to  protect  their  own  interests  abroad.2  This  cripples  the  United 


1  See  pages  27-29  supra. 

2  Thus,  in  the  Norwegian  Loans  case  (France  v.  Norway),  [1957]  I.  C.  J. 
Rep.  9,  Norway  succeeded  in  invoking  for  herself  the  self- judging  reservation 
then  contained  in  the  French  declaration  of  adherence.  As  has  been  noted  pre¬ 
viously  (pages  2,  23  supra),  on  July  10,  1959,  the  French  government  withdrew 
the  self-judging  reservation  theretofore  contained  in  its  declaration.  (The  text 
of  the  new  French  declaration  is  attached  as  Appendix  D.) 
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States  more  than  others  because  its  foreign  interests  are  the  largest. 
From  a  strictly  selfish,  economic  point  of  view  the  United  States 
should  be  doing  all  it  can  to  strengthen  international  law  and  to 
advance,  not  discourage,  means  of  enforcing  international  obligations. 
It  is  of  major  and  increasing  importance  to  the  United  States  to 
improve  the  means  .of  protecting  its  international  trade  and  foreign 
investments  by  improving  the  means  of  resolving  international  business 
disputes.  A  weak  World  Court  impairs  international  law  and  hurts 
all  forms  of  international  adjudication. 

But  the  fundamental  evil  of  the  United  States’  self-judging  reser¬ 
vation,  as  distinguished  from  those  of  the  other  nations,  is  that  it 
has  provided  an  excuse  for  saying  that  not  even  the  United  States, 
the  leader  of  the  free  world,  is  wholehearted  in  its  support  of  inter¬ 
national  judicial  processes. 

The  hope  of  the  world  and  of  humanity  lies  in  ultimate  worldwide 
acceptance  of  the  rule  of  law,  rather  than  the  rule  of  force,  and  in 
taking,  as  rapidly  as  practicable,  realistic  steps  towards  that  goal.  If 
such  steps  are  not  taken,  inertia,  discouragement,  and  disillusionment 
will  play  into  the  hands  of  those  who  oppose  the  rule  of  law  and 
seek  to  destroy  us.  Every  new  means  of  peacefully  determining  or 
settling  international  disputes,  and  every  settlement  or  determination 
of  an  international  dispute,  helps  accumulate  the  forces  of  peace.  If 
we  allow  only  the  forces  of  war  to  accumulate,  what  hope  do  we  have? 

Even  though  Iron  Curtain  countries  are  not  yet  willing  or  able 
to  participate  effectively  in  international  courts,  the  other  nations  of 
the  world  should  be  gaining  all  possible  experience  in  resolving  dis¬ 
putes  among  themselves.  Such  experience  will  some  day  make  it 
that  much  easier  to  find  means  of  settling  or  determining  disputes 
involving  Iron  Curtain  countries  as  well. 

Withdrawal  by  the  United  States  of  its  self-judging  domestic  juris¬ 
diction  reservation  would  be  a  major,  practical  and  dramatic  step 
towards  the  goal  of  the  rule  of  law  among  nations.  We  believe  it 
should  be  taken  unless,  in  the  present  state  of  world  affairs,  it  would 
expose  the  United  States  to  too  great  a  risk.  We  have  examined  all 
the  possibilities  that  have  come  to  our  attention  short  of  complete  with¬ 
drawal  (see  pages  57-59  supra),  but  we  have  finally  concluded, 
after  extensive  exchanges  of  views,  that  none  of  them,  short  of  com¬ 
plete  withdrawal,  would  accomplish  the  main  objective  of  assuring  the 
rest  of  the  world  that  the  United  States  no  longer  insists  on  judging 
for  itself  the  jurisdiction  of  the  Court ;  that  the  United  States,  in  deeds, 
as  well  as  words,  is  ready  to  lead  the  free  world  towards  the  rule  of 
law.  A  dramatic  step  is  needed,  and  the  worldwide  impact  of  such  a 
step  would  be  great  only  if  unqualified.  It  is  such  considerations  that 


INTERNATIONAL  COURT  OF  JUSTICE  343 

have  led  President  Eisenhower8  and  many  others4  to  urge  reconsider¬ 
ation  of  the  reservation. 

Complete  withdrawal  of  the  self-judging  reservation  would  not 
expose  the  United  States  to  undue  risks.  We  have  already  described 
in  detail  the  limited  nature  of  the  compulsory  jurisdiction  to  which 
the  United  States  would  subject  itself  (pages  51-53  supra),  and 
emphasized  that  all  the  United  States  would  be  relinquishing  would 
be  the  right  to  decide  for  itself  whether  a  dispute  is  domestic  or 
international.  Under  the  United  Nations  Charter,  the  Court  has  no 
jurisdiction  over  domestic  disputes.  The  only  issue  is  whether  the 
United  States  should  continue  to  insist  that  it  judge  for  itself  what 
disputes  are  domestic. 

There  are  very  real  safeguards  against  the  Court’s  taking  juris¬ 
diction  over  disputes  the  United  States  regards  as  domestic.  First, 
the  Court  as  a  whole,  as  presently  constituted,  has  acted  in  a  highly 
responsible  manner,  and  has  given  no  indication  of  being  capricious 
or  yielding  to  pressure  (pages  35-42  supra).  Second,  since  only 
5  of  the  15  judges  are  reelected  or  replaced  every  3  years,  it  would 
take  between  3  and  6  years  to  change  completely  the  makeup  of 
more  than  half  of  the  Court,  even  if,  contrary  to  precedent,  no  Judges 
were  reelected.  This  gives  the  Court  continuity  and  assures  for  at 
least  a  time  its  present  responsible  character  (pages  33-35  supra). 
Third,  the  United  States  has  the  right  to  withdraw  from  the  Court 
on  6-months’  notice.  Fourth,  restriction  of  the  meaning  of  “domestic 
jurisdiction”  in  international  law  could  only  come  slowly,  and  the 
United  States  would  have  a  very  substantial,  even  determinative, 
voice  as  to  any  such  change  affecting  it  (pages  45-49  supra).  Finally, 
since  the  United  States  has  a  veto  power  in  the  Security  Council,  no 
judgment  of  the  Court  could  be  enforced  by  the  Security  Council 
without  the  consent  of  the  United  States. 

Compared  with  the  dramatic  “lift”  that  would  be  given  the  forces 
of  peace  and  the  rule  of  law  by  the  United  States’  withdrawal  of  its 
self-judging  reservation,  the  risks  involved  are  small. 

When  and  how  the  self -judging  reservation  should  be  withdrawn. 
While  we  believe  the  self-judging  reservation  should  be  withdrawn  at 
the  first  favorable  opportunity,  we  recognize  that  its  withdrawal 


8  State  of  the  Union  Address,  Jan.  9,  1959,  105  Cong.  Rec.  163,  167  (daily), 
N.  Y.  Times,  Jan.  10,  1959,  page  6,  col.  1. 

4  E.g.,  Speech  of  Vice-President  Nixon  to  the  Academy  of  Political  Science, 
N.  Y.  Times,  Apr.  14,  1959,  page  20,  cols.  1-8;  Speeches  of  Attorney  General 
Rogers  to  the  International  Law  Association,  N.  Y.  Times,  Sept  3,  1958,  page  1, 
col.  3,  and  to  the  American  Bar  Association,  N.  Y-.  Times,  Aug.  27,  1959,  page 
34,  col.  2;  Brownell,  Law  in  the  Settlement  of  Disputes  Between  Nations,  31 
Conn.  Bar  J.  346,  355  (1957). 
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would  have  broad  international  ramifications  involving  problems 
beyond  our  competence.  Accordingly,  we  express  no  views  as  to  the 
manner  and  timing  of  the  withdrawal,  except  to  suggest,  not  as  a 
sine  qua  non,  but  as  something  to  consider,  the  possibility  of  (1) 
having  all  nations  with  such  self-judging  reservations  withdraw  them 
at  the  same  time,  and  (2)  obtaining  as  many  new  adherences  as 
possible  to  Article  36  of  the  Statute  of  the  Court  to  be  deposited 
simultaneously  with  the  withdrawal  of  the  reservations. 

Enlargement  of  the  jurisdiction  of  the  International  Court  of 
Justice  on  a  treaty-by-treaty  basis  is  a  sound  supplemental  approach. 
On  April  13,  1959,  Vice-President  Nixon  said  in  New  York: 

"Wc  should  take  the  initiative  in  urging  that  in  future  agreements  provi¬ 
sions  be  included  to  the  effect:  (1)  that  disputes  which  may  arise  as  to 
the  interpretation  of  the  agreement  should  be  submitted  to  the  International 
Court  of  Justice  at  the  Hague;  and  (2)  that  the  nations  signing  the  agree¬ 
ment  should  be  bound  by  the  decision  of  the  court  in  such  cases.’’® 

We  believe  that  there  is  now  great  merit  in  this  type  of  approach.  It 
is  a  step-by-step  approach  which  could  involve  any  nation,  whether 
or  not  it  had  accepted  the  Court’s  compulsory  jurisdiction  generally. 
As  stated  above,  we  believe  that  during  these  years  when  worldwide 
effectiveness  of  international  judicial  machinery  is  impossible,  the 
United  States  and  other  non-Communist  nations  should  be  doing 
everything  possible  to  gain  experience,  to  develop  precedents,  and  to 
show  the  way  by  the  settlement  of  disputes  among  themselves  pursuant 
to  the  rule  of  law. 

To  our  way  of  thinking,  however,  the  treaty  approach  should  sup¬ 
plement  rather  than  replace  any  action  taken  by  the  United  States  with 
respect  to  the  self-judging  domestic  jurisdiction  reservation.  The  res¬ 
ervation  is  the  basic  manifestation  of  the  lack  of  effective  United  States 
leadership  in  promoting  the  peaceful  settlement  of  international  dis¬ 
putes;  and  it  is  the  self-judging  reservation  itself  that  should  be  with¬ 
drawn  as  soon  as  prai  able. 

The  importance  of  care  in  the  selection  of  Judges.  One  collateral 
point  is  of  such  fundamental  importance  that  we  are  stating  it  here. 
As  with  any  other  court,  confidence  in  the  International  Court  of 
Justice  derives  from  maintaining  the  highest  standards  of  judicial 
selection.  Judge  Hackworth’s  term  expires  in  1961  and  it  behooves 
the  United  States  to  be  prepared  to  see  to  it  that  a  successor  of 


8  Speech  of  Vice-President  Nixon  to  the  Academy  of  Political  Science,  op. 
eft.  supra.  In  the  same  vein,  on  May  7,  1959,  Mr.  Loftus  E.  Becker,  Legal 
Adviser  to  the  State  Department,  proposed  to  the  United  Nations  Committee 
on  Peaceful  Uses  of  Outer  Space  that  the  Court  be  given  compulsory  jurisdic¬ 
tion  of  all  cases  involving  claims  for  damages  caused  by  man-made  satellites, 
the  legal  question  he  regarded  as  of  highest  priority  with  respect  to  the  uses 
of  outer  space.  (N.  Y.  Times,  May  8,  1959,  page  10,  col.  1.) 
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equally  high  reputation  be  nominated.  For  the  United  States  to  use 
its  influence  in  support  of  inferior  nominees,  of  whatever  nationality, 
or  to  permit  its  attitude  towards  the  selection  of  Judges  for  the  Court 
to  be  influenced  by  political  considerations  would  be  to  weaken,  per¬ 
haps  irreparably,  the  whole  Court  structure  and  concept. 

The  American  Bar  Association  has  consistently  advocated  accept¬ 
ance  by  the  United  States  of  broad  compulsory  jurisdiction  of  the 
International  Court  of  Justice  under  Article  36  of  its  Statute. 

On  December  18,  1945,  the  House  of  Delegates  adopted  a  resolu¬ 
tion  urging  the  Senate  and  the  President  to  have  deposited  with  the 
United  Nations  a  declaration  broadly  “recognizing  as  compulsory 
ipso  facto  as  to  the  United  States  and  without  special  agreement,  in 
relation  to  any  other  state  accepting  the  same  obligation,  the  juris¬ 
diction  of  the  Court  in  all  legal  disputes  hereafter  arising  of  an  inter¬ 
national  character  concerning  the  matters  enumerated  in  Article  36“ 
of  the  Statute  of  the  Court.®  On  the  same  day  the  House  of  Delegates 
adopted  another  resolution  to  the  effect  that  the  American  Bar 
Association  recommended  active  consideration  of  amendments  to  the 
United  Nations  Charter  relating  particularly,  among  other  things, 
to  "strengthening  and  extending  the  compulsory  jurisdiction  of  the 
Court”.7 

All  this  was,  of  course,  before  the  United  States  submitted  to  the 
Court's  jurisdiction  and  before  the  self-judging  domestic  jurisdiction 
reservation.  After  that  reservation  had  been  adopted,  it  was  the  sub¬ 
ject  of  extensive  consideration  by  the  Association’s  Assembly  and  its 
House  of  Delegates.8  At  the  meeting  of  the  Assembly  in  Atlantic 
City  in  1946,  a  resolution  was  adopted  which  provided : 

"Now,  therefore,  be  it  resolved,  that  the' Senate  of  Jhe  United  States 
should  reconsider  the  subject  of  the  Declaration  of  compulsory  jurisdiction, 
and  should  eliminate  therefrom  the  right  of  determination  by  the  United 
States  as  to  what  constitutes  matters  essentially  within  the  domestic  juris¬ 
diction,  .  .  .”• 

The  House  of  Delegates  deferred  action  on  this  subject  until  its 
mid-year  meeting  in  Chicago  in  February,  1947.10  At  that  time  the 
House  of  Delegates  adopted  a  somewhat  different  resolution  which 
expressed  “its  great  satisfaction”  that  the  United  States  had  accepted 
the  Court’s  jurisdiction,  but  went  on  to  say  that: 

".  .  .  the  Association  is  of  the  opinion  that  the  prestige  and  authority  of 
the  Court  and  the  leadership  of  the  United  States  in  behalf  of  the  peaceful 

# 70  A.  B.  A.  Reports  113-114  (1945). 

Ud.  at  113. 

8  71  A.  B.  A.  Reports  90-91,  101,  and  147-48  (1946);  72  id.  at  81-82  and 
376-78  (1947). 

•71  A.  B.  A.  Reports  91  (1946). 

« Id.  at  148. 


rir  *er*-r»*»  ~  prfY  i 


346 


INTERNATIONAL  COURT  OF  JUSTICE 


settlement  of  international  disputes  require  that  a  further  step  be  taken, 
through  withdrawal  of  the  reservation  put  iti  the  Declaration  by  virtue  of 
the  Connally  Amendment  of  the  Morse  Resolution  (S.  Res.  196),  whereby 
either  the  United  States  or  an  adverse  party,  rather  than  the  Court,  would 
determine  whether  a  particular  dispute  between  them  is  excluded  from  the 
Court’s  jurisdiction  because  of  its  connection  with  matters  ‘essentially 
within  the  domestic  jurisdiction’  of  the  party  so  deciding; 

“Resolved  further,  That  the  Association  is  of  the  opinion  that  the 
retention  of  such  a  condition  in  the  American  Declaration,  as  well  as  any 
future  reliance  on  it,  would  be  incompatible  with  the  anounccd  purpose  of 
the  United  States  to  join  in  giving  to  the  Court  a  broad  jurisdiction;  and, 
if  followed  by  other  Nations  in  filing  or  renewing  their  Declarations,  would 
mean  that  the  United  States  had  created  the  precedent  for  a  serious  back¬ 
ward  step  through  narrowing  and  impairing  the  jurisdiction  which  many 
countries  have  vested  in  the  Court; 

“Resolved  further,  that  the  Association,  for  the  fulfillment  of  the  objec¬ 
tives  which  it  has  strongly  urged  for  many  years  in  behalf  of  international 
law  and  adjudication,  now  recommends  to  the  Senate  and  Government  of 
the  United  States  that  they  reconsider  the  subject-matter  of  the  Declaration 
deposited  on  August  26,  1946,  and  that  the  Senate  authorize  the  filing  of  a 
further  Declaration  which  shall  not  contain  the  reservation  or  condition  to 
which  the  foregoing  resolutions  relate.’’11 

The  House  of  Delegates  directed  that  this  action  stand  as  its  action 
on  the  Assembly’s  resolution,  and  subsequently,  at  the  1947  Annual 
Meeting  of  the  Association,  the  Assembly  concurred  in  this  action  by 
the  House  of  Delegates.12 

Since  the  House  of  Delegates  is  thus  already  firmly  on  record 
against  the  United  States’  self- judging  domestic  jurisdiction  reserva¬ 
tion  there  is  no  need  for  a  recommendation  of  further  action  by  the 
Section  or  the  Association. 

Recommendation .  We  believe  that  although  we  only  approve 
prior  action  by  the  Association,  this  study  should  be  printed  and 
widely  distributed.  While  it  simply  confirms  the  soundness  of  the 
position  heretofore  taken  by  the  Assembly,  the  House  of  Delegates, 
and  the  Association’s  1958  Committee  on  International  Law  Planning 
(pages  2-3  supra)  as  well  as  the  consensus  of  the  hundreds  of  bar 
leaders  who  attended  the  five  regional  conferences  sponsored  by  the 
Association’s  Special  Committee  on  World  Peace  Through  Law  (see 
its  Report),  it  contains  in  summary  form  a  substantial  amount  of 
information  which,  in  view  of  its  current  and  long  range  importance, 
should  be  made  more  widely  available  to  the  bar,  members  of  Congress, 
government  officials  and  leaders  of  public  opinion.  Broad  public 
education  and  understanding  is  indispensable  to  steps  towards  peace 
under  law.  Accordingly,  we  recommend  and  urge  that,  if  this  report 
is  deemed  satisfactory,  the  Section  seek  authority  from  the  Association 
to  publish  it  and  distribute  it  widely. 


11  72  A.  B.  A.  Reports  378  (1947). 
!2  72  A.  B.  A.  Reports  82  (1947). 
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The  Need  for  Vision  and  Firm  Steps  Forward  Towards  the  Rule 
of  Law.  The  slowness  of  progress  in  the  search  for  the  rule  of  law 
makes  many  despair — despair  to  the  point  of  subconsciously  recon¬ 
ciling  themselves  to  the  inevitability  of  the  perpetual  rule  of  force 
among  nations.  In  such  despair  lies  mankind’s  greatest  danger. 

No  less  than  in  science,  the  way  of  progress  towards  the  rule  of 
law  is  persistent  hard  work,  research,  knowledge,  experience,  con¬ 
sultation,  vision,  faith,  unwillingness  to  admit  total  failure,  and,  as 
warranted,  firm  steps  forward.  Withdrawal  by  the  United  States  of 
its  self-judging  reservation  would  be  such  a  step.  As  mentioned 
above,  we  recognize  that  this  step  would  have  many  implications, 
and  that  we  are  not  in  a  position  to  appraise  all  of  them.  We  urge, 
however,  that  the  self-judging  reservation  be  withdrawn  just  as  soon 
as  our  Government  deems  the  time  ripe. 

Meanwhile,  we  join  Vice-President  Nixon  in  urging  that  the 
United  States  take  the  initiative  in  enlarging  the  compulsory  juris¬ 
diction  of  the  International  Court  of  Justice  on  a  treaty-by-treaty 
basis. 


Respectfully  submitted, 

Eugene  D.  Bennett 
.Harry  LeRoy  Jones 
Richard  F.  Scott 
John  R.  Stevenson 
Sedgwick  W.  Green,  Secretary 
Lyman  M.  Tondel,  Jr.,  Chairman 


August,  1959 
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APPENDIX  B 

Brief  Biographies  of  the  Judges 

The  following  are  brief  biographical  summaries  of  the  twenty- 
seven  Judges  who  have  sat  on  the  International  Court  of  Justice.  An 
asterisk  (*)  indicates  present  members  of  the  Court;  a  dagger  (f) 
indicates  the  original  members.  There  is  currently  one  vacancy  as 
a  result  of  Judge  Guerrero’s  death  in  1958. 

t  Alejandro  Alvarez  (Chile)  was  a  Judge  from  1946,  when  the 
Court  began,  until  1955,  when  his  term  expired.  Born  in  1868,  he 
was  78  years  old  when  he  joined  the  Court.  Primarily  an  academician, 
Judge  Alvarez  had  previously  been  a  member  of  the  Permanent  Court 
of  Arbitration,  vice-president  of  the  International  Law  Association, 
and  a  founder  of  the  American  Institute  of  International  Law.  [1946- 
1947]  I.  C.  J.  Y.  B.  43. 

*  Enrique  C.  Armand-Ugon  (Uruguay)  took  office  in  1952, 
at  the  age  of  58.  His  term  expires  in  1961.  Before  election  he  had 
been  an  academician,  a  delegate  to  the  League  of  Nations,  president 
of  the  Uruguayan  United  Nations  delegation  and  president  of 
Uruguay’s  High  Court  of  Justice.  [1951-1952]  I.  C.  J.  Y.  B.  19. 

t  Jose  Philadelpho  de  Barroe  Azevedo  (Brazil)  was  elected 
to  the  Court  in  1946  at  the  age  of  52  and  served  until  his  death  in 
,  1951.  He  had  been  in  private  practice,  a  law  school  dean,  an  adviser 

'  to  his  government,  mayor  of  Rio  de  Janeiro,  and  a  judge  of  the 

1  Brazilian  Supreme  Court.  [1946-1947]  I.  C.  J.  Y.  B.  52. 

'  t  *  Jules  Basdevant  (France)  was  elected  to  the  Court  in  1946, 

when  he  was  69.  He  was  re-elected  in  1955.  Before  election  he  had 
i  been  a  professor,  a  governmental  legal  adviser  and  a  delegate  to  many 

'  international  bodies  and  conferences  (including  the  Washington  Com¬ 

mittee  of  Jurists  which  drafted  the  I.  C.  J.  Statute) ;  he  had  served  on 
various  League  of  Nations  legal  committees  and  on  the  Permanent 
Court  of  Arbitration.  [1946-1947]  I.  C.  J.  Y.  B.  42.  After  election 
he  was  chosen  by  his  fellow  judges  as  Vice-President  (1946-1949) 
and  thereafter  as  President  (1949-1952). 

t  *  Abdel  Hamid  Badawi  (Egypt)  was  elected  to  the  Court  in 
1946  (at  59)  and  re-elected  in  1949  and  1958.  He  had  been  a  pro¬ 
fessor  of  law  and  had  worked  with  the  Ministries  of  Justice  and 
Foreign  Affairs  in  Egypt.  He  was  Vice-President  of  the  Court  from 
1955  to  1958.  [1946-1947]  I.  C.  J.  Y.  B.  50. 

Levi  Fernando  Carneiro  (Brazil)  was  elected  in  1951  at  the 
age  of  69,  to  replace  Judge  Azevedo,  who  had  died.  He  served  until 
1955,  when  his  term  expired.  He  had  previously  been  a  leading 
academician,  a  member  of  parliament,  a  participant  in  many  Inter- 
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American  conferences,  and  a  member  of  the  Permanent  Court  of 
Arbitration.  [1951-1952]  I.  C.  J.  Y.  B.  18. 

♦Roberto  Cordova  (Mexico)  was  elected  in  1955,  at  the  age  of 
56.  He  had  been  an  ambassador,  a  delegate  at  the  Rio  and  Bogota 
conferences,  the  International  Labor  Conference  and  the  Washington 
Committee  of  Jurists,  an  adviser  to  the  Mexican  United  Nations 
delegation,  and  a  member  of  the  International  Law  Commission 
(rapporteur  in  1951).  [1954-1955]  I.  C.  J.  Y.  B.  17. 

f  Charles  De  Visscher  (Belgium)  was  elected  in  1946,  when 
he  was  62.  His  term  expired  in  1952.  He  had  been  a  judge  of  the 
Permanent  Court  of  International  Justice  and  of  the  Permanent  Court 
of  Arbitration,  a  delegate  at  the  San  Francisco  conference  and  the 
Washington  Committee  of  Jurists  and  a  member  of  many  League 
committees  (including  the  experts'  committee  to  codify  international 
law).  [1946-1947]  I.  C.  J.  Y.  B.  48. 

f  Isidro  Fabela  (Mexico)  was  elected  to  the  Court  in  1946,  at 
64,  and  served  until  expiration  of  his  term  in  1952.  He  had  been  a 
judge  of  the  Permanent  Court  of  Arbitration,  president  of  the  Mexi¬ 
can  League  of  Nations  delegation,  ambassador  to  France,  the  United 
Kingdom  and  other  nations,  and  a  professor  of  law.  [1946-1947] 
I.  C.  J.  Y.  B.  45. 

Sergei  Alexandrovich  Golunskv  (U.  S.  S.  R.)  was  elected  in 
1951,  at  the  age  of  56,  but,  due  to  ill  health,  he  resigned  in  1953.  He 
had  been  assistant  prosecutor  at  the  Japanese  war  trials,  had  attended 
the  Potsdam,  Yalta,  Dumbarton  Oaks  and  San  Francisco  conferences, 
and  had  been  a  law  professor.  [1951-1952]  I.  C.  J.  Y.  B.  20. 

f  Jose  Gustavo  Guerrero  (El  Salvador)  was  elected  to  the  Court 
in  1946,  at  the  age  of  69,  and  re-elected  in  1955,  was  chosen  as  its 
first  President  in  1946  and  as  its  Vice-President  in  1949  and  1952. 
He  died  in  1958.  He  had  previously  been  President  of  the  Permanent 
Court  of  International  Justice  (1937-1946),  its  Vice-President  (1931- 
1936),  and  President  of  the  Assembly  of  the  League  of  Nations  in 
1929.  [1946-194 7]  I.  C.  J.  Y.  B.  42.  i 

f  *  Green  H.  Hackworth  (United  States)  was  elected  in  1946, 
at  the  age  of  63,  and  re-elected  in  1952.  He  was  President  of  the 
Court  from  1955  to  1958.  He  had  previously  been  a  member  of  the 
Permanent  Court  of  Arbitration  and  a  delegate  to  many  international 
conferences,  including  Dumbarton  Oaks,  San  Francisco  and  the 
Washington  Committee  of  Jurists.  [1946-1947]  I.  C.  J.  Y.  B.  45. 

♦  Muhammad  Zafrulla  Khan  (Pakistan)  was  elected  in  1954, 
at  the  age  of  61,  to  fill  the  seat  of  Judge  Rau.  He  is  the  current 
Vice-President  of  the  Court.  Before  election  he  had  been  Minister 
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of  Foreign  Affairs,  a  judge  of  the  Supreme  Court  of  India  (1941- 
1947),  a  delegate  to  the  United  Nations,  and  connected  with  various 
domestic  ministries.  [1954-1955]  I.  C.  J.  Y.  B.  15. 

f  *  Helge  Klaestad  (Norway),  present  President  of  the  Court, 
was  elected  to  the  Court  in  1946,  at  the  age  of  61,  and  re-elected  in 

1952.  He  had  been  a  member  of  the  Permanent  Court  of  Arbitration, 
rendering  many  arbitral  decisions,  and  a  judge  of  the  Norwegian 
Supreme  Court.  [1946-1947]  I.  C.  J.  Y.  B.  49.  He  has  participated 
in  every  case  thus  far  decided  by  the  Court. 

*  Feodor  Ivanovich  Kojevnikov  (U.  S.  S.  R.)  was  elected  in 

1953,  at  the  age  of  50,  to  replace  Judge  Golunsky.  He  had  previ¬ 

ously  been  dean  of  the  Moscow  Law  School  and  a  member  of  the 
International  Law  Commission  in  1952  and  1953.  [1953-1954] 

I.  C.  J.  Y.  B.  18. 

*  V.  K.  Wellington  Koo  (China)  was  elected  in  1957,  at  69, 
to  fill  the  vacancy  left  by  Judge  Hsu  Mo’s  death.  He  was  re-elected 
in  1958.  He  had  previously  served  as  a  delegate  to  the  League  of 
Nations  and  the  United  Nations,  had  been  ambassador  to  many 
nations,  and  had  served  in  numerous  domestic  offices,  including  that 
of  Prime  Minister.  [1956-1957]  I.  C.  J.  Y.  B.  16. 

f  Sergei  Borisovitch  Krylov  (U.  S.  S.  R.)  was  elected  in  1946, 
at  the  age  of  58.  His  term  expired  in  1952.  He  had  been  an 
academician,  a  legal  adviser  to  his  government,  a  delegate  at  Dum¬ 
barton  Oaks  and  San  Francisco,  and  a  member  of  the  Washington 
Committee  of  Jurists.  [1946-1947]  I.  C.  J.  Y.  B.  50. 

*  Hersch  Lauterpacht  (United  Kingdom)  was  elected  in  1955, 
at  the  age  of  58.  Prior  to  his  election  he  had  been  King’s  Counsel, 
professor  of  international  law  at  Cambridge,  consultant  to  the  United 
Nations  on  codification,  and  a  member  of  the  International  Law 
Commission.  [1954-1955]  I.  C.  J.  Y.  B.  16. 

f  Arnold  Duncan  McNair  (United  Kingdom)  was  61  when 
elected  in  1946.  His  term  expired  in  1955.  He  was  President  of  the 
Court  from  1952  to  1955.  He  had  previously  been  an  academician 
of  note  and  a  member  of  the  International  Court  of  Arbitration. 
[1946-1947]  I.  C.  J.  Y.  B.  49. 

f  Hsu  Mo  (China)  was  elected  in  1946,  at  the  age  of  53  and 
re-elected  in  1949.  He  had  been  an  academician,  judge  and  ambas¬ 
sador,  and  was  one  of  the  draftsmen  of  the  Statute  of  the  Court.  He 
died  in  1956.  [1956-1957]  I.  C.  J.  Y.  B.  15-16. 

*Lucio  Moreno  Quintana  (Argentina)  was  57  when  elected 
in  1955.  He  had  been  a  delegate  to  the  United  Nations,  a  member  of 
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the  Permanent  Court  of  Arbitration,  an  ambassador  and  an  acade¬ 
mician.  [1954-1955]  I.  C.  J.  Y.  B.  16. 

Benegal  Narsing  Rau  (India)  was  elected  in  1951,  at  the  age 
of  64.  He  died  in  1953.  He  had  been  a  United  Nations  delegate, 
vice-chairman  of  the  International  Law  Commission,  Prime  Minister 
of  Kashmir  and  a  judge  of  the  Calcutta  High  Court.  [1951-1952] 
I.  C.  J.  Y.  B.  19. 

f  John  E.  Read  (Canada)  was  58  when  elected  in  1946.  Re¬ 
elected  in  1949,  his  second  term  expired  in  1958.  He  had  been  a 
general  practitioner,  academician  and  governmental  legal  adviser,  and 
had  attended  the  Washington  Committee  of  Jurists.  [1946-1947] 
I.  C.  J.  Y.  B.  50. 

*  Percy  Spender  (Australia)  was  elected  in  1957,  at  the  age  of 
60.  He  had  been  vice-president  of  the  United  Nations  General 
Assembly  in  1950-1951,  ambassador  to  the  United  States,  a  member 
of  Australia’s  parliament  and  cabinet,  and  a  private  practitioner  (KC. 
KBE,  KCVO).  [1957-1958]  I.  C.  J.  Y.  B.  16. 

*  Jean  Spiropoulos  (Greece)  was  61  when  elected  in  1957.  He 
had  been  rapporteur  of  the  General  Assembly’s  Sixth  Committee 
and  of  the  International  Law  Commission  on  the  Nuremberg  Prin¬ 
ciples,  a  member  of  the  Permanent  Court  of  Arbitration,  a  delegate 
at  the  Washington  Jurists’,  San  Francisco  and  Paris  conferences, 
director  of  the  legal  department  of  Greece’s  Ministry  of  Foreign 
Affairs  and  a  professor  of  law.  He  had  been  Greece’s  ad  hoc  Judge 
in  the  Ambatielos  case.  [1957-1958]  I.  C.  J.  Y.  B.  15. 

f  *  Bohdan  Winiarski  (Poland)  was  elected  in  1946,  at  the  age 
of  62,  and  re-elected  in  1949  and  1958.  He  had  been  an  assessor  for 
the  Permanent  Court  of  International  Justice,  a  delegate  to  the  League 
of  Nations  and  to  several  international  conferences,  and  a  professor 
of  law.  [1946-1947]  I.  C.  J.  Y.  B.  46. 

f  Milovan  Zorivic  (Yugoslavia)  was  62  when  elected  in  1946. 
He  was  re-elected  in  1949.  His  second  term  expired  in  1958.  He  had 
previously  been  a  member  of  the  Permanent  Court  of  Arbitration,  a 
deputy  delegate  to  the  United  Nations,  and  a  member  of  the  League 
Governing  Commission  on  the  Saar.  [1946-1947]  I.  C.  J.  Y.  B.  47. 
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APPKNDIX  D 

NlCW  KrKNC'II  U.ltt'I.ARATION  UNPICK  T11IC  OPTIONAL  CLAUSE, 
Omitting  the  Sici.k^Iuixunu  Aspect  ok  its 
Domestic  Jurisdiction  Reservation 

Translation  from  French 


July  10,  1959 

"On  behalf  of  the  Government  of  the  French  Republic,  I  accept 
as  compulsory  ipso  facto  and  without  special  agreement,  in  relation 
to  other  Members  of  the  United  Nations  which  accept  the  same  obliga¬ 
tion,  that  is  to  say,  on  condition  of  reciprocity,  the  jurisdiction  of  the 
Court,  in  conformity  with  Article  36,  paragraph  2,  of  the  Statute, 
for  a  period  of  three  years  and  thereafter  until  such  time  as  notice 
may  be  given  of  the  termination  of  this  acceptance,  in  all  disputes 
which  may  arise  in  respect  of  facts  or  situations  subsequent  to  this 
declaration,  with  the  exception  of : 

( 1 )  disputes  with  regard  to  which  the  Parties  may  have  agreed 
or  may  agree  to  have  recourse  to  another  method  of  peaceful  settle¬ 
ment  ; 

(2)  disputes  relating  to  questions  which  by  international  law 
fall  exclusively  within  the  domestic  jurisdiction;1 

(3)  disputes  arising  out  of  any  war  or  international  hostilities  and 
disputes  arising  out  of  a  crisis  affecting  the  national  security  or  out 
of  any  measure  or  action  relating  thereto ; 

(4)  disputes  with  any  State  which,  at  the  date  of  occurrence  of 
the  facts  or  situation  giving  rise  to  the  dispute,  has  not  accepted  the 
compulsory  jurisdiction  of  the  International  Court  of  Justice  for  a 
period  at  least  equal  to  that  specified  in  this  declaration." 

(Signed)  Couve  de  Murville 


1  The  previous  French  declaration,  which  was  withdrawn  on  July  10,  1959, 
reserved  “differences  relating  to  matters  which  are  essentially  within  the  national 
jurisdiction  as  understood  by  the  Government  of  the  French  Republic/' 
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Hi'atkmuntok  Lyman  M,  Tonuki*,  Nr,w  Yokk,  N.Y.,  Januauy  23,  MOO 

This  statement  1m  respwtfully  submitted  In  support  of  Heiiate  Resolution  04 
for  withdrawal  of  the  self  Judging  aspect  of  tlio  U.H,  domestic  Jurisdiction  resor- 
vutlon  will)  rcsixvl  to  t ho  liitonuit lotiiil  Court  of  Justice, 

TIiIm  In  my  Individual  statement,  iiimI  I  speak  only  for  myself,  However,  my 
special  Interest  arises  from  tlio  furl.  Mint  I  wiin  tint  chairman  of  the  special  coin* 
mlttee  of  Ilm  unction  of  Intermit iomil  uml  comparative  low  of  Urn  American  Rnr 
Assrodalloit  which  prepared  n  printed  report  on  IIiIm  subject  which  wan  widely 
distributed  In  October  1050,  find  Iuih  received  wide  attention, 

1  Hhall  not  burden  tlio  record  with  rendition  of  tlm  reasons  for  withdrawal 
contained  In  that  report,  all  of  which  will  undoubtedly  be  advanced  by  other 
supporterH  of  withdrawal,  1  wlinply  call  your  attention  to  the  fact  that  throw 
retiHoiiM  are  summarised  on  pages  50  (15  of  the  report  (or  pp.  5MI5  for  any  who 
wlwh  to  no  further),  nnd  that  my  correniMindotice  and  dlscuHslonH  Hlnee  the  report 
wan  completed  have  Nerved  to  conllrm  and  strengthen  my  itcrsonnl  view  that  the 
self  Judging  reHervntion  should  be  withdrawn, 

A  copy  of  the  report  that  In  mentioned  above  wan  delivered  to  each  Henator 
liiHt  October. 

Lout  there  be  any  confiiHlon  on  the  point.  I  wlnh  to  reemphasise  that  that  report, 
while  approved  hint  August  by  the  American  Rnr  Association's  Meet  Ion  of  Inter 
national  and  comparative  law'  and  dlKtrlbutod  by  permission  of  the  association's 
board  of  governors,  wan  not  Hiilmdt tml  to  the  Iioiihc  of  delegates,  ItN  policy* 
making  body.  TIiIn  wan  Imvouho  the  limine  of  delegates  had  already  gone  on  record 
In  favor  of  withdrawal  of  the  wolf  Judging  reHervntion  In  1047  and  bad  never 
changed  lta  poHltlou. 

Furthermore,  the  special  committee  which  prepared  the  report,  having  ftrifnlscNl 
lta  work,  no  longer  exists,  and  I  therefore  now  siwak  only  for  myself. 

There  Iiiih  been  for  several  yearH  a  growing  belief  among  leaders  of  both 
pa rt lew,  iih  well  HR  among  the  bar  and  the  citizenry  at  large,  that  the  self  Judging 
reHervntion  Hhould  he  withdrawn  an  not  only  (1)  unnecessary,  hut  aImo,  (2), 
more  ImjHirtnnt,  a  HcrlotiM  practical  and  pHychologlcn!  drag  on  American  lend- 
erahlp  of  the  free  world.  However,  I  iiersonally  have  quite  naturally  watched 
public  attltudOH  more  closely  Mince  onr  committee’s  report  wan  released,  and 
wince  that  time  they  have  been  overwhelmingly  favorable  to  withdrawal. 

I  have  been  told  that  editorial  comment  on  our  report,  which  was  widespread, 
run  about  10  to  1  In  favor  of  withdrawal.  Many  Htate  and  local  bar  group*  are 
Ntudylng  the  problem  and  to  date  I  have  heard  of  only  one  bar  group— that  In 
TexuH— that  him  been  opposed  to  withdrawal.  With  reaped  to  lt«  action  I  would 
like  to  ohHorve  that  It  wan  taken  before  the  merltw  began  to  be  ho  widely  dls* 
cUHfled,  ami  that  I  am  «ure  flint,  to  Home  degree,  the  attitude  of  Texan*  would 
have  to  he  affected  by  affection  for  former  Henator  Tom  Connally, 

AlmoHt  nil  of  tho  criticisms  of  withdrawal  Unit  have  come  to  my  attention 
have  been  from  e*i>ccted  sources,  and  I  have  been  surprised  only  at  their  small 
numlier.  Furthermore,  tho  only  adverHo  editorial  which  really  surprised  and 
dlKnppolntcd  mo,  that.  In  the  Wall  Street  Journal,  was  predicated  on  the  erroneous 
notion  that  withdrawal  of  the  selfjudging  reservation  would  give  the  Inter¬ 
national  Court  of  Justice  Jurisdiction  over  domeHtlc  dispute*  within  the  United 
Htntes.  I  need  not  remind  you  that  nothing  of  the  kind  1h  suggested.  I  would 
vigorously  opimso  any  Much  Idea.  AU  that  Is  suggested  l»  that  the  Court,  which 
is  In  fact  barred  from  domestic  disputes  anyway,  bo  given  the  Jurisdiction  to 
decide  for  itself  whether  or  not  a  given  legal  dispute  Involving  the  United  States 
Is  domestic  or  International.  If  the  Court  decided  that  the  dispute  was  domestic 
It  would  have  no  jurisdiction. 

In  this  connection  I  would  like  to  say  that  I  can  understand  how  In  1046 
tho  Senate  might  have  hesitated  to  give  more  powers  than  absolutely  essential 
to  a  brand  new  international  Court— even  though  I  myself  would  then  have 
opposed  the  self  Judging  reservation.  However,  we  now  have,  to  reassure  us, 
a  history  of  13  years  of  sensible,  conservative  judicial  behavior  by  the  Court 
It  now  deserves  greater  confidence. 

As  I  stated  at  the  outset,  I  agree  with  the  reasoning  of  the  report  which  was 
distributed  In  October  nnd  see  no  need  for  repetition  of  the  reasons  for  complete 
withdruwnl.  However,  I  hope  It  might  be  useful  to  comment  on  some  of  the 
principal  questions  that  have  been  asked  since  the  report  was  distributed: 

1.  Without  the  self  Judging  reservation  could  the  International  Court  of  Justice 
divide  Americans’  civil  rights  claims? 

Riona  o  <to — 2-t 
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The  answer  is  "No,”  for  at  least  two  reasons.  First,  such  civil  rights  claims 
are  predicated  on  pertinent  provisions  of  the  Federal,  or  a  State’s,  constitution 
or  statutes.  They,  however,  create  no  international  law  or  obligations,  and 
the  International  Court  of  Justice  Statute  permits  it  to  decide  only  International 
legal  questions.  Second,  the  Declaration  of  Human  Rights  was  only  a  “declara¬ 
tion’'  of  aspirations— a  sound  and  proper  way  to  keep  goals  before  mankind ; 
but  it  created  no  rights  or  obligations  for  anyone.  I  am  opposed  to  the  proposed 
Covenant  on  Human  Rights  for  the  very  reason  that  it  would  create  inter¬ 
national  obligations  in  a  field  that  should  be  domestic. 

Wo  don’t  keep  such  matters  domestic  by  the  self-judging  reservation,  but  rather 
by  making  sure  they  are  not  made  international  ns  to  Americans  by  Its  becoming 
a  party  to  an  ill-advised  treaty. 

2.  But  would  there  not  be  more  chance  that  an  irresponsible  International 
Court  of  Justice  would  step  into  the  U.S.  civil  rights  field  without  the  pro¬ 
tection  of  our  veto  power,  contained  in  the  self-judging  reservation? 

We  aren’t  the  only  nation  that  is  anxious  to  decide  our  own  domestic  legal 
disputes.  It  is  most  unlikely  that  a  majority  of  any  group  of  Judges  on  the 
Court  would  want  to  get  into  the  domestic  legal  disputes  of  any  country.  The 
present  Court  has  been  careful  and  conservative  in  this  regard.  If  the  compo¬ 
sition  und  attitudes  of  the  Court  should  drastically  change  (nnd  only  a  third  of 
its  members  change  every  3  years)  the  United  States  has  the  right  to  withdraw  on 
0  months*  notice. 

3.  Without  the  self-judging  reservation,  couldn't  Panama  sue  the  United  States 
for  greater  rights  In  the  Panama  Canal  ? 

It  is  difficult  to  argue  that  no  international  legal  question  could  be  involved. 
Hence  if  the  United  States  used  the  self-judging  reservation  to  defend  against 
such  a  suit  it  would  probably  be  much  criticized.  Nevertheless,  by  using  the 
self-judging  reservation,  it  could  deprive  the  Court  of  jurisdiction. 

Whether  this  would  he  helpful  or  harmful  to  the  United  States  is  something 
else  again.  Use  of  the  self-judging- reservation  in  such  a  situation  would  cer¬ 
tainly  detract  from  the  U.S.  assertion  of  leadership  in  seeking  peace,  with  free¬ 
dom,  under  law.  Furthermore,  it  is  my  understanding  that  our  legal  rights  in 
the  Canal  Zone  are  so  clear  that  we  have  nothing  to  fear  from  having  any  such 
case  decided  by  the  Court.  If  we  did  not  have  the  self-judging  reservation  we 
could  tell  complaining  Panamanians  “Take  it  to  Court  if  you  wish,”  nnd  thereby 
take  much  of  the  steam  out  of  complaints. 

4.  Why  should  the  United  States  drop  the  self- judging  reservation  when  Iron 
Curtain  countries  won’t  give  the  Court  any  jurisdiction  at  all? 

There  are  two  principal  reasons  why  the  Iron  Curtain  attitude  makes  It  all 
the  more  important  for  the  United  States  and  friendly  Western  nations  to 
strive  hard  to  decide  all  disputes  among  themselves  under  law : 

(o)  One  of  the  best  ways  of  helping  to  win  the  cold  war  for  world  opinion 
is  to  make  it  unreservedly  clear,  for  all  the  world  to  see,  that  the  United  States 
seeks  only  Justice  under  law’ ;  and  that  it  is  Russia  nnd  Communist  Chinn  that 
are  unwilling  to  have  their  rights  and  obligations  adjudicated  by  impartial 
tribunals. 

(&)  Second  only  in  importance  to  force  of  arms  in  keeping  Russia  and  China 
from  using  their  military  imwer  is  the  unity  of  the  Western  powers.  What  a 
striking  advance  toward  such  unity  it  would  be  If  the  United  States  and  the 
other  friendly  nations  were  to  submit  all  international  legal  disputes  with  each 
other  to  the  International  Court  of  Justice.  If  we  don't  stockpile  experience 
In  the  peaceful  settlement  of  international  disputes  with  our  friends  what  hope 
do  we  have  of  avoiding  war? 

5.  What  good  does  it  do  to  withdraw  the  self-judging  reservation  if  the  United 
States  retains  the  veto  power  in  the  Security  Council  which  enforces  decisions 
of  the  International  Court  of  Justice?  Tsn’t  it  illogical  to  retain  one  and  not 
the  other? 

The  two  questions  are  completely  separate  both  politically  and  psychologically. 
The  veto  power  in  the  Security  Council  would  protect  the  United  States  against 
an  intolerable  final  political  decision ;  the  self-judging  reservation  protects  the 
United  States  only  from  even  submitting  an  international  legal  question  to  an 
Impartial  tribunal. 

It  should  also  he  noted  as  an  Important  fact  that  as  long  ns  we  have  the 
Security  Council  veto  power,  the  withdrawal  of  the  self- judging  reservation 
Involves  very  slight  risk,  since  the  Security  Council  is  the  enforcement  agency 
for  decisions  of  the  Court. 
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Another  point  that  deserves  emphasis  because  it  has  been  so  much  more  men* 
tioned  in  recent  months  is  that,  of  all  nations,  the  United  States  should  be  trying 
the  hardest  to  strengthen  international  law,  not  only  in  the  interest  of  peace 
but  even  from  the  point  of  view  of  its  own  economic  interest  This  is  so  because 
it  has  the  most  citizens  and  the  most  investments  in  other  countries.  Interna¬ 
tional  law  to  a  considerable  extent  is,  and  to  a  much  greater  extent  should  be, 
one  of  the  greatest  safeguards  of  citizens  and  investments  abroad. 

In  conclusion  I  would  like  to  return  to  what  seems  to  me  by  far  the  most 
important  aspect  of  this  problem.  While  recognizing  the  vital  importance  of 
keeping  at  least  a  balance  of  military  power  vis-a-vis  Russia,  the  historical  fact 
is  that  vast  armaments  have  usually  been  used  eventually.  War  has  become 
too  devastating  not  to  strive  simultaneously  with  all  our  might  to  find  ways  to 
solve  international  disputes.  Although  Iron  Curtain  countries  are  not  yet 
seriously  interested  in  international  judicial  processes  we  can  be  gaining  ex¬ 
perience  with  friendly  nations  in  the  adjudication  of  legal  disputes  with  them. 
We  have  a  Court,  with  a  good  record  for  13  years,  that  is  trying  to  develop  one 
way  to  help  avoid  wars.  It  seems  to  me  self-evident,  at  least  after  a  reasonable 
amount  of  study,  that  the  risks  involved  in  withdrawing  the  self-judging  reserva¬ 
tion  are  so  slight,  and  the  possible  advantages  so  great  that  the  United  States 
cannot  afford  to  prejudice  its  leadership  of  the  world  forces  that  favor  peace,  in 
freedom,  under  law  by  failing  to  withdraw  the  reservation. 

As  “Teddy"  Roosevelt  said : 

“The  United  States  of  America  has  not  the  option  us  to  whether  it  will  or  will 
not  play  a  great  part  in  the  world.  It  must  play  a  great  part.  All  that  it  can 
decide  is  whether  it  will  play  that  part  well  or  badly." 

I  trust  that  the  thoughts  expressed  in  this  statement  may  be  of  some  use  and 
would  appreciate  its  inclusion  in  the  record  of  the  hearing. 


Statement  of  Hamilton  A.  Lono,  New  York  City,  January  23,  I960 

1.  As  a  member  of  the  bar  of  New  York,  a  veteran  of  the  U.S.  Armed  Forces  in 
both  World  Wars,  and  a  citizen  deeply  concerned  and  active  regarding  the  preser¬ 
vation  in  their  full  integrity  of  man's  God-given  unalienable  rights  in  America,  I 
am  opposed  to  anything  which  might  endanger  the  traditional  American  bulwarks 
of  these  rights;  and,  therefore,  I  favor  retention  of  the  Connally  amendment. 

2.  These  traditional  American  bulwarks  consist  fundamentally  of  the  man- 

over-Qovernment  philosophy,  expressed  in  the  Declaration  of  Independence,  and 
the  Constitution’s  system  of  constitutionally  limited  government  which  was 
designed  primarily  to  make  that  philosophy  an  enduring  success  in  practice;  and 
the  repeal  of  the  Connally  amendment  would  endanger  both  of  these  components 
of  traditional  Americanism  govemmentally.  *" 

3.  Repeal  of  this  amendment  would  open  the  door  to  a  clearly  foreseeable  and 
endless  series  of  decisions,  by  the  foreign  court  involved,  inimical  to  the  welfare 
if  not  the  very  existence  of  the  unalienable  rights  of  Americans  in  America  and 
of  their  subordinate  rights  ns  well — decisions  which  would  flout  or  bypass  the 
philosophy  and  system  mentioned  above. 

4.  It  is  of  the  essence  of  sound  precautionary  conduct,  in  dealing  with  any  such 
basic  step  in  connection  with  changing  in  any  respect  or  degree  our  system  of 
government,  that  we  assume  the  worst  and  provide  appropriate  safeguards 
against  danger  to  the  rights  of  this  generation  and  of  posterity  in  America ;  and 
this  requires  retention  of  the  Connally  amendment  because,  once  repealed  and 
the  foreign  court  possesses  the  Jurisdiction  contemplated  for  it  with  regard  to 
matters  affecting  Americans  in  America,  there  would  be  In  effect  and  in  practice 
no  effectual  limitation  on  Its  power  of  decision — all  theoretical  contentions  to 
the  contrary  notwithstanding. 

5.  This  is  all  the  more  certain,  as  time  passes,  because  of  the  proneness  of 
courts,  of  Judges,  to  grasp  steadily  for  more  and  more  power,  Jurisdiction,  con¬ 
trol— whether  by  way  of  outright  usurpation  of  power  or  by  those  subtle, 
gradual,  and  cumulative  steps  by  which  judicial  power  has  from  time  Im¬ 
memorial  Anally  become  oppressive  in  the  various  nations  of  the  world,  as  his¬ 
tory  teaches.  Witness,  for  instance,  the  brazen  usurpation  of  power  of  the 
Federal  judiciary — under  the  leadership  of  the  U.S.  Supreme  Court — commenc¬ 
ing  in  1937,  in  steadily  increasing  degree  and  boldness  year  by  year  to  date 
until  reaching  its  present  rampart  and  wholesale  character,  as  proved  by  my 
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brochure  published  in  1957,  “Usurpers:  Fear  of  Free  Men”  (copy  Rent  in 
mld-1957  to  nil  Members  of  Congress) . 

9.  To  repeal  the  Connally  amendment  would,  moreover,  tranHfer  great  i>ower 
over  Americans  in  America  to  the  judges  of  the  foreign  Court  in  question  who 
are  not  even  under  the  restriction  (morally  and  legally)  of  being  sworn  to 
supivort  the  U.8.  Constitution ;  as  are  all  of  the  Federal  Judges  who  have  proved 
to  he  UHurj>er  judges  and  therefore  oath  breakers  and  anti-Constitutlon  violators 
of  the  public  trust — along  with  the  Congress  in  every  year  since  1933  under  the 
leadership  of  usurper  Presidents  Roosevelt,  Truman,  Elsenhower.  (See  my 
above  mentioned  1957  study  for  proof  in  this  regard.) 

7.  This  disastrous  experience  within  America,  ever  since  the  mid-1930’s, 
makes  it  Idiotic  to  expect  any  less  offensive  conduct  by  foreign  judges  if  given 
power  as  Intended  by  those  who  favor  repeal  of  the  Connally  amendment ;  and 
the  foreign  judges  in  question  would,  in  addition,  have  backgrounds  devoid  of 
understanding  of,  or  sympathy  for,  the  uniquely  American  belief  man’s  possess¬ 
ing  God-given  unalienable  rights. 

8.  It  is  requested  that  this  statement  in  favor  of  retention  of  the  Connally 
amendment  be  made  a  part  of  your  record  of  hearings,  in  lieu  of  a  fuller  state¬ 
ment  of  supiK>rting  reasons  and  in  lieu  of  personal  appearance  which  your 
10-minute  limit  would  make  offensively  inadequate. 


Statement  of  William  H.  Meyer,  Congressman  at  Laroe,  Vermont,  January 

27,  1000 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  the  Senate 
Committee  on  Foreign  Relations  to  express  my  views  in  favor  of  the  adoption 
of  Senate  Resolution  94,  which  will  eliminate  the  automatic  reservation  under 
which  the  United  States  reserved  the  right  to  determine  unilaterally  whether 
the  subject  matter  of  a  dispute  was  essentially  within  the  domestic  Jurisdiction 
of  the  United  States.  Tills  resolution  will  help  to  increase  the  effectiveness  of 
the  International  Court  of  Justice  and  thereby  contribute  to  securing  world 
peace. 

The  peoples  of  the  world  and  their  politicul  leaders  express  a  universal  de¬ 
sire  for  peace.  Many  proposals  have  been  advanced  to  achieve  this  end.  There 
Is  an  increasing  awareness  that  one  of  the  most  fruitful  ways  of  attaining  world 
peace  is  by  substituting  the  rule  of  law  for  the  rule  of  force. 

Actually,  this  is  not  a  substitution  that  we  seek  but  an  extension  of  a  prin¬ 
ciple  which  has  permitted  modern  man  to  be  free  and  secure  in  pursuing  a 
good  and  purposeful  life  within  his  own  country.  Our  history  illustrates  that 
the  establishment  and  maintenance  of  the  rule  of  law  is  a  continuing  and  de¬ 
manding  task.  The  nature  of  modern  warfare  makes  it  imperative  that  this 
concept  be  universal  rather  than  national. 

With  the  passage  of  Senate  Resolution  94,  the  United  States  will  enhance  the 
possibility  for  a  worldwide  rule  of  law.  We  hoi>e  that  other  nations  with 
strong  reservation  clauses  applicable  to  their  treaties  will  likewise  reexamine 
their  policies.  While  we  are  aware  that  our  action  may  have  varying  effects 
on  other  nations,  on  our  part,  Mr.  Chairman,  we  should  act  to  adopt  Senate 
Resolution  94  out  of  sincere  dedication  to  and  firm  belief  in  our  tradition  of  the 
rule  of  law. 

Mr.  Chairman,  anything  that  we  do  to  promote  international  justice  is  an 
extension  of  liberty  and  freedom  rather  than  a  restraint  uj)on  the  same.  The 
needs  of  our  time  cry  out  for  actions  that  will  speak  louder  than  any  well 
meant  words. 


Statement  of  Alfred  J.  Sciiweppe,1  Seattle,  Wash.,  January  27,  I960 

(Past  chairman  of  American  Bar  Association's  committee  on  peace  and  law 
(1949-58)  ;  currently  chairman  of  its  committee  on  the  Rill  of  Rights;  mem¬ 
ber  of  the  house  of  delegates  (1948-  )  ;  past  president  of  the  Washington 

State  Bar  Association  (1954-55)  ;  dean  of  the  Law  School  of  the  University 
of  Washington  ( 1929-30) ) 


KEEP  JUDGMENTS  ON  DOMESTIC  QUESTIONS  AT  HOME 

The  pnqKKsals  now  so  widely  advocated  and  published  to  permit  the  Inteiv 
national  Court  of  Justice,  “the  principal  judicial  organ  of  the  United  Nations” 

’  Note. — The*  statements  that  follow  are  solely  my  views  as  an  individual  American 
citizen,  and  are  not  made  on  behalf  of  any  person  or  organization  other  than  myself. 
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(art.  02),  commonly  called  the  World  Court,  to  decide  whether  or  not  a  question 
before  it  is  a  U.S.  domestic  question  deserves  the  most  careful  consideration 
in  the  present  posture  of  world  affairs.  It  should  not  be  decided — as  such  de¬ 
cisions  have  come  frequently  in  the  past— -In  a  wave  of  international  emotional¬ 
ism  or  enthusiasm.  It  should  be  decided  solely  in  terms  of  whut  is  best  for  the 
United  States. 

The  World  Court  consists  of  15  judges,  only  one  of  whom  is  from  the  United 
States  of  America.  No  two  judges  may  be  from  the  same  country.  They  are 
elected  for  9-year  terms  by  the  General  Assembly  and  the  Security  Council. 
Nine  judges  constitute  a  quorum,  though  normally  the  full  Court  sits,  with  the 
majority  controlling. 

To  this  World  Court  the  United  States  has  submitted  cases  involving  inter¬ 
national  disputes  and  has  abided  by  the  Court’s  decision.  However,  the  Con¬ 
nolly  reservation  retains  for  the  United  States  the  privilege  of  deciding  which 
matters  pertaining  to  the  United  States  are  international  and  which  are  do¬ 
mestic.  The  Senate,  when  it  attached  the  Connally  reservation  to  the  World 
Court  treaty  in  1946,  obviously  felt  (by  a  vote  of  51  to  12)  that  the  interests 
of  the  United  States  should  not  be  unreservedly  committed  to  a  tribunal  made 
up  almost  exclusively  of  foreigners. 

This  judgment  on  the  part  of  the  Senate  seems  to  me  to  have  been  a  sound 
one,  and  in  the  period  since  1940  there  has  been  no  evidence  to  the  contrary. 
The  reservation  has  not  been  a  deterrent  to  the  use  of  the  World  Court  on  truly 
international  issues.  Nations  that  want  to  use  that  Court  are  free  to  do  so. 
Nor  has  it  been  established  that  America  will  use  Its  power  unfairly.  If  the 
United  States  cannot  be  trusted  to  be  fair  in  this  matter,  how,  from  our  stand¬ 
point.  can  more  trust  be  reposed  in  an  international  tribunal? 

The  chief  result  of  the  reservation  has  been  to  retain  in  American  hands 
jurisdiction  over  issues  that  are  best  decided  by  Americans. 

It  must  not  be  overlooked  that  our  own  State  Department’s  Publication  No. 
3972,  a  paper  in  the  Foreign  Affairs  policy  series,  released  September  1950,  with 
foreword  by  President  Truman,  opened  with  the  words,  “There  is  no  longer 
any  real  distinction  between  ’domestic*  and  'foreign’  affairs.*’  While  this  to 
me  Is  a  wholly  inaccurate  statement,  still  it  could  be  used  by  the  World  Court, 
absent  the  Connally  reservation,  to  make  rulings  adverse  to  us  on  such  vital 
questions  as  Immigration,  tariffs,  Panama  Canal,  and  other  issues  that  most 
of  us  consider  strictly  domestic  business  of  the  United  States. 

It  is  true,  perhaps,  that  resort  to  the  Court  on  genuine  questions  of  inter¬ 
national  law  does  not  occur  as  often  as  some  of  us  might  wish.  However,  the 
reason  seems  to  rest  largely  on  the  widespread  current  belief  that  interna¬ 
tional  problems  of  consequence  should  be  settled  at  the  diplomatic  level  by 
way  of  summit  or  comparable  conferences,  and  not  at  the  Judicial  level.  The 
Suez  Canal  treaty,  for  example,  might  have  made  a  justiciable  case  for  the  Court, 
but  instead,  the  resort  was  to  diplomacy.  Certainly,  so  long  as  the  Commu¬ 
nist  nations  refuse  to  use  the  Court,  the  settlement  of  great  international  issues 
at  the  judicial  level — world  peace  through  world  law — is  not  capable  of  reali¬ 
zation. 

Americans  may  look  to  their  own  Constitution  to  learn  why  the  Connally 
reservation  should  be  preserved.  By  relinquishing  this  reservation  we  would 
permit  the  sovereignty  of  the  United  States  to  be  substantially  impaired.  In 
effect,  we  would  be  giving  to  on  international  tribunal,  without  right  of  appeal 
or  other  redress,  power  to  decide  questions  arising  under  the  U.S.  Constitution 
that  might  affect  our  country,  its  several  States,  and  each  of  us  in  a  manner 
contrary  to  that  contemplated  by  the  Constitution.  The  Founding  Fathers 
might  have  welcomed  the  submission  of  truly  international  questions  to  a  world 
court  on  a  case-by-case  basis,  or  on  a  treaty-by- treaty  basis  (as  suggested  by 
Vice  President  Nixon)  where  the  international  character  of  the  issue  is  clear 
in  advance.  They  certainly  never  contemplated  an  unqualified  blanket  release 
of  sovereignty  of  the  kind  that  would  occur  with  the  withdrawal  of  the  Connally 
reservation.  It  is  surely  open  to  question  whether  the  Senate  should  assume 
such  power  under  the  Constitution  as  it  is  now  written. 

We  have  seen  at  least  one  recent  example  of  the  way  the  sovereignty  of  our 
Nation  might  be  impaired.  The  United  Nations  Charter  states  that  only  inter- 
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national  Issues  shall  fall  under  its  jurisdiction.  But  it  is  also  the  accepted 
view  that  the  decision  as  to  what  issues  are  domestic  and  what  issues  are  inter¬ 
national  resides  conclusively  with  the  United  Nations.  Recently,  over  the  protest 
of  France,  the  General  Assembly  noted  that  the  relation  of  that  country  to  the 
Algerian  people  was  not  a  domestic  question.  What  reason  is  there  to  believe 
that  the  World  Court  might  not  reach  similar  conclusions  on  questions  that 
we  regard  as  domestic? 

Back  in  1947,  organizations  such  as  the  house  of  delegates  of  the  American 
Bar  Association  recommended  withdrawal  of  the  Connally  reservation,  which 
has  since  been  described  as  a  “self* judging”  provision.  However,  the  inter¬ 
national  scene  has  changed  so  radically  since  those  honeymoon  days  of  relative 
harmony  that  the  same  association  has  disapproved  of  numerous  propc  jed 
United  Nations  treaties  as  impinging  improperly  on  the  best  interests  of  he 
United  States.  With  all  of  the  disillusionments  and  disappointments  in  (lie 
international  field  since  1947,  there  is  no  reason  to  believe  that  the  house  of 
delegates  today  would  vote  the  same.  More  recently,  in  1959,  a  committee  of  the 
section  of  international  law  of  the  association  has  urged  in  a  published  report 
the  withdrawal  of  the  Connally  reservation  “at  the  first  favorable  opportunity.” 
The  committee  report — which  does  not  represent  action  of  the  association — says 
that  “the  risks  involved  ore  small,”  but  necessarily  admits  that  there  are  risks. 
The  committee  adds  that  “its  withdrawal  would  have  broad  international  ramifi¬ 
cations  involving  problems  beyond  our  competence.  Accordingly,  we  express 
no  views  as  to  the  manner  and  timing  of  the  withdrawal.” 

I  suggest  that  the  problems  will  also  have  broad  domestic  ramifications.  These 
should  be  weighted  with  the  most  searching  discrimination  before  any  action  is 
taken  to  withdraw  the  reservation.  In  my  judgment,  the  time  to  do  so  has 
not  arrived. 


Statement  of  Charles  S.  Rhyne,  Washington,  D.C.,  January  27,  1960 

While  I  am  a  past  president  of  the  American  Bar  Association  and  am  cur¬ 
rently  chairman  of  the  ABA  Special  Committee  on  World  Peace  Through  Law, 
I  want  to  make  it  clear  that  I  present  this  statement  to  the  committee  in  my 
personal  capacity  only.  I  want  to  emphasize  that  I  have  not  been  auvhorized 
to  testify  officially  on  behalf  of  the  American  Bar  Association.  Hov/ever,  be¬ 
cause  of  my  personal  opinion  regarding  the  essential  need  for  adoption  of  Senate 
Resolution  94,  I  felt  morally  obligated  to  present  this  statement  of  my  views. 

I  sincerely  believe  that  prompt  passage  of  Senate  Resolution  94  is  necessary  so 
that  the  people  of  the  world  will  know  that  by  actions  as  well  as  words  the 
United  States  stands  for  the  rule  of  law  internationally,  as  well  as  nationally. 

We  constantly  call  upon  others  to  prove  by  concrete  acts  and  actions  that  their 
words  espousing  peaceful  methods  of  international  dispute  settlement  are  not 
mere  propaganda.  Adoption  of  Senate  Resolution  94  Is  action  which  would 
demonstrate  to  the  whole  world  that  In  espousing  the  rule  of  law  as  a  replace¬ 
ment  for  the  rule  of  force  internationally  the  United  States  does  support  by 
actions  the  words  which  our  leaders  have  uttered  on  this  subject. 

I  am  assuming  that  others  will  have  presented  the  American  Bar  Associa¬ 
tion’s  resolutions  adopted  in  1946  and  1947  urging,  as  does  Senate  Resolution 
94,  repeal  of  the  so-called  self-judging  reservation.  I  am  assuming  also  that 
the  exhaustive  study  made  by  the  international  and  comparative  law  section  of 
the  American  Bar  Association  entitled  “Report  on  the  Self- Judging  Aspect  of 
the  U.S.  Domestic  Jurisdiction  Reservation  With  Respect  to  the,  International 
Court  of  Justice,”  has  been  already  presented  at  these  hearings.  I  would  like, 
however,  to  supply  to  this  committee  the  attached  compilation  of  editorials 
favoring  the  action  embodied  in  Senate  Resolution  94  as  I  do  rot  believe  this 
particular  compilation  has  been  presented. 

Last  year  the  American  Bar  Association  created  a  special  committee  on  world 
peace  through  law  to  explore  the  possibilities  and  potentials  of  the  role  of  law  in 
the  world  community.  This  committee  sought  the  ideas  of  more  than  6,000  leading 
lawyers,  professor?,  and  Judges  in  74  nations  on  whether  a  world  legal  order 
could  be  achieved  and  how  to  accomplish  that  objective.  International  law  ex¬ 
perts  were  then  employed  to  put  these  ideas  and  prior  experience  with  the  use 
of  international  law,  into  working  papers  which  were  presented  to  regional 
meetings  of  the  loading  trial  lawyers  of  the  50  States — selected  by  State  bar 
association  presidents — in  Boston,  Chlcngo,  San  Francisco,  Dallas,  and  Char¬ 
lotte.  Out  of  these  meetings  came  a  17-point  program  which  American  lawyers 
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agreed  upon  as  a  plan  to  move  the  world  toward  peaceful,  orderly  operation 
under  the  rule  of  law.  One  of  the  17  points  was  that  this  self-judging  reserva¬ 
tion  should  be  repealed  as  recommended  by  Senate  Resolution  04. 

The  resolutions  of  the  American  Bar  Association  on  this  subject  were  adopted 
In  1046  and  1047  before  the  committee  on  world  peace  through  law  was  created 
and  responsibility  for  action  under  the  resolutions  is  that  of  the  committee  on 
peace  and  law  through  the  United  Nations  and  the  international  and  comparative 
law  section  who  sponsored  them.  The  special  committee’s  function  is  educa¬ 
tional  only  but  this  subject  of  World  Court  jurisdiction  is  naturally  one  in  which 
much  education  is  needed. 

Elimination  of  the  self-judging  resolution  is  certainly  a  realistic  and  practical 
conclusion.  The  International  Court  of  Justice,  often  called  the  World  Court; 
in  its  14  years  of  existence  has  decided  less  than  one  case  a  year.  Compare  this 
with  the  record  of  the  U.S.  Supreme  Court.  The  Supreme  Court  disposes  of  more 
than  1,000  cases  a  year,  hearing  oral  argument  In  about  100  of  these.  Less 
than  1  cose  a  year  for  the  whole  world  as  against  more  than  1,000  cases  per  year 
for  one  nation  in  one  court.  And  these  figures  are  all  the  more  significant  when 
we  consider  that  in  the  United  States  we  require  many  more  Federal  and  State 
courts  to  carry  out  the  rule  of  law  in  our  Nation.  And  other  nations  which 
operate  under  the  rule  of  law  likewise  require  many  courts. 

Obviously,  in  their  limited  use  of  the  World  Court  the  nations  of  the  world 
are  taking  only  a  very  minor  step  toward  substituting  the  orderly  processes 
of  law  for  the  rule  of  threats,  terror,  and  violence  internationally.  The  Court  is 
not  looked  upon  as  a  major  force  for  tranquilizing  international  conflicts  today. 
The  peoples  of  the  world  hardly  realize  the  Court  exists.  Certain  it  is  that 
they  do  not  appreciate  its  potential  as  un  instrument  for  world  peace. 

The  Suez  Canal  controversy  was  almost  purely  a  legal  dispute,  but  there 
was  no  great  public  outcry  demanding  that  the  disputing  nations  “go  to  court, 
not  to  war.”  The  Berlin  controversy  fairly  bristles  with  legal  questions,  but 
the  idea  of  taking  those  questions  to  the  World  Court  has  not  been  suggested 
by  the  public  officials  charged  with  its  solution.  The  England-Iceland  fisheries 
dispute  and  a  large  number  of  the  international  border  disputes  that  flare  up 
periodically  are  legal  disputes  where  facts  could  be  found,  the  law  of  title 
applied  and  a  court  decision  made.  But  today  the  availability  of  the  pro¬ 
cedures,  processes,  principles,  and  institutions  of  the  law  court  internationally 
are  seldom  mentioned  and  certainly  they  are  little  used. 

There  are  many  ways  of  advancing  international  cooperation  and  peace  but 
none  is  more  certain  to  achieve  abiding  success  in  the  long  run  than  the  method 
of  able  and  dispassionate  judicial  determination.  A  judicial  determination 
creates  a  widespread  sense  of  confidence  and  trust,  for  it  connotes  fairminded- 
ness  to  all  men.  Yet,  despite  almost  universal  agreement  on  this,  nations  have 
not  inclined  toward  use  of  the  rule  of  law  in  the  World  Court 
The  chief  reason  for  the  World  Court’s  disuse  is  the  reservation  which  Senate 
Resolution  94  would  eliminate.  This  reservation  provides  that  our  acceptance 
of  the  World  Court’s  compulsory  jurisdiction  should  not  apply  to:  "*  *  *  dis¬ 
putes  with  regard  to  matters  which  are  essentially  within  the  domestic  juris¬ 
diction  of  the  United  States  of  America  as  determined  by  the  United  States  of 
America.” 

The  Court,  through  its  procedures  and  in  its  decisions,  compares  most  favor¬ 
ably  with  the  best  national  courts.  The  emptiness  of  the  courthouse  at  The 
Hague  is  not,  therefore,  due  to  a  lack  of  an  adequate  and  competent  court,  nor 
can  it  be  due  to  a  lack  of  international  disputes.  Every  day  the  page  1  head¬ 
lines  of  newspapers  demonstrate  the  existence  of  the  latter.  Nations  avoid  the 
World  Court  not  because  they  really  prefer  war  to  resolution  of  disputes  in 
that  Court,  but  because  they  lack  confidence  in  their  ability  to  get  a  decision 
there,  even  if  they  do  file  a  complaint,  because  of  our  reservation  and  similar 
reservations  by  the  other  nations  who  have  copied  it 
President  Truman,  in  urging  Senate  ratification  of  the  United  Nations  Char¬ 
ter,  including  the  Statute  of  the  International  Court  of  Justice,  said: 

“When  Kansas  and  Colorado  have  a  quarrel  over  the  water  in  the  Arkansas 
River  they  don’t  call  out  the  National  Guard  in  each  State  and  go  to  war  over  it. 
They  bring  a  suit  in  the  Supreme  Court  of  the  United  States  and  abide  by  the 
decision.  There  isn’t  a  reason  in  the  world  whv  we  cannot  do  that  interna¬ 
tionally.” 

Kansas  would  hardly  file  a  complaint  against  Colorado  in  the  Supreme  Court 
if  Colorado  could  automatically  kill  the  complaint  by  advising  the  Court  that 
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Colorado  bad  decided  not  to  allow  the  Court  to  pass  uiK)n  the  Issue.  Yet,  this 
is  exactly  the  kind  of  thing  for  which  the  Senate’s  reservation  provides  with 
respect  to  World  Court  Jurisdiction.  And  under  the  Court’s  statute  this  reser¬ 
vation  is  a  two-way  street.  Any  time  any  other  nation  is  sued  by  the  United 
States  In  the  World  Court  all  the  defendant  nation  need  do  is  to  notify  the  Court 
that  it  considers  the  complaint  to  be  within  its  domestic  Jurisdiction.  The  Court 
must  then  automatically  dismiss  the  complaint.  It  is  obvious  that  this  “boom¬ 
erang”  effect  of  the  Senate’s  reservation  is  disastrous  to  the  rule  of  law  inter¬ 
nationally.  The  crippling  and  blighting  effect  on  the  World  Court  of  this  reser¬ 
vation  is  thus  abundantly  clear. 

Under  the  terms  of  the  United  Nations  Charter  the  Court  has  no  Jurisdiction 
over  domestic  matters.  The  Court  itself  must  summarily  decline  jurisdiction 
over  any  domestic  subject.  And  no  one  for  one  moment  has  urged,  or  ever 
should  urge,  or  could  successfully  urge,  World  Court  jurisdiction  over  domestic 
questions.  It  is  the  distrust  of  the  Court  implied  in  the  U.S.  Senate’s  words  "as 
determined  by  the  United  States  of  America”  which  destroys  the  prestige  of, 
and  confidence  of  others  in,  that  Court.  As  it  tells  others  that  since  we  reserve 
that  decision  to  ourselves  we  do  not  trust  the  Court  to  confine  itself  to  its  spec¬ 
ified  jurisdiction.  There  is  an  old  maxim  that  “no  man  should  sit  as  a  judge 
in  his  own  case.”  Surely  we  can  trust  the  Court  to  decide  what  is  domestic 
and  what  is  International  rather  than  ourselves  sitting  as  a  judge  in  each  case 
to  which  we  are  a  party. 

We  would  not  think  of  allowing  each  defendant  in  a  traffic  court  case  an 
uncontrollable  opinion  either  to  consent  to  the  court's  jurisdiction  and  risk 
conviction  or  acquittal,  or  simply  to  advise  the  traffic  court  that  he  rejects  the 
court's  jurisdiction  entirely  and  go  free  of  all  charges  without  a  trial.  Ob¬ 
viously,  under  such  an  optional  situation,  with  jurisdiction  based  on  consent, 
traffic  courts  would  have  very  little  business — in  fact,  the  police  would  hardly 
waste  their  time  in  citing  offenders  to  traffic  court.  And  so  it  Is  with  the 
World  Court.  Today  no  nation  wastes  time  in  taking  other  nations  there.  And 
I  stress  again  that  situation  exists  because  of  the  reservation  which  Senate 
Resolution  04  would  eliminate. 

We  are  proud  that  ours  is  a  nation  which  from  its  creation  until  now  has 
operated  under  the  nde  of  law.  We  have  a  great  opportunity  to  lead  the  whole 
world  toward  rule  by  law  and  away  from  rule  by  force.  The  Senate  can  do  this 
by  approving  Senate  Resolution  04  and  I  earnestly  urge  that  this  be  done. 

(The  editorials  appended  to  Mr.  Rlryne/s  statement  follow:) 

KWTOKIAI,  COM  MKNTS  ON  TUB  U.S.-SELF-JUnGINO  l'UOVISO  ON  WORLD  COURT 
JURISDICTION — JANUARY  1000 

Note:  This  collection  has  been  compiled  by  the  staff  of  the  American 
Bar  Association  Special  Committee  on  World  Peace  Through  Law.  It 
is  for  illustrative  purposes  only  and  does  not  purport  to  be  a  complete 
collection. 

[From  Newsweek,  Jan.  18,  1060] 

The  Fifteen  Old  Men  of  The  Hague 

“It  is  my  purpose,”  said  President  Eisenhower  in  bis  state  of  the 
Union  message,  “to  intensify  our  efforts  to  replace  force  with  a  rule  of 
law  among  nations.”  He  went  on  to  propose  that  the  United  States  sub¬ 
ject  itself  to  the  International  Court  of  Justice.  This  would  mean 
repealing  the  Connally  amendment.  What  is  the  World  Court?  What 
is  the  Connally  amendment?  In  this  special  report  from  The  Hague, 
Senior  Editor  Arnnud  de  Borchgrave  examines  these  questions. 

Limousine  after  limousine  swung  through  the  massive  iron  gates  of  the  Peace 
Palace  at  The  Hague  and  crunched  briskly  up  the  gravel  drive.  Out  stepped  15 
elderly  gentlemen  from  15  different  countries.  They  were  the  justices  of  the 
International  Court  of  Justice,  gathering  to  listen  to  hearings  on  a  case  known 
as  “Right  of  Passage  Over  Indian  Territory.” 

Inside  the  main  courtroom  a  few  moments  later,  pale  sunlight  filtered  through 
stained-glass  windows  as  the  silver-chained  usher  announced  “La  Cour”  (“the 
court”).  Everyone  present — diplomats,  lawyers,  students,  a  few  tourists — stood 
up  as  the  15  justices,  dignified  in  their  black  robes  and  white  lace  bibs,  took  their 
seats,  and  snnk  deep  into  a  imsture  of  learned  listening.  The  oldest  justice  is 
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Jules  Basdevant  of  France,  now  82.  Not  much  younger  are  Court  President 
Helge  Klaestad  of  Norway,  74,  and  the  U.S.  member,  Green  Hack  worth,  77. 

Decisions,  small  and  slow  :  Portugal  claimed  the  right  of  its  citizens  to  travel 
between  the  tiny  Portuguese  territory  of  Daimlo  (population:  04,000)  on  India's 
west  coast,  and  Its  even  smaller  interior  enclaves  of  DadrA  and  Nagar-Aveli. 
India  had  been  blocking  such  passage  since  1054. 

The  case  had  been  on  the  Court’s  docket  since  10.55  and  already  had  droned 
through  such  procedural  stei>s  as  India’s  “Six  Preliminary  Objections”  and 
Portugal’s  “Observations  and  Submissions  in  Regard  to  the  Objections."  Now 
the  Court  was  convened  and  working  solely  on  this  case.  India’s  counsel  spoke 
for  a  week  ;  the  Portuguese  argued  for  more  weeks.  At  last,  the  Court  withdrew 
to  deliberate.  A  decision  is  expected  any  day. 

Unfortunately,  most  of  the  cases  brought  before  the  Court  these  days  are  of 
this  trivial  nature.  Yet  the  World  Court  was  established  by  the  U.N.  Charter 
in  1946  with  far  more  urgent  purpose.  It  was  intended  as  a  sister  body  to  the 
Security  Council  and  the  General  Assembly.  Full  of  hope  and  promise,  the 
new  Court  moved  into  the  magnificent  Carnegie-endowed  Peace  Palace  which 
had  been  occupied  by  the  prewar  Court  of  International  Justice,  a  League  of 
Nations  offshoot.  Most  of  the  old  Court's  procedures,  rulings,  and  precedents — 
as  well  as  its  350, 000- volume  law  library — were  absorbed. 

Since  then,  however,  the  Court,  like  its  sister  bodies,  the  Security  Council  and 
the  General  Assembly,  has  suffered  heavily  at  the  hands  of  the  cold  war.  The 
Soviet  Union,  although  sending  a  judge,  has  never  shown  the  slightest  intention 
of  submitting  itself  to  the  Court’s  jurisdiction.  Meanwhile,  the  great  political 
issues  of  the  cold  war — the  Berlin  blockade,  Korea,  Hungary — and  even  some 
semilegal  issues  such  as  the  nationalization  of  Suez,  have  passed  the  World 
Court  by. 

The  foot-dragger :  The  Court  has  also  suffered  from  nationalist  suspicions. 
France,  Pakistan,  and  Britain  had  each  reserved  for  themselves  the  decision  as 
to  what  cases  involving  themselves  the  Court  may  discuss,  but  the  leading  foot- 
dragger  has  been  America.  The  U.S.  Senate,  fearing  that  the  Court’s  charter 
would  empower  it  to  overrule  such  domestic  legislation  as  the  tariff  and  immi¬ 
gration  acts,  added  a  restriction  before  it  would  ratify  the  charter.  This  restric¬ 
tion,  principally  sponsored  by  former  Senator  Tom  Connally  of  Texas,  put  this 
country  on  record  as  saying  in  effect :  “We  will  go  to  the  Court  only  when  we 
feel  like  it.”  And  to  date,  the  United  States  has  gone  before  the  World  Court 
only  10  times. 

Crippled  by  this  American  reservation,  the  Court  has  been  forced  to  spend  its 
time  on  picayune  cases  like  that  of  the  Portuguese  enclaves. 

Some  typical  examples : 

Asylum  (Colombia  v.  Peru).  When  Peruvian  Socialist  leader  Haya  de  la 
Torre  took  refuge  in  the  Colombian  Embassy  In  Lima  in  January  1949,  Peru 
asked  the  Court  for  permission  to  extradite  him.  The  case  involving  one  man 
ultimately  went  before  the  Court  three  times  for  interpretative  decisions. 
Before  any  final  ruling  had  been  made,  de  la  Torre  had  slipped  to  Europe. 

Minquiers  and  Ecrehos  (Britain  v,  France).  Two  tiny  groups  of  islets  off  the 
French  coast,  which  had  been  disputed  since  1066,  were  claimed  by  France. 
The  Court  ruled  that  “direct  evidence  of  possession”  (held  by  Britain)  out¬ 
weighed  “indirect  presumptions  based  on  matters  in  the  Middle  Ages.” 

The  Temple  (Cambodia  v.  Thailand).  An  obscure  temple  perched  on  the 
jungle  border  between  those  two  southeast  Asian  kingdoms  is  disputed.  Cam¬ 
bodia's  claim,  now  pending  before  the  Court,  is  that  the  temple  clearly  became 
Cambodian  by  the  terms  of  an  equally  obscure  Franco- Siamese  treaty  in  1907. 

In  the  long  run  the  Court’s  thoroughness  and  objectivity  in  every  case,  how¬ 
ever  small,  have  made  a  strongly  favorable  impression  in  the  United  States. 
Last  year,  Vice  President  Nixon  suggested  that  the  Court  might  be  made  the 
arbiter  of  any  disputes  arising  from  future  U.S,  agreements  with  the  Soviets. 
The  American  Bar  Association  last  August  strongly  urged  wider  use  of  the 
Court,  pointing  out  that  with  increasing  American  investment  abroad — much 
of  it  in  areas  where  arbitrary  nationalization  could  happen— a  court  in  which 
to  sue  for  compensation  is  a  must  for  American  businessmen. 

But  it  is  humanity’s  overriding  self-interest  which  dictates  increased  U.S. 
interest  in  the  World  Court.  As  Nixon  put  it :  “If  this  sword  of  annihilation  is 
ever  to  be  removed  from  Its  precarious  balance  over  the  head  of  all  mankind, 
some  more  positive  courses  of  action  than  massive  military  deterrence  some¬ 
how  must  be  found.” 


„  pc^T|VS,  copy 


372 


INTERNATIONAL  COURT  OF  JUSTICE 


Too  strong  or  too  weak :  Despite  nil  this,  repeal  of  the  Connolly  amendment 
fa oefl  tough  sledding  In  the  U.S.  Semite.  A  resolution  to  rei>cul  the  amendment, 
offered  Inst  year  by  Senator  Hubert  Humphrey,  died  inglorlously  in  committee. 
There  la  strong  opposition  from  the  Senate’s  conservative  southerners;  some 
fear  that  under  liberalized  World  Court  jurisdiction,  the  U.S.  racial  question 
may  one  day  turn  up  on  the  Court's  docket.  One  opponent,  Senator  Karl  Mumlt 
of  South  Dakota,  worries  that  the  Court  will  move  Into  fields  like  America’s 
restrictive  Immigration  policies. 

In  answering  these  arguments  no  International  lawyer  maintains  today  that 
the  basic  International  differences  between  the  West  and  <rommunism  can  be 
submitted  to  the  World  Court.  Yet  many  hoi>e  that,  in  time,  the  Soviet  Union 
will  come  to  recognize  law  as  the  only  real  alternative  to  war.  To  these  opti¬ 
mists,  It  now  seems  Imperative  that  the  United’  States  demonstrate  a  similar 
trust. 

All  the  drama  and  complexity  of  clashing  Ideologies  and  emerging  jieoples,  all 
the  potential  excitement  and  danger  of  nations  probing  Into  space,  may  sound 
like  too  much  for  15  elderly  gentlemen  working  serenely  away  in  one  of  the 
quietest  towns  in  Europe.  Yet  the  Court  at  least  is  a  place  to  make  a  start  along 
the  road  to  the  worldwide  rule  of  law.  It  was  this  that  Mr.  Elsenhower  had  in 
mind  when  he  spoke  to  Congress  and  nHked  that  the  United  States  now  accept 
decisions  of  the  World  Court  ns  the  law  of  the  land. 


[From  the  Louisville  (Ky.)  Courier-Journal,  Oct.  14.  19501 

Broader  Power  fok  the  Worm)  Court 

One  of  the  first  chores  of  the  next  session  of  Congress  should  be  n  reconsidera¬ 
tion  of  the  Connally  reservation  to  our  full  participation  In  the  International 
Court  of  Justice.  Another  recommendation  to  this  effect  comes  from  the  section 
on  international  law  of  the  American  Bar  Association. 

The  reservation,  which  In  effect  gives  this  country  a  veto  right  over  any  suit 
brought  against  it  in  the  World  Court,  was  the  work  of  the  late  Senator 
Connally  of  Texas.  It  embodied  the  lingering  Isolationism  that  had  colored  our 
original  attitude  to  the  first  World  Court  and  rallied  the  die-hards  of  both 
parties  to  Its  support.  Its  retention  has,  according  to  the  bar  association  group, 
damaged  American  economic  interests  abroad  and,  of  greater  lmi>ortanee, 
'impaired  the  U.S.  leadership  of  the  free  world.” 

Several  members  of  this  administration  have  called  for  repeal  of  the  Connally 
reservation.  But  a  rei>eal  projmsal  has  not  yet  been  formally  embodied  in  a 
legislative  measure.  President  Elsenhower  should  use  all  ids  prestige  to  push 
such  a  measure  through  his  last  congressional  session.  Its  passage  would  be  a 
tangible  tribute  to  the  effort  be  has  made  to  remove  the  old  isolationist  stigma 
from  his  party.  And  it  would  give  a  new  impetus  to  the  effort  to  make  the 
Court  a  more  forceful  arm  of  International  justice. 


[From  Life  m&gaslne,  Oct.  20,  1050] 

Strengthen  This  Weak  Court 

“It  has  provided  an  excuse  for  saying  that  not  even  the  United  States,  the 
leader  of  the  free  world,  is  wholehearted  in  its  support  of  International  Judicial 
processes.”  Thus  a  special  committee  of  the  American  Bar  Association  describes 
the  1046  Connally  amendment  Its  report  reiterates  the  ABA's  demand  for 
repeal  of  this  major  roadblock  in  the  advancement  of  world  law. 

The  Connally  amendment  limits  the  terms  of  our  adherence  to  the  World 
Court  by  insisting  that  the  United  States  alone  can  determine  what  happens 
to  be  “within  Its  domestic  jurisdiction.”  In  effect,  it  serves  notice  on  the  world 
that  We  do  not  trust  the  Court  to  limit  Its  own  jurisdiction  to  international 
affairs. 

Last  March,  when  Democratic  Senator  Humphrey  Introduced  a  bill  in  the 
Senate  to  repeal  this  legal  chauvinism,  both  the  President  and  the  Secretary  of 
State  endorsed  It.  So  did  the  bar.  Its  support  is  about  as  nonpartisan  as  any 
bill  could  possibly  have.  Nevertheless,  it  died  In  committee.  We  urge  the  Senate 
to  makes  Its  passage  a  prime  priority  when  it  reconvenes  in  January. 


INTERNATIONAL  COURT  OF  JUSTICE 


373 


“From  h  strictly  selfish  economic  j>olnt  of  view"  says  the  ABA  report,  “the 
United  States  Hliould  be  doing  all  It  can  to  strengthen  International  law  and  to 
advance,  not  discourage,  means  of  enforcing  International  obligations."  Ainen. 


(From  the  Denver  (Colo.)  Pont,  Oct.  18,  1950) 

Frailty  of  World  Law  Hurts  United  States 

A  special  committee  of  the  American  Bar  Association,  headed  by  Lyman  F. 
Tondel,  J'r.,  of  New  York,  has  added  Its  voice  to  those  which  have  been  demand¬ 
ing  that  the  United  States  exert  leadership  to  turn  the  International  Court  of 
Justice,  sometimes  known  us  the  World  Court,  Into  an  effective  agency  for  set¬ 
tling  disputes  between  countries  according  to  rules  of  law. 

The  International  Court  has  headquarters  at  The  Hague.  It  Is  an  agency  of 
the  United  Nations.  It  has  15  distinguished  Judges  who  are  paid  $20,000  a  year 
each.  It  has  everything  except  cases  to  hear  and  decide.  In  13  years  It  has 
decided  only  10  suits. 

Why? 

The  answer  Is  that  the  United  States,  Britain  and  most  of  the  other  free  world 
states,  ns  well  as  all  the  Communist  states,  have  virtually  boycotted  the  Court. 

Of  the  30-odd  members  of  the  U.N.,  approximately  50,  including  the  Commu¬ 
nist  countries,  have  taken  the  position  that  they  will  not  recognize  the  compulsory 
Jurisdiction  of  the  Court  in  any  cases  affecting  them. 

Of  the  countries  willing  to  concede  some  compulsory  Jurisdiction  to  the  Court, 
18,  including  the  United  States,  have  so  qualified  their  acceptance  of  the  Court's 
authority  ns  to  rob  it  of  any  real  effectiveness. 

For  example,  In  1940,  when  this  country  agreed  to  accept  the  Jurisdiction  of 
the  Court,  except  In  matters  of  domestic  Jurisdiction,  the  Senate  adopted  the 
Connally  amendment  under  which  we  reserve  the  right  to  decide  for  ourselves 
when  issues  are  “domestic"  in  nature. 

In  other  words,  If  we  are  sued  in  the  International  Court  and  do  not  want  to 
go  to  trial,  we  can  ulways  say,  “This  is  a  domestic  matter,"  and  refuse  to  appear. 

Obviously,  a  system  of  law,  local,  national,  or  ii;*  ^national,  cannot  amount  to 
much  if  parties  to  suits  can  decide  for  themselves  whether  they  want  to  submit 
to  a  court. 

After  a  lengthy  study,  the  Tondel  committee  has  found  that  the  adoption  of 
the  Connally  reservation  by  the  United  States  has  encouraged  other  countries 
to  refuse  to  agree  to  give  the  International  Court  compulsory  Jurisdiction. 

Thus,  we  have  hurt  the  ability  of  the  Court  to  develop  into  a  strong  agency  for 
the  settlement  of  controversies  by  peaceful  means,  although  the  establishment 
of  such  an  agency  is  indispensable  if  disarmament  Is  ever  to  succeed. 

Because  the  foreign  interests  of  the  United  States,  including  business  Inter¬ 
ests,  are  larger  than  those  of  any  other  country,  we  would  gain  the  most  from 
the  creation  of  an  effective  court  system  to  deal  with  International  disputes,  the 
committee  points  out. 

Viewed  In  this  light,  the  repeal  of  the  Connally  amendment  becomes  a  matter 
of  self-interest  which  we  should  be  smart  enough  to  recognize. 


(From  the  Youngstown  (Ohio)  Vindicator,  Oct  24,  1969) 

More  Power  fob  World  Court 

Recently  a  special  committee  of  the  American  Bar  Association  called  upon 
Congress  to  discard  the  Connally  reservation  by  which  the  United  States  can 
veto  the  World  Court’s  Jurisdiction  over  American  cases. 

The  Connally  amendment,  in  essence,  provides  that  the  United  States  alone 
shall  decide  whether  issues  brought  before  the  Court  "are  essentially  within  the 
domestic  Jurisdiction  of  the  United  States."  This  provision  Is  simply  a  loophole 
for  escaping  compulsory  Jurisdiction  of  the  Court.  Since  other  nations  tend 
to  follow  American  precedent,  the  Connally  amendment  must  be  regarded  as  a 
major  roadblock  to  world  peace  through  world  law. 

In  13  years  the  World  Court  has  decided  only  10  cases  and,  strangely  enough, 
the  nation  to  blame’ is  the  United  States.  True,  the  Soviet  Union  does  not  even 
recognise  the  World  Court’s  Jurisdiction.  Moscow,  of  course,  can  always  retort 


- 

»v 


374 


INTERNATIONAL  COURT  OP  JUSTICE 


that  it  is  only  following  American  example.  The  United  States,  however,  is 
the  lender  of  free  world  nations  dedicated  to  legal' morality  and  individual  free¬ 
dom. 

This  year  several  proposals  have  been  made  to  give  the  World  Court  th’e 
jurisdiction  it  should  have.  President  Eisenhower,  in  his  state  of  the  Union 
message,  asked  for  needed  changes.  Senator  Humphrey  introduced  a  resolution 
in  Congress  seeking  to  repeal  the  Oonnally  amendment.  Vice  President  Nixon 
has  called  for  full  recognition  of  the  powers  of  the  United  Nations  justices  at 
The  Hague  and  now  the  American  Bar  Association  has  renewed  the  battle  which 
it  initiated  in  1947. 

Congress  could  make  a  notable  contribution  toward  achieving  more  inter¬ 
national  stability  if  it  would  knock  out  the  Oonnally  amendment  at  its  forth¬ 
coming  session. 


[From  the  Boston  (Mass.)  Christian  Science  Monitor,  Oct.  15,  1959] 

Untyino  the  World  Court 

Americans  take  it  for  granted  that  they  are  a  law-abiding  people  living  under 
a  law-abiding  Government  of  their  own  creation.  They  are,  and  it  is — for  the 
most  part. 

However,  for  nearly  a  decade  and  a  half  the  United  States  has  refused  to  be 
bound  to  go  to  court  to  settle  international  disputes  unless,  in  essence,  it  decides 
it  should. 

The  result,  as  described  in  detail  on  the  other  side  of  this  page,  is  that  the 
World  Court  at  The  Hague  has  decided  only  10  cases  in  13  years.  That’s 
about  as  many  opinions  as  the  U.S.  Supreme  Court  may  hand  down  on  a  single 
decision  Monday. 

Blame  for  this  situation  may  be  apportioned  fairly  widely  among  the  nations. 
The  other  world  titan,  the  Soviet  Union,  does  not  even  formally  accept  the  World 
Court’s  jurisdiction.  But  the  United  States  Is  the  leader  of  nations  dedicated  to 
legal  morality  as  a  bulwark  to  individual  freedom.  So  it  must  hold  itself  ethi¬ 
cally  responsible  for  having  set  the  example  for  other  nations  to  use  the  Court 
only  when  they  wish  to  call  a  matter  international  rather  than  domestic. 

This  year  there  has  been  a  sudden  upsurge  of  moves  to  end  U.S.  reservations 
about  the  use  of  the  World  Court. 

President  Eisenhower  called  for  a  change  of  the  situation  in  his  January 
state  of  the  Union  message.  Democratic  Senator  Hubert  Humphrey  introduced 
a  congressional  resolution  to  repeal  the  Connally  amendment  of  1946,  which 
reserved  to  the  United  States  power  to  deny  World  Court  jurisdiction. 

Later  in  the  spring,  Vice  President  Nixon  proposed  that  new  treaties  nego¬ 
tiated  by  Washington  include  a  clause  binding  signing  nations  to  refer  disputes 
under  those  specific  treaties  to  the  U.N.  justices  at  The  Hague.  The  recent 
Republican  policy  proposals  of  the  Percy  committee  second  Mr.  Nixon’s  sug¬ 
gestion. 

And  finally,  this  week,  a  special  committee  of  the  American  Bar  Association 
has  come  out  unequivocally  in  favor  of  discarding  the  Connally  reservation  and 
writing  the  Court’s  jurisdiction  into  new  treaties. 

This  growing  nonpartisan  movement  is  needed.  We  believe  that  the  cause 
of  world  stability  would  be  measurably  advanced  if  the  next  session  of  Con¬ 
gress  would  repeal  the  Connally  amendment. 

The  way  to  move  toward  justice  by  international  law  rather  than  by  inter¬ 
national  bombing,  market  cutting,  or  infiltration  is  to  agree  to  a  legal  system 
without  reservation,  and  then  to  list  the  Court  as  a  binding  arbiter  on  each 
treaty  freely  signed. 

International  law  will  never  have  a  chance  to  grow  into  a  system  of  peaceful 
justice  matching  that  of  tribal,  community,  city,  State,  and  National  law  unless 
its  potential  clients  agree  to  its  formation  piece  by  piece  as  their  mutual  self- 
interest  allows. 

There  is  a  tendency  to  feel  that  big  nations  can  get  their  way  without  the 
Court,  so  why  worry?  The  fact  is  that  any  big  nation  widely  involved  in  the 
world  is  subject  to  a  multiplicity  of  nonmilitary  conflicts  that  may  go  against  it 
unless  it  apj>eals  either  to  brute  force  or  to  law. 

Washington  is  publicly  committed  against  the  former.  It  is  only  sense  to  see 
that  full  use  is  made  of  the  latter. 
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[From  the  New  York  (N.Y.)  Herald  Tribune,  Oct.  13,  1059] 

Time  To  Undo  Some  Damage 

For  years  one  of  the  cornerstones  of  American  policy  lias  been  an  effort  to 
strengthen  the  rule  of  law  among  nations,  to  the  end  that  ultimately  this  should 
supplant  the  rule  of  force. 

Yet  the  United  States  has  at  the  same  time  been  guilty  of  hobbling  the  very 
Court  that  is  the  institutional  symbol  of  international  law.  By  its  own  statute, 
the  International  Court  of  Justice  is  bound  not  to  pass  on  matters  “essentially 
within  the  domestic  jurisdiction”  of  any  nation.  But  in  HMG  the  Senate  adopted 
the  so-called  Connally  amendment,  which  reserves  to  this  country  the  exclusive 
right  to  decide  whether  a  dispute  is  essentially  within  the  domestic  jurisdiction 
of  the  United  States — that  is,  unilaterally  to  deny  jurlsdicion  to  the  World 
Court,  the  15  members  of  which  are  chosen  by  the  United  Nations. 

The  basic  evil  of  this  is  that  it  stands  as  a  public  declaration  of  a  lack  of 
confidence  in  the  Court.  Our  unfortunate  example  has  been  followed  by  other 
nations,  and  has  contributed  to  the  fact  that  since  the  Court  was  set  up  only 
an  average  two  cases  a  year  have  come  before  it. 

Many  voices,  including  that  of  the  present  administration,  have  been  raised 
in  favor  of  modifying  or  eliminating  the  Connally  amendment.  The  latest  has 
come  now  in  the  form  of  a  report  by  a  committee  of  the  American  Bar  Associa¬ 
tion,  which  argues  that  the  provision  “has  provided  an  excuse  for  saying  that 
not  even  the  United  States,  the  leader  of  the  free  world,  is  wholehearted  in  its 
support  of  international  judicial  processes.” 

The  Nation  has  matured  considerably  in  its  role  of  world  leadership  since 
1046.  A  mark  of  that  maturity  would!  be  the  prompt  repeal  of  the  damaging 
Connally  amendment,  with  the  affirmation  such  action  would  provide  of  our 
respect  for  international  law  and  our  faith  in  the  World  Court. 


[From  the  New  York  (N.Y.)  Times,  Oct.  13,  1069] 

For  a  Real  World  Court 

A  court  whose  jurisdiction  depends  on  the  whim  of  the  defendant  cannot  add 
much  to  the  law.  Yet  this  is  the  status  of  the  International  Court  of  Justice, 
which  in  effect  has  existed  since  1922,  first  under  the  League  of  Nations,  later 
under  the  United  Nations. 

Signatories  to  the  statute  creating  the  World  Court,  as  it  is  handily  called, 
may  accept  compulsory  jurisdiction  “in  all  legal  disputes”  concerning  the  inter¬ 
pretation  of  a  treaty,  any  question  of  international  law,  threatened  breaches 
“of  an  international  obligation”  and  reparations  “to  be  madd  for  the  breach  of 
an  international  obligation.” 

The  United  States  had  rejected  the  old  League’s  Permanent  Court  of  Inter¬ 
national  Justice.  We  were  logically  compelled  to  accept  the  new  Court,  since  it 
was  tied  to  the  charter,  but  under  the  Connally  reservation  we  stipulated  that 
compulsory  jurisdiction  should  “not  apply  to  *  *  *  disputes  with  regard  to 
matters  which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States,  as  determined  by  the  United  States.”  In  simpler  terms,  we  would  honor 
our  international  parking  tickets  only  if  we  felt  like  It 

Comparable  reservations  have  been  made  by  France,  Israel,  Pakistan,  South 
Africa,  and  other  countries.  The  United  Kingdom  and  some  British  Common¬ 
wealth  members  have  reserved  “disputes  *  *  *  which  by  international  law  fall 
exclusively  within  the  jurisdiction”  of  the  member  nation. 

A  committee  of  the  American  Bar  Association  has  now  urged  that  we  take 
the  lead  In  ending  this  jurisdictional  nonsense.  Either  we  have  a  World  Court 
or  we  do  not.  The  time  has  come  to  repeal  the  Connally  reservation,  as  a  moldy 
relic  of  a  dead  isolationism.  No  worthwhile  element  of  our  sovereignty  will  be 
endangered  if  we  fully  accept  the  rule  of  law  and  reason,  and  it  will  certainly 
be  endangered  if  we  do  not. 
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{From  tho  Dos  Moines  (Iowa)  Register,  Oet.  18, 1050] 

Strengthening  World  Court 

The  World  Court  cannot  amount  to  much  for  settling  legal  disputes  among  the 
great  powers  (though  it  can  among  lesser  powers)  so  long  as  the  United  States 
clings  to  the  Connolly  reservation. 

The  United  States,  in  joining  the  Court,  accepted  obligatory  Jurisdiction  of  the 
Court  In  four  classes  of  International  disputes  with  countries  which  had  also 
accepted  obligatory  jurisdiction  in  these  four  types  of  cases.  But  by  the  Con¬ 
nolly  amendment,  the  United  States  insisted  on  deciding  for  itself  whether  any 
particular  dispute  was  properly  international,  or  whether  it  was  “essentially 
domestic.” 

The  Court,  under  Its  own  statute,  refuses  to  consider  cases  it  regards  us  essen¬ 
tially  domestic,  but  the  United  States  insists  on  being  the  judge  in  its  own  case 
on  this  point 

President  Eisenhower  recognizes  the  unfairness  of  this  and  has  spoken  out  for 
repealing  the  Connolly  reservation. 

The  American  Bar  Association  has  been  critical  of  this  reservation  for  some 
time.  Sunday  a  new  report  by  an  American  Bar  Association  committee  came  out 
strongly  urging  repeal  of  this  reservation. 

In  1940,  the  reservation  may  have  been  necessary  to  get  the  United  States  to 
Join  in  setting  up  and  supporting  the  Court,  at  all.  Senator  Thomas  ConnaUy 
(Democrat,  of  Texas)  thought  so,  and  sponsored  the  amendment.  Past  history 
justified  his  concern.  Successive  Senates  had  blocked  the  recommendation  of 
every  single  President  from  Woodrow  Wilson  to  Franklin  Roosevelt  for  joining 
the  old  1920-45  World  Court.  Earlier  Senates  had  Insisted  on  similar  reserva¬ 
tions  to  the  arbitration  treaties  of  the  1900-1914  period. 

But  a  lot  has  happened  since  1940. 

A  rule  of  law  among  nations  as  well  ns  within  nations  is  no  longer  an  idealist's 
dream :  it  is  a  practical  necessity  for  survival. 

Strengthening  the  World  Court  is  only  a  small  part  of  the  solution,  as  advo¬ 
cates  of  repeal  of  the  Connolly  amendment  recognize.  But  it  is  an  Important 
step. 

The  world  has  no  police  force,  the  World  Court  has  no  marshals,  there  is  no 
real  world  legislature.  There  are  some  promising  beginnings,  most  of  them  in 
the  United  Nations.  But  the  United  Nations  is  a  voluntary  association,  and  very 
far  from  a  world  government. 

The  World  Court  exists.  It  is  highly  respected.  So  far  it  has  been  very  little 
used.  The  American  Bar  Association  committee  report  points  out  one  of  the 
easiest  and  most  promising  ways  to  give  the  Court  more  prestige  and  more  work 
to  do. 


[From  Time,  December  7,  1950) 

The  Presidency 

TOWARD  WORLD  LAW 

“One  of  the  great  purposes  of  this  administration,"  wrote  Dwight  Eisenhower 
on  the  eve  of  his  world  tour,  “his  been  to  advance  the  rule  of  law  in  the  world 
through  actions  directly  by  the  U.S.  Government  and  in  concert  with  the  govern¬ 
ments  of  other  countries.  It  is  open  to  us  to  further  this  great  purjK)se  both 
through  optimum  use  of  existing  international  institutions  and  through  the  adop¬ 
tion  of  changes  and  improvements  in  those  institutions." 

So  saying,  in  a  letter  to  Minnesota's  Senator  Hubert  Humphrey,  the  President 
alined  himself  with  Humphrey's  persistent  effort  to  remove  a  major  roadblock 
in  the  U.S.  relationship  with  the  International  Court  of  Justice  at  The  Hague. 
The  roadblock:  the  so-called  Connally  amendment  of  1946,  under  which  the 
United  States  reserves  the  right  to  bypass  the  World  Court  on  any  dispute  that 
it  considers  “essentially  domestic." 

"I  intend,  on  an  appropriate  occasion,"  the  President  promised  Democrat 
Humphrey,  “to  restate  to  the  Congress  my  support  for  the  elimination  of  this 
reservation.  Elimination  of  this  automatic  reservation  from  our  own  declara¬ 
tion  accepting  compulsory  jurisdiction  would  place  the  United  States  in  a  better 
1  position  to  urge  other  countries  to  agree  to  wider  jurisdiction  of  the  Interna¬ 
tional  Court  of  Justice." 
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With  such  a  quiet  “great  purpose,”  which  Is  not  the  stuff  of  headlines,  the 
United  States  could  contribute  to  the  world  a  clear  and  enduring  leadership 
which  Is  not  the  stuff  of  communism. 


[From  the  Atlanta  (Ga.)  Journal,  Oct  18,  1080] 

A  Real  World  Court 

The  American  Bar  Association  has  nudged  the  United  States  a  little  closer 
toward  endorsement  of  the  principle  of  world  peace  through  world  law.  One 
of  Its  committees  has  urged  that  this  country  abandon  its  reservation  to  the 
jurisdiction  of  the  International  Court  of  Justice. 

The  Connally  reservation  as  It  is  called,  aided  by  the  U.S.  Senate  when  it 
accepted  the  World  Court’s  Jurisdiction,  declared  that  it  would  not  apply  to 
purely  domestic  matters  and  that  it  would  be  the  Government's  business  to 
decide  what  was  domestic  and  what  wasn't.  This  gives  the  United  States  an 
automatic  veto  over  any  suit  brought  against  it  in  the  World  Court 

The  ABA  committee  charged  that  the  Connally  reservation  had  severely 
reduced  the  effectiveness  of  the  World  Court  In  handling  international  disputes. 
It  thus  echoed  the  opinion  voiced  in  Atlanta  last  May  by  Charles  S.  Rhyne,  former 
president  of  the  ABA. 

President  Elsenhower  has  called  for  repeal  of  the  reservation  but  has  sent 
no  draft  of  legislation  to  Congress.  Vice  President  Nixon  has  urged  that  future 
treaties  this  country  negotiates  Include  a  proviso  that  both  parties  accept  un¬ 
qualified  Jurisdiction  by  the  World  Court. 

Only  when  international  relations  are  resting  solidly  on  the  bedrock  of  world 
law  will  there  ever  be  any  permanent  peace.  This  country  has  a  glorious  oppor¬ 
tunity  to  reclaim  the  propaganda  initiative  from  Soviet  Russia  In  a  sincere 
promotion  of  world  peace  through  world  law. 


[From  the  Miami  (Fla.)  News,  Aug.  .28,  1959] 

If  We  Mean  What  We  Sat,  Repeal  That  Amendment 

Freedom  under  law  Is  one  of  the  most  powerful  ideas  ever  conceived  by  the 
mind  of  man. 

These  are  not  our  words,  although  we  subscribe  to  them  wholeheartedly. 
They  are  the  words  of  U.S.  Attorney  General  William  P.  Rogers  In  his  address 
to  the  American  Bar  Association  here. 

Mr.  Rogers  was  urging  that  the  United  States  put  itself  unreservedly  under 
the  jurisdiction  of  the  International  Court  of  Justice  at  The  Hague. 

This  Court,  usually  known  as  the  World  Court,  was  set  up  to  adjudicate 
disputes  between  nations.  It  has  never  functioned  except  to  a  small  degree 
because  the  United  States,  under  the  Connally  amendment,  reserved  to  itself 
the  right  to  say  whether  or  not  it  accepted  jurisdiction. 

As  a  result,  the  Soviet  Union,  following  our  precedent,  has  refused  to  allow 
itself  to  be  sued,  claiming  in  each  instance  that  the  dispute  was  within  its  own 
domestic  Jurisdiction. 

That  was  the  Soviet  plea  when  we  have  attempted  to  sue  that  country  for 
wanton  attacks  on  American  military  aircraft. 

Presumably,  Mr.  Rogers  was  speaking  for  the  Elsenhower  administration. 
President  Eisenhower  in  his  state  of  the  Union  message  asked  Congress  to 
“reexamine”  our  position.  Senator  Hubert  Humphrey  of  Minnesota  introduced 
u  resolution  to  repeal  the  Connally  amendment  It  has  been  buried  in  the 
Senate  Foreign  Relations  Committee. 

If  President  Elsenhower  really  believes  in  freedom  under  law  as  a  substitute 
for  war,  why  doesn't  he  call  upon  the  Senate  to  act? 


[From  the  Pittsburgh  (Pa.)  Post  Gasette,  Oct  26,  1969] 

Work  for  the  World  Court 

An  essential  way  for  the  United  States  to  strengthen  the  International  Court 
of  Justice  is,  as  we  recently  dismissed  in  these  columns,  to  scrap  the  Connally 
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amendment  This  device,  which  reserves  to  the  United  States  the  right  to 
say  what  is  or  isn’t  of  “domestic  jurisdiction/'  imiK>ses  a  national  veto  over  the 
Court's  proper  work.  Roth  in  itself  and  as  an  example  to  free  nations  of  lesser 
stature  than  the  United  States,  the  Coiiimlly  amendment  hobbles  the  Court  and 
helps  stltle  the  growth  of  an  international  order  of  law.  The  American  Bar 
Association  wisely  wants  the  amendment  repealed. 

But  there  is  something  else  the  United  States  can  do  to  enhance  the  Court. 
Earlier  this  year,  Vice  president  Nixon  suggested  that  In  any  new  treaty,  the 
United  States  and  the  other  contracting  party  Include  a  clause  giving  the  Inter¬ 
national  Court — which  is  less  formally  known  as  the  World  Court — Jurisdiction 
over  disputes  arising  from  the  treaty,  A  committee  of  the  American  Bar  Asso¬ 
ciation  calls  this  a  “sound  supplemental  approach” — supplemental,  that  is,  to 
the  primary  need  for  repealing  the  Connnlly  amendment.  And  the  Nixon  sugges¬ 
tion,  the  committee  says,  has  the  advantage  of  being  “a  step-by-step  approach 
which  could  involve  any  nation  whether  or  not  it  had  accepted  the  Court’s  com¬ 
pulsory  Jurisdiction  generally.” 

Strengthening  the  International  Court  has  more  than  altruism  to  commend 
it.  International  trade,  foreign  investment,  economic  development  in  needy 
lands — all  these  would  he  stimulated  if  commercial  and  other  contracts  between 
nations,  or  among  citizens  of  different  nationalities,  had  the  validity  that  legal 
due  process  can  confer.  A  private  investor,  for  example,  might  Ik»  far  more 
willing  to  Invest  in  a  risky  development  venture  in  some  newly  independent 
land  If  he  knew  that,  in  ease  of  serious  dispute,  he  and  the  other  parties  were 
ultimately  behind  to  let  the  International  Court  decide. 

The  next  Congress  would  do  well  to  recall  this  comment  by  the  American  Bar 
Association’s  committee :  “It  is  of  major  and  increasing  importance  to  the  United 
States  to  improve  the  means  of  protecting  its  international  trade  and  foreign 
investments  by  Improving  the  means  of  resolving  International  business  disputes. 
A  weak  World  Court  Impairs  international  law  and  hurts  all  forms  of  Interna¬ 
tional  adjudication.” 


[From  the  Mason  City  (Iowa)  Globe-Gazette,  Aug.  4,  10591 
Yks,  Kind  Reader,  There  Is  Something  You  Can  Do 

If  you  believe,  as  a  growing  number  of  people  do,  that  the  long-range  hope 
for  world  i>eace  lies  in  extending  enforceable  law  to  the  world  dimension,  there 
Is  something  you  can  do  about  it. 

It  won’t  he  necessary  for  you  to  join  any  organization,  make  a  speech,  or  even 
write  a  long  letter.  It’s  something  much  easier  and  more  direct  than  any  of 
t  hose. 

Just  write  your  Senators  and  Representative  in  Washington  that  you  think 
the  Connnlly  resolution  should  he  rescinded  at  the  earliest  possible  moment. 

This  legislation  makes  the  United  States  the  principal  stone  in  the  path  of 
meaningful  accomplishment  by  the  World  Court  of  Justice. 

In  it  United  States  tells  the  world  that  It  holds  itself  aloof  from  the  jurisdic¬ 
tion  of  this  tribunal. 

What  can  we  expect  from  other  nations  of  the  free  world  which  look  to  us  for 
leadership? 

Is  any  risk  involved  In  making  ourselves  amenable  to  the  accepted  code  of 
international  law? 

Indeed  there  is.  We’d  be  delegating  a  measure  of  sovereignty.  It  would  be 
a  calculated  risk  . 

But  that  risk  would  he  infinitesimal  compared  with  the  chance  we’re  taking 
every  day  with  unregulated  nuclear  weaponry  in  a  world  without  enforceable 
law. 

That’s  why  we  suggest,  that  you  contact  your  representatives  In  the  two 
branches  of  our  national  Congress. 
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[Prom  tho  WftHhington  (D.C.)  Post,  Apr,  11,  1059] 

Unitkd  Status  Versus  World  Court 
(By  Carroll  Kilpatrick) 

HU M  1*11  KEY  WOULD  UNFETTER  IT 

Uccau. so  of  unresolved  differences  within  the  administration,  the  Senate  has 
moved  again  to  take  the  initiative  away  from  the  White  House  on  an  lmi>ortant 
foreign  policy  issue. 

President  Eisenhower  said  in  his  state  of  the  Union  message  In  January  that 
he  would  proi>os&  a  reexamination  of  this  country’s  relations  with  the  Inter¬ 
national  Court  of  Justlco  “to  the  end  that  the  rule  of  law  may  replace  the  rule 
of  force  in  the  affairs  of  nations.” 

The  President’s  promise  at  the  time  stirred  a  good  deal  of  interest  in  the  Senate 
and  particularly  among  leaders  of  the  American  bar.  Rut  the  administration 
was  not  able  to  make  up  its  mind  as  to  exactly  what  it  wanted  to  do,  with  the 
result  that  nothing  was  done. 

In  the  absence  of  a  specific  recommendation  from  the  President,  Senator  Hubert 
II.  Humphrey  (Democrat  of  Minnesota),  a  member  of  the  Foreign  Relations 
Committee,  introduced  a  resolution  to  carry  out  what  he  thought  the  President 
had  In  mind  in  his  message  to  Oongr'ess. 

Last  fall,  Attorney  General  William  P.  Rogers  said  that  the  time  had  come 
for  an  amendment  to  the  resolution  governing  tills  country’s  adherence  to  tho 
World  Court.  The  State  Department  also  was  said  to  be  in  favor  of  amendment, 
but  somehow  the  matter  became  embroiled  in  redtaiie.  So  Humphrey  ran  with 
tho  ball. 

When  the  United  States  in  31)40  agreed  to  join  the  World  Court  and  to  accept 
the  compulsory  jurisdiction  of  the  Court  in  specified  areas  of  international  law, 
the  Senate  adopted  an  amendment  ottered  by  former  Senator  Tom  Connally 
(Democrat  of  Texas)  which  seriously  limited  the  Court’s  jurisdiction. 

The  original  resolution  said  that  the  United  States  would  not  recognize  tho 
jurisdiction  of  the  World  Court  in  “disputes  with  regard  to  matters  which  are 
essentially  within  the  domestic  jurisdiction  of  the  United  States,”  to  which  the 
Connally  amendment  added  the  words  “as  determined  by  the  United  States.” 

The  Connally  amendment  was  adopted  by  the  overwhelming  vote  of  51  to  12, 
partly  because  of  the  Senate’s  concern  lest  the  Court  be  brought  Into  disputes 
involving  race  relations  and  partly  because  of  the  Influence  of  such  isolationists 
as  former  Senator  John  W.  Pricker  (Republican  of  Ohio). 

The  six  words  of  tho  Connally  amendment,  according  to  Humphrey,  created 
“one  of  the  major  roadblocks  to  an  effective  International  Court  of  Justice.”  His 
resolution  would  delete  those  words. 

Charles  S.  Rhyne,  past  president  of  the  American  Bar  Association  and  chair¬ 
man  of  the  ABA's  Committee  on  World  Peace  Through  Law,  told  an  audience 
here  last  month  that  the  Connally  reservation  has  had  a  “crippling  and  blighting 
effect”  on  the  Court.  He  said  it.  was  “disastrous  to  the  rule  of  law  interna¬ 
tionally.” 

Rhyne  cited  the  recent  complaint  for  $1.3  million  in  damages  which  the  United 
States  filed  in  the  Court  against  Russia  for  shooting  clown  an  American  plane 
over  the  Sea  of  Japan. . 

Russia  filed  an  answer  saying  the  shooting  was  within  her  domestic  juris¬ 
diction,  and  the  Court  then  summarily  dismissed  the  United  States  suit. 

The  Foreign  Relations  Committee  in  1940  argued  against  the  restrictive  clause 
in  these  words:  “The  question  of  what  is  properly  a  matter  of  international 
law  is,  in  case  of  dispute,  appropriate  for  decision  by  the  Court  itself,  since,  if 
it  were  left  to  the  decision  of  each  individual  state,  it  would  be  possible  to  with¬ 
hold  any  case  from  adjudication  on  the  plea  that  it  is  a  matter  of  domestic 
jurisdiction.” 

The  Court  has  ruled  that  if  one  state  that  is  party  to  a  dispute  reserves  to 
itself  tho  right  to  determine  what  is  a  matter  of  domestic  jurisdiction  the  other 
party  may  do  the  same. 

Humphrey  told  the  Senate  that  the  Court  is  one  of  the  most  ineffective  instru¬ 
ments  of  the  United  Nations,  largely  because  the  greatest  power  reserved  to  Itself 
the  right  to  determine  what  matters  may  go  before  the  Court 

“The  United  States,  and  in  particular  the  U.S.  Senate,  cannot  escape  re¬ 
sponsibility  for  the  Court’s,  ineffectiveness,”  he  said. 
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Sine©  the  Humphrey  resolution  Involves  amendment  to  n  treaty  It  requires  a 
two-thirds  vote  of  the  Senate  for  approval.  The  chance*  of  winning  such  sup¬ 
port  lit  this  time  are  slim — unless  the  administration  decides  to  make  u  vigorous 
fight  for  it. 


[From  the  Economlat,  London,  England,  Air  Edition,  Oct.  24,  1050] 

Moms  Hulk  for  Law 

For  thq  past  111  years  the  International  Court  of  Justly,  set  up  at  The  Hague 
by  the  League  of  Nations  in  1922  and  continued  by  the  United  Nations,  has 
languished  for  lack  of  work.  Since  1916  only  .17  major  eases  have  been  de¬ 
cided  and  a  principal  reason  for  this  iwor  showing  1ms  been  the  reserved  atti¬ 
tude  of  the  United  States.  The  Court’s  jurisdiction  Is  confined  to  disputes  over 
treaties,  International  law,  and  threatened  breaches  of  international  obliga¬ 
tions;  all  domestic  mutters  ore  excluded  by  the  originating  statute.  In  31M0 
the  Senate  agreed  to  American  participation  In  the  Court,  subject  to  the  ex¬ 
clusion  of  disputes  ‘‘essentially  within  the  domestic  jurisdiction  of  the  United 
States.”  This  rider  was  innocuous  if  tautological,  but  it  was  then  modified  by 
an  amendment  moved  by  Senator  Coiuially  of  Texas,  which  added  the  words 
"as  determined  by  the  United  States”  and  was  carried  by  51  votes  to  12.  Ac¬ 
cordingly  it  rests  with  the  United  States  to  decide  whether  any  disputo  to 
which  it  is  a  party  should  be  brought  beforo  the  Court. 

Other  countries  have  not  boon  dilatory  in  following  the  American  example; 
the  Soviet  bloc  rejects  the  Court  on  doctrinal  grounds,  hut  of  the  54  of  the 
82  members  of  the  United  Nations  who  accept  its  jurisdiction,  l.'i  have  made 
similar  reservations.  Furthermore,  the  Court  applies  a  doctrine  of  reciprocity 
by  which  any  country  in  conflict  with  the  United  States  can  invoke  tlio  domestic 
reservation. 

During  this  year  American  criticism  of  the  Connally  amendment,  which  has 
been  sporadic  since  its  inception,  1ms  grown  considerably  in  volume.  Presi¬ 
dent  Elsenhower  referred  the  question  to  Congress  in  his  state  of  the  Union 
message;  Senator  Hubert  Humphrey  sponsored  a  congressional  resolution  to  re- 
l>onl  tlio  amendment  on  which  no  action  has  yet  been  taken;  and  in  April, 
Vice  President  Nixon  also  called  for  repeal  and  the  adoption  in  all  new  treaties 
of  a  clause  obliging  signatories  to  refer  disputes  arising  under  them  to  the 
Court  for  decision.  His  suggestion  bus  been  endorsed  by  the  Republican  com¬ 
mittee  which  has  recently  been  drawing  up  a  policy  for  the  party,  and  it  1ms 
received  support  from  a  special  committee  of  the  American  Bar  Association, 
whose  detailed  report  was  published  earlier  this  month.  The  cause  of  rej>eal 
lias  also  been  taken  up  by  sections  of  the  press,  which  have  advocated  it  in 
order  that  the  rule  of  law  may  be  extended  and  also,  for  more  practical  rea¬ 
sons,  in  order  to  protect  American  interests  abroad.  Public  opinion  has  now 
begun  to  stir,  but  it  will  need  some  decisive  move  by  the  administration,  such 
as  a  special  Presidential  message  to  Congress,  if  the  momentum  gained  so  far 
this  year  is  to  be  translated  into  effective  action. 


[From  the  Mason  City  (Iowa)  Globo-Gasette,  July  27, 10601 
Unitrd  States  Blocks  thb  Path  to  a  World  Under  Law 

It’s  time  to  get  on  Vice  President  Nixon's  proposal  for  a  fuller  and  more 
fruitful  use  of  “existing  instrumentalities  for  peace”  as  one  way  to  blunt  “the 
sword  of  annihilation”  hanging  over  the  head  of  mankind. 

This  idea  was  included  In  an  eloquent  speech  by  Nixon  before  the  Academy 
of  Political  Science  in  New  York  and  it  came  in  for  an  enthusiastic  reception, 
first  from  the  audience,  next  from  the  press,  and  then  from  the  public. 

The  administration,  Vice  President  Nixon  assured  his  hearers,  was  prepared 
to  ask  Congress  to  join  it  in  moving  toward  the  end  of  peace  through  the  processes 
of  law  by  lowering  a  barrier  imposed  by  the  Senate  back  in  1946. 

That  barrier  took  the  form  of  the  so-called  Connally  amendment 

It  reserved  to  the  United  States  the  right  to  make  its  own  decision  as  to 
whether  a  case  fell  exclusively  within  the  country's  domestic  jurisdiction. 

It  constituted  a  full  pail  of  cold  water  dumped  on  the^  World  Court's  ma¬ 
chinery  for  settlement  of  international  disputes. 
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It  not  only  tied  one  Imml  of  the  Court  so  tar  as  we  are  concerned  but  It  en¬ 
couraged  other  countries  to  make  similar  reservations, 

Encouraged  by  the  Nixon  speech,  the  American  Bar  Association  redoubled 
its  own  efforts  to  bring  about  a  removal  of  the  crippling  Connally  reservation. 

Under  the  enlightened  leadership  of  the  organization's  president,  Charles 
Rhyne  of  Washington,  widespread  support  by  the  bar  wus  rallied  for  the  Nixon 
proposal. 

Wholly  beyond  and  above  narrow  partisanship,  lawyers  throughout  America 
gave  sanction  and  support  to  the  principle  enunciated  by  Nixon  In  his  April  13 
address  to  the  political  scientists. 

An  early  special  message  from  the  President  was  not  only  hoped  for;  It  was 
expected.  But  it  has  not  been  forthcoming— and  the  time  is  lessening  for  action 
at  this  session  of  Congress. 

It’s  idle  to  talk  about  extending  enforceable  law  to  world  dimension*  so  long 
as  the  United  States  itself  Is  second  only  to  the  Kremlin  In  obstructing  the  path 
to  that  goal. 


{From  the  New  York  (N.Y.)  Post,  Aug.  31,  1050] 

And  in  the  World 

The  United  States  makes  a  big  point  in  its  propaganda  abroad  about  its 
efforts  to  help  insure  j»eace  and  justice  under  law  throughout  the  world.  Yet 
our  Government  Is  prevented  by  its  own  laws  from  fitting  Its  actions  to  its  words. 
Tills  is  glaringly  evident  in  our  relationship  with  the  World  Court. 

The  World  Court  was  established  by  the  U.N.  in  1945  to  decide  legal  disputes 
between  nations.  It  sits  in  The  Hague.  Its  15  judges  are  elected  by  the  General 
Assembly  and  the  Security  Council.  But  the  United  States,  in  adhering  to  it, 
stipulated  in  the  so-called  Connally  amendment  that  this  country  reserved  the 
right  to  exclude  from  the  Court’s  jurisdiction  any  case  the  Government  regarded 
as  essentially  domestic.  In  short,  we  can’t  be  haled  into  court  if  we  don’t  want 
to  go. 

The  effect  of  this,  of  course,  is  a  crippled  Court.  After  our  blow  to  its  au¬ 
thority,  seven  other  nations  made  similar  reservations.  And  the  Soviets,  of 
course,  never  accepted  the  Court  in  the  first  place. 

Early  this  yeur  there  was  a  lot  of  talk  about  repealing  the  Connally  amend¬ 
ment.  President  Elsenhower,  in  his  state  of  the  Union  message,  asked  Congress 
to  reexamine  our  relations  with  the  Court  “to  the  end  that  the  rule  of  law  may 
replace  the  rule  of  force  in  the  affairs  of  nations.”  Senator  Humphrey  (Demo¬ 
crat  of  Minnesota)  introduced  a  repeal  resolution,  which  the  State  Department 
has  indorsed. 

There  has  been  a  strange  quiet  on  the  subject  since  April, ^but  last  week  At¬ 
torney  General  Rogers  revived  it  in  a  speech  to  the  American  Bar  Association. 
Rogers  urged  the  Nation’s  lawyers  to  support  the  repeal  drive  so  that  we  could 
give  forceful  and  dramatic  meaning  to  this  country’s  faith  in  justice  under  law. 

We  second  the  motion. 

Whether  the  Russians  go  along  or  not,  we  can  perform  a  positive  act  to  prove 
to  the  world  that  our  concept  of  justice  is  truly  international,  with  no  strings 
attached. 


[From  the  Washington  (D.C.)  Post,  Sept  1,  1959] 

Footing  fob  the  Woelo  Court 

Attorney  General  Rogers  has  made  an  effective  plea  for  resuscitation  of  the 
World  Court  His  speech  to  the  General  Assembly  of  the  American  Bar  Asso¬ 
ciation  at  Miami  Beach  pointed  out  that  the  United  States  was  “the  first  nation  to 
provide  that  the  Jurisdiction  of  the  Court  should  be  determined  not  by  the  Court 
but  by  us,”  in  other  words,  to  undercut  it  Following  the  lead  of  this  country, 
seven  other  nations  made  similar  reservations,  and  the  rule  of  reciprocity  allows 
every  country  with  which  the  United  States  has  a  dispute  to  decline  to  accept 
the  jurisdiction  of  the  Court. 

Suppose  that  our  domestic  courts  could  decide  only  those  cases  in  which  both 
parties  were  willing  to  accept  their  Jurisdiction.  The  effect  on  the  judicial 
system  would  be  disastrous.  Instead  of  genuine  courts,  we  should  have  only 
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arbitration  tribunals  functioning  in  such  cases  as  might  be  submitted  to  them 
voluntarily  by  all  the  parties  concerned.  That  would  leave  us  not  far  removed 
from  the  law  of  the  jungle. 

No  one  should  have  any  illusions  about  the  establishment  of  a  universal  rule 
of  law  while  the  world  is  divided  between  freedom  and  communism.  But  at 
least  the  United  States  should  be  moving  toward  wider  application  of  law  to 
disputes  within  the  free  world,  and  it  can  scarcely  do  this  while  continuing  to 
cripple  the  World  Court.  It  is  highly  desirable  that  the  Attorney  General  has 
spoken  out  clearly  on  this  subject,  as  have  Vice  President  Nixon,  Senator 
Humphrey,  and  many  others.  Much  more  will  be  required,  however,  before  the 
Senate  can  be  induced  to  correct  its  ill-advised  reservation  to  the  International 
Court  of  Justice  convention.  We  still  hope  that  President  Eisenhower  will  find 
time  to  stir  the  conscience  of  the  Senate  on  this  matter  so  vitally  related  to  his 
campaign  for  peace  and  justice. 


[From  the  U.S.  News  &  World  Report,  Sept.  28, 1059] 

Law  or  Anarchy? 

(By  David  Lawrence) 

The  spectacle  of  two  heads  of  state  striving  in  personal  conversation  to  reach 
an  understanding  on  problems  of  world  peace,  because  normal  channels  have 
brought  no  solutions,  is  discouraging  evidence  of  how  far  away  we  are  from 
fundamentals. 

For  decades  past,  we  and  the  people  of  other  free  nations  have  extolled  law 
ftS  the  governing  principle  of  human  conduct. 

Today  we  have  turned  the  clock  back.  We  have  reverted  to  the  days  of  the 
monarchs  and  the  czars— to  the  mistaken  theory  that,  if  two  chiefs  of  state  will 
only  smile  at  one  another  and  wine  and  dine  each  other,  all  will  be  well  between 
their  countries. 

The  slavish  praise  recently  bestowed,  for  instance,  by  statesmen  in  many  coun¬ 
tries  on  the  formula  of  holding  frequent  “summit”  conferences  is  an  indication 
of  how  far  afield  we  have  strayed,  for  we  have  virtually  ceased  to  champion  the 
concept  that  the  rule  of  law  can  as  well  be  applied  to  nations  as  to  individuals. 
Instead,  we  have  become  victims  of  the  propaganda  that  says  two  “prime  minis¬ 
ters”  can  settle  by  means  of  compromise,  concession,  and  surrender  to  expediency 
those  international  problems  which  involve  the  very  essence  of  orderly  progress 
in  a  civilized  society. 

Fifty  years  ago,  eminent  statesmen  of  many  countries,  including  our  own, 
urged  that  every  “justiciable”  question— issues  involving  purely  judicial  and 
legal  matters — be  submitted  to  an  international  court  and  that  disputants  should 
agree  to  abide  by  the  decision.  We  rarely  hear  that  doctrine  expounded  today. 

A  World  Court  has  indeed  been  set  up  at  The  Hague,  but  there  are  very  few 
people  who  know  much  about  it.  Governments  hesitate  to  use  it.  For  there  is 
no  world  opinion  behind  the  idea  of  submitting  international  disputes  to  the 
World  Court. 

We  in  America,  after  many  years  of  debate  in  our  Senate,  ratified  a  resolution 
making  America  a  participant  in  the  World  Court.  We  insisted  on  a  “reserva¬ 
tion”  which  specifically  exempted  domestic  questions,  and  we  felt  that  whether 
to  submit  such  a  case  for  settlement  should  be  decided  by  our  own  Government. 

Today  it  is  being  argued  by  the  administration  that  we  should  abandon  this 
reservation  altogether.  Regardless  of  the  merits  of  such  a  proposal,  the  fact 
is  that  we  haven’t  even  given  the  World  Court  itself  the  respect  and  support  that 
it  deserves. 

What  is  needed  is  a  Senate  resolution  of  reassurance  which  would  state  af¬ 
firmatively  that  the  Court  shall  confine  itself  to  consideration  only  of  those  cases 
Involving  essentially  international  questions. 

The  intermittent  debate  over  what  kind  of  cases  the  World  Court  should  de¬ 
cide  has  diverted  attention  from  the  basic  issue — whether  a  tribunal  shall  be 
utilized  to  help  make  international  law  as  powerful  in  the  court  of  world  opinion 
as  statutory  law  is  within  a  country  that  believes  in  the  rule  of  law. 

Most  of  the  disputes  that  today  threaten  the  peace  of  the  world  are  interna¬ 
tional.  They  involve  questions  of  fact  that  can  be  investigated  and  truths  that 
can  be  established  by  impartial  commissions. 
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The  problems  that  have  arisen  in  Hungary  and  East  Germany  are  not  internal. 
They  are  the  direct  result  of  a  forcible  prevention  of  free  elections  by  an  outside 
government.  The  exercise  of  sovereignty  Is  only  theoretical  where  military 
duress  is  applied  from  the  outside  and  a  puppet  government  is  then  hailed  as 
having  been  chosen  by  its  own  people.  Such  interference  is  plainly  an  interna¬ 
tional  action. 

We  have  in  the  Middle  East  a  potential  source  of  possible  war.  Egypt  contends 
she  owns  the  Suez  Canal  and,  alleging  that  she  is  in  a  state  of  war,  argues  that 
even  vessels  flying  a  Danish  flag  can  be  barred  if  they  carry  cargoes  from  Israel 
to  non-Egyptian  ports.  But,  by  historic  treaties  and  agreements,  the  canal  is 
an  international  waterway.  Long  ago  international  law  set  forth  the  rights 
of  neutrals  even  in  time  of  war.  Surely,  here  is  an  issue  for  the  World  Court 
to  decide.  Why  isn't  world  opinion  being  mobilized  today  behind  this  rule  of 
law? 

Premier  Khrushchev  and  President  Eisenhower  cannot  substitute  official  com¬ 
muniques  or  public  exhortations  for  the  rule  of  law.  '‘Settlements"  sought 
through  the  expediencies  of  personal  conference  cannot  be  lasting.  We  have 
yielded  to  the  passion  for  exhibitionism  in  world  politics.  We  cannot  assure 
peace  through  the  temporary  blending  of  the  minds  of  two  individuals  who  hap¬ 
pen  to  be  heads  of  government.  Nor  can  we  be  safe  as  long  as  a  one-man  govern¬ 
ment  is  in  power  in  Moscow.  The  people  must  rule. 

We  are  living  in  a  state  of  international  anarchy.  We  must  instead  build  a 
Arm  foundation  of  law  and  order  and  be  prepared,  if  necessary,  to  visit  the  con¬ 
demnation  of  mankind  on  the  guilty  and  to  utilize  all  the  instrumentalities  of 
moral  force  to  achieve  respect  for  and  obedience  to  a  world  system  of  law. 

Leaders  pass  off  the  stage,  but  legal  principles  governing  international  be¬ 
havior  can  form  an  enduring  code  that  will  help  to  preserve  world  peace. 


[From  the  Racine  (WIs.)  Journal,  July  25,  1959] 

Move  To  Strengthen  World  Law 

The  American  Bar  Association's  campaign  for  "peace  through  world  law”  has 
indications  of  becoming  more  than  a  mere  slogan.  At  least  two  definite  projects 
to  take  action  that  would  strengthen  the  concept  of  world  law  are  developing, 
and  the  activity  is  moving  into  the  level  of  State  and  local  bar  associations. 

One  of  the  projects  being  organized  Is  a  meeting  of  lawyers  from  all  nations 
of  the  world,  actLng  independently  of  their  respective  governments,  planned  for 
1961.  The  second  is  a  sustained  legislative  drive  to  eliminate  the  legal  limita¬ 
tions  which  the  United  States  has  placed  on  its  own  participation  in  the  World 
Court  at  The  Hague,  capital  of  the  Netherlands.  ^ 

The  ultimate  objective  of  this  program  is  to  strengthen  the  World  Court,  and 
to  induce  nations  to  accept  its  jurisdiction  and  use  it  more  frequently  to  settle 
international  disputes. 

Bruno  Bitker,  a  Milwaukee  attorney,  explained  the  function  and  activity  of  the 
World  Court  in  Racine  last  week,  as  a  part  of  the  program  to  acquaint  Ameri¬ 
cans  with  the  Court  and  its  potential  for  peace.  Bitker  deplored  the  fact  that 
so  little  use  is  now  being  made  of  the  World  Court  and  its  15  justices  that  it 
has  rendered  only  10  decisions  in  the  past  13  years  (while  the  U.S.  Supreme 
Court,  by  comparison,  was  acting  on  more  than  1,300  cases ) . 

The  present  World  Court  actually  dates  back  to  1920,  when  it  was  formed  as 
an  instrument  of  the  old  League  of  Nations.  Its  present  statute  was  established 
by  the  United  Nations,  and  its  jurisdiction  is  accepted  unconditionally  by  20 
nations.  Eleven  other  nations,  including  the  United  States,  accept  its  jurisdic¬ 
tion  conditionally.  The  reservation  of  the  United  States,  unfortunately,  has 
been  a  crippling  factor.  Under  present  law,  the  United  States  excludes  from 
the  Court  matters  which  are  essentially  domestic,  or  internal,  in  nature.  This 
is  perfectly  proper,  except  that  the  United  States  also  reserves  the  right  to 
decide  for  itself  what  is  or  is  not  domestic.  Clearly,  this  weakens  the  World 
Court,  and  weakens  the  position  of  the  United  States  in  acting  as  a  proponent 
of  world  law. 

Perhaps  the  most  frequent  question  of  the  sincere  layman  in  approaching  the 
World  Court  is :  “What  law  does  it  act  under?"  In  that  there  is  no  world  law¬ 
making  body,  that  would  seem  to  be  a  legitimate  question. 

Attorney  Bitker  explained,  in  his  talk  here,  that  there  is  a  body  of  inter¬ 
national  law,  including  most  of  the  commonly  accepted  rules  of  equity  and  the 
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written  international  laws  which  consist  of  treaties  and  other  types  of  inter¬ 
national  agreements.  , 

A  second  Question  is  the  ability  of  any  international  court  to  enforce  its 
rulings.  The  answer  to  that  Question  cannot  bo  as  do  finite,  but  it  goes  to  the 
question  of  acceptance  of  the  World  Court's  jurisdiction.  As  individuals, 
communities,  and  States,  we  accept  the  jurisdiction  of  our  courts,  and  that  is 
their  major  strength.  Of  course,  those  of  us  who  do  not  accept  that  jurisdiction 
can  bo  forced  to  do  so;  l^n  that  respect,  there  is  no  international  machinery  for 
enforcing  world  law,  other  than  the  opposite  of  the  law  itself:  war.  But,  until 
we  get  stronger  law  enforcement  machinery,  there  is  still  a  largo  Held  of  activity 
for  the  World  Court  among  those  who  do  accept  its  jurisdiction. 

The  primary  problem  now,  aside  from  that  of  Jurisdiction,  is  to  get  nations  to 
use  the  World  Court.  If  the  American  Bar  Association,  through  its  efforts  at 
homo  and  in  the  international  Hold,  ean  achieve  a  better  and  wider  use  of  the 
World  Court,  it  will  have  made  a  most  substantial  contribution  to  the  develop¬ 
ment  of  world  order  and,  eventually,  to  the  cause  of  world  peace. 


I  Krom  the  Monroe  (Midi.)  Nows,  July  7,  1050] 

Growing  Body  of  International  T,a\v  Directs  Attention  to  Would  Court 
foh  Judicial  Sftti.kmknt  of  Difference 

The  growing  part  played  by  force  and  threats  In  world  affairs  Is  direct¬ 
ing  attention  to  the  possibility  of  making  more  use  of  judicial  processes 
to  settle  argument  among  nations.  The  Elsenhower  administration  and 
the  American  Bar  Association  are  advancing  protiosals  to  that  end. 
Editorial  Research  Reports,  a  Washington  news-analyzing  agency,  re¬ 
views  the  stgnlllcant  developments. 

Washington. — President  Elsenhower  said  in  his  state  of  the  Union  message 
Inst  winter  he  was  determined,  dining  the  Huai  2  years  of  his  administration, 
to  Intensify  efforts  “to  replace  force  with  a  genuine  rule  of  law  among  nations.” 

Vice  President  Ntxon  went  into  more  detail  before  the  Academy  of  Political 
Science  in  inid-April.  He  pointed  out  the  primary  problem  was  “not  the  creation 
of  new  international  institutions  hut  the  fuller  and  more  fruitful  use  of  the 
institutions  we  already  possess.” 

When  the  United  States  became  a  member  of  the  World  Court  in  1040,  it 
signed  the  optional  clause  accepting  the  compulsory  jurisdiction  of  the  tribunal 
in  certain  types  of  cases.  But  what  it  gave  with  one  hand  it  virtually  took 
away  with  the  other. 

The  so-called  Connally  reservation  excepted  cases  involving  essentially  domestic 
matters  and  said  the  United  States  would  he  the  judge  as  to  what  matters  were 
domestic.  With  this  country  leadiug  the  way,  numerous  others  similarly  quali¬ 
fied  their  acceptance  of  the  compulsory  jurisdiction  clause,  and  the  Communist 
nations  failed  to  sign  the  clause  even  with  reservations. 

This  reluctance  to  agree  in  advance  to  adjudication  of  international  disputes 
has  been  In  good  part  responsible  for  the  World  Court's  comparative  idleness. 
In  a  dozen  years  it  decided  only  10  cases. 

The  Vice  President  made  it  clear  in  his  recent  speech  genuinely  domestic  mat¬ 
ters  must  remain  within  the  jurisdiction  of  domestic  courts,  but  he  said  the 
Connally  reservation  should  be  modified.  A  Democratic  senator,  Humphrey,  of 
Minnesota,  has  introduced  a  resolution  to  revoke  the  privilege  now  claimed  and 
let  the  World  Court  determine  whether  a  dispute  is  essentially  domestic  or 
essentially  international. 

The  administration  has  not  yet  taken  a  stand.  But  Nixon  suggested  future 
international  agreements,  political  as  well  as  economic,  should  include  provisions 
requiring  submission  to  the  World  Court  of  disputes  over  interpretation  of  their 
terms  and  binding  the  parties  to  accept  the  decision  of  the  Court. 

A  committee  of  the  American  Bar  Association  led  by  Charles  S.  Rhyne,  former 
American  Bar  Association  president,  is  campaigning  for  modification  of  the 
Connally  reservation. 

Another  Rhyne  proposal,  which  the  recent  Atlantic  Congress  in  London  agreed 
to  study,  would  have  the  North  Atlantic  Treaty  Organization  set  up  a  court  to 
handle  economic  disputes,  including  claims  made  by  individuals,  that  involve 
NATO  nations. 
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Various  reasons  have  been  advanced  for  failure  of  nations  to  make  greater 
use  of  international  law  and  legal  procedures  iw  a  means  of  settling  dispute* 
among  thorn.  For  one  thing,  resort  to  law  is  not  a  promising  way  to  ease  East- 
West  tensions. 

Communist  doctrine  holds  that  international  law  protects  the  status  quo  which 
Communists  want  to  overthrow,  so  tho  Soviet  bloc  countries  are  scornful  of 
Western  traditions  of  jurisprudence. 

It  is  more  realistic,  some  observers  assert,  to  seek  negotiated  settlements  of 
political  disputes,  for  a  Judicial  determination  of  what  is  primarily  a  political 
question  may  not  result  In  solution  of  the  underlying  problem. 

It  is  contended  also  law  cannot  be  regarded  as  a  true  substitute  for  force  or 
threat  of  force  so  long  as  a  government  believes  forces  may  assure  more  complete 
attainment  of  its  objectives. 

Practical  considerations  like  these  suggest  international  law  now  has  no  mote 
than  limited  usefulness  In  the  critical  relationships  of  nations. 

However,  International  law,  compared  with  national  law,  Is  in  its  infancy. 
As  time  goes  on,  it  may  become  Increasingly  an  agency  and  force  for  peace. 


[From  the  New  York  (N.Y.)  Times,  Oct.  12,  1059] 

Bab  Hits  U.S.  Oubb  on  World  Court— Report  Asks  Repeal  of  Vetto  Oveb 
Jubisdiotion— Finds  Nation’s  Intebests  Hubt 

(By  Anthony  Lewis) 

Washington,  October  11.—- A  committee  of  the  American  Bar  Association 
urged  strongly  today  that  the  United  States  drop  its  reservation  to  the  Jurisdic¬ 
tion  of  the  International  Court  of  Justice. 

The  committee  found  that  the  reservation  had  hurt  the  International  Court, 
damaged  American  economic  interests  abroad  and — most  important— “impaired 
U.S.  leadership  of  the  free  world.*' 

The  Connally  reservation,  as  it  is  called,  waB  added  on  the  floor  of  the  Senate 
in  1946  to  the  resolution  accepting  the  International  Court's  Jurisdiction.  The 
amendment  was  offered  by  Tom  Connally,  then  a  Texas  Senator. 

The  statute  of  the  International  Court  itself  provides  that  the  Court  will  not 
consider  disputes  regarding  matters  “essentially  within  the  domestic  jurisdic¬ 
tion”  of  any  country.  The  Connally  amendment  reserved  to  this  country  the 
right  to  decide  what  matters  were  within  our  domestic  jurisdiction. 

In  effect  the  reservation  gives  the  United  States  an  automatic  veto  power  over 
any  suit  brought  against  it  in  the  International  Court 

President  Elsenhower  and  members  of  his  administration  have  called  for 
repeal  of  the  reservation.  But  the  administration  has  not  sent  any  draft  pro¬ 
posal  to  Congress. 

In  1947,  the  American  Bar  Association  officially  endorsed  repeal  In  a  resolu¬ 
tion  of  its  House  of  Delegates.  The  association’s  new  report  supports  the  pre¬ 
vious  position  with  a  detailed,  scholarly  study  of  the  Connally  reservation  and 
arguments  for  and  against  it 

The  report  comes  from  the  association’s  section  of  International  and  com¬ 
parative  law.  It  was  prepared  by  a  special  committee  of  six  lawyers,  under 
the  chairmanship  of  Lyman  F.  Tondel,  Jr.,  of  New  York* 

-  Secretary  of  the  committee  was  Sedgwick  W.  Green,  of  New  York.  The  other 
members  were  Eugene  D.  Bennett  of  San  Francisco ;  Harry  LeRoy  Jones,  of 
Washington;  Richard  F.  Scott  of  Los  Angeles;  and  John  B.  Stevenson,  of 
New  York. 

In  addition  to  calling  for  repeal  of  the  Connally  reservation,  the  committee 
endorsed  as  a  “sound  supplemental  approach”  the  idea  of  accepting  the  Court’s 
jurisdiction  without  reservation  in  particular  treaties. 

FOLLOWS  NIXON’S  PROPOSAL 

Vice  President  Richard  M.  Nixon  first  advanced  this  proposal  in  a  speech 
in  New  York  last  April.  The  idea  would  be  for  the  United  States  and  the  Other 
party  to  any  new  treaty  to  write  into  the  draft  a  clause  agreeing  to  let  the 
International  Court  decide  disputes  arising  from  that  treaty. 

Tie  advantage  of  the  Nixon  suggestion,  the  bar  committee  said,  is  that  'it 
Is  a  step-by-step  approach  which  could  involve  any  nation  whether  or  nOt  it  had 
accepted  the  Court’s  compulsory  jurisdiction  generally.” 
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However,  tho  commit! oo  wont  on,  "the  reservation  in  tho  basic  manifestation 
of  Uu>  lack  of  effective  U.H.  leadership  in  promoting  ilm  imncoful  settlement 
of  intornaiionai  disputes,  amt  it  la  tho  self-judging  reservation  itHolf  that  should 
ho  withdrawn  an  noon  an  practicable." 

In  analysing  effect#  of  tho  reservation,  tho  oommittoo  found,  first,  that  it.  had 
greatly  reduced  tho  effectiveness  of  tho  International  Court  hy  encouraging 
other  countries  to  iuclmlo  similar  rosor vat  Iona  about  their  adherence#  to  tho 
Court'#  jurisdiction. 

WOHKH  mCOll’UOOAU.t 

Tho  report  isduted  out  that  tho  reservations  oporato  reciprocally,  For  ex¬ 
ample,  Home  yearn  ago  Franco,  which  Hum  had  a  reservation  in  Ha  adherence 
to  tho  Oourt,  sued  Norway,  which  did  not.  Norway  contomkHl  that  tho  Issue 
.was  "domestic"  and  successfully  invoked  Franco’#  reservation. 

Tho  weakening  of  tho  lntovnattoual  Court  hurta  "tho  United  Htatoa  more  than 
other*  because  it#  foreign  interest#  are  tho  target,"  tho  bar  committee  said. 

"From  a  strictly  selfish  economic  point  of  view,"  the  report  continued,  "the 
Halted  Staton  should  bo  doing  all  It  can  to  strengthen  international  law  and  to 
advance,  not  discourage,  moans  of  enforcing  intermit  tonal  obligations. 

"It  Is  of  major  and  Increasing  importance  to  tho  United  States  to  Improve  tho 
moans  of  protecting  Its  Interna  t  tonal  trade  and  foreign  Invest  molds  by  Improv¬ 
ing  tho  moans  of  resolving  intornaiionai  business  disputes,  A  weak  World 
Court  impairs  intornaiionai  law  and  hurls  all  forms  of  Intornaiionai  adjudica¬ 
tion." 

“rifNDAMKNTAVi  KV11."  NOTKD 

Tho  committee  wild,  that  the  "fundamental  evil”  of  tho  Oouimtly  reservation, 
"as  distinguished  from  those  of  other  nations,  is  that  It  has  provided  an  excuse 
for  saying  that  not  oven  tho  United  titutos,  the  loader  of  the  free  world,  is 
wholehearted  In  its  support  of  International  Judicial  processes." 

"Withdrawal  by  tho  United  States  of  Us  self-judging  domestic  Jurisdiction 
reservation,"  the  committee  concluded,  "would  bo  a  major,  practical,  and 
dramatic  step  toward  tho  goal  of  "Hie  rule  of  law  among  nations," 

The  International  Oourt,  a  United  Nations  tribunal,  sits  at  The  Hague,  tho 
Netherlands.  It,  has  15  members. 


(From  tho  Now  York  'Nines,  Doc.  SO,  JOBS] 

Tiir  Wohi.o  Comer  and  Uh 

The  United  States  may  he  getting  ever  Us  Jittery  attitude  toward  tho  Inter¬ 
national  Oourt  of  JusthH\  the  successor  to  the  Permanent  Oourt  of  International 
Justice,  which  languished  under  the  old  League  of  Nations.  Tho  present  Oourt, 
sitting  at  'Hie  Hague,  and  Including  an  American  member,  hasn’t  had  much  to 
do, 

^  Under  tho  statute  which  established  it,  the  Oourt  does  not  consider  any  on  So 

not  voluntarily  submitted  by  one  or  more  nations  and  has  no  power  to  enforce 
any  decision.  The  nearest,  it  comes  to  having  such  power,  even  In  a  vacuum, 
Is  the  provision  that  if  any  party  to  a  case  "falls  to  perform  the  obligations 
Incumbent  on  it  under  the  judgment  rendered  hy  the  Court"  the  Security  Coun¬ 
cil  may  "decide  upon  measures  to  he  taken  to  give  effect  to  the  judgment."  Thu 
trouble  la  that  in  any  dispute  involving  a  clash  betweon  Communist  and  non- 
Comimintat  countries,  the  Security  Connell  can’t  and  won’t  decide  anything. 

The  new  proposals,  which  James  Heaton  reports  are  under  consideration, 
would  liberalize  or  eliminate  the  amendment  tacked  on  to  a  ratitlcatlon  resolu¬ 
tion  18  years  ago  hy  Senator  Oonimlly  of  Texas.  Senator  Connally  and  his  sup¬ 
porters  voted  to  exclude  "matters  which  are  essentially  within  the  domestic 
Jurisdiction  of  the  United  States."  Tho  essence  of  tho  Connally  umeudineht 
was  that  we  would  deal  with  the  Court  when  we  felt  like  it  and  accept  ttr. deci¬ 
sions  when  we  found  it  convenient  to  do  so.  This  position  made  little  sense 
then  and  It  makes  no  sense  now. 

There  are  not  many  ways  of  settling  international  disputes.  Arbitration,  is 
one  way,  judicial  proceedings  are  another  way,  and  war  is  a  final  and  disastrous 
way.  President  Kisenhower  would  bo  doing  a  sensible  and  wisely  diplomatic 
thing  if.  he  came  out  in  favor  of  making  the  International  Court  a  living  and 
.effective  Institution. 

:  •  '  «  i  t .  v  • ; 
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(From  tlio  Now  York  T  linos,  Aug,  20,  1000] 

Wide  Hot.n  Asked  koh  Woui.d  Court— Hookiih  Hum  Hah  Am  FhuitTo  End  U.H, 
Reservation  on  Panei/h  Juiusdotion 

(tly  Anthony  howls) 

Miami  Hiiaoii,  Angusl  20.*- -Tim  Attorney  (leneral,  William  P.  lingers,  today 
Urged  early  Senate  net  Ion  to  remove  IJ.H.  reservations  to  tho  Jurisdiction  of  ttio 
International  Court  of  >tust.lco, 

Speaking  to  tlio  annual  mooting  of  tlio  Aniorlonn  linr  Association  at  ttio  Amcrl- 
on  mi  Hotel  hero,  Mr.  Rogers  urged  lawyers  to  work  for  tlio  otlnitnatlon  of  tho 
right  this  oounlry  retains  to  keep  any  dispute  otil  of  tho  World  Court  on  tlio 
ground  Hint  It  Involved  domestic*  Issues.  ^ 

Mr.  Rogers’  Htiitoinont  wan  tho  most  diroot;  oall  to  dato  hy  any  high  admltilstra- 
lion  tlguro  for  repeal  of  tlio  rosorvallou.  Ilo  told  tho  audlonoo  that  If  tho  Unltod 
Slates  falls  to  ropoal  It,  "oilier  natloiiH  will  not  hollovo  wo  aro  sincere  In  our 
support  for  tho  rulo  of  law.” 

Tho  World  Court,  Is  hound  hy  ltn  own  ohartor  not  to  consider  matters  within 
domestic  JurlHdlotlon. 

Except.  for  tho  reservations  hy  a  fow  tint  Iona,  tlio  Court  would  Itself  decide— 
iih  otlior  oourtH do  -whether  a  ease  wiih  within  its  JurlHdlotlon, 

NOTES  KUKNOlt  AOTION 

Mr.  Rogers  notod  that  Franoo  Inst  mouth  had  withdrawn  a  reservation  Hlmllnr 
to  that  of  tho  Unllml  Stales.  ilo  an  Id  Franco  was  "surely  an  sensitive  as  wo  aro 
In  luattorH  of  sovereignty." 

Of  tho  10  members  of  tho  North  Atlantic  Treaty  Organization,  Mr.  Rogers 
wild,  "tho  United  Slates  la  (ho  only  olio  which  denies  to  tho  Court  tho  right,  to 
dotoripliu)  ltn  own  Jurisdiction.” 

Ho  pointed  out  that  under  principles  of  reciprocity,  any  country  Involved  In 
a  dlHputo  with  tho  United  Min  I  on  could  Invoke  a  U.H.  reservation  of  JurlHdlotlon 
and  keep  thin  act  Ion  out  of  tho  Court. 

Ho  Hald  no  court,  could  function  effectively  under  Much  condlllotm. 

CON  NAM. V  AMENDMENT 

Tho  basis  for  I  ho  U.H.  reservation  Is  tho  no-called  Connally  amendment. 

TldM  wuh  Hponsored  hy  Henalor  Tom  Connally,  Democrat  of  Texas  and  chair¬ 
man  of  (ho  Foreign  Relations  Committee,  when  tho  Henato  In  10-MI  ratified  thin 
country's  acceptance  of  the  Court's  JurlHdlcllon. 

Tlio  Atlornoy  (loners!  also  renewed  a  propoHitl  llrst  made  In  a  sjiccch  hiHtHprlng 
hy  Vleo  President  Hlelmrd  M.  Nixon  that  tlio  United  States  try  to  write  Into 
futuro  International  agreements  a  elatiHO  providing  for  World  Court  resolution 
of  any  disputes  over  interpretation  of  tho  agreements 

"Tho  fnet  that  wo  may  not  ho  HueconHful  In  securing  agreement  In  such  a 
elaiiHo  In  all  oiihcm  doe«  not  mean  that  we  should  fall  to  try,"  he  wild. 

Ho  mentioned,  for  example,  tho  powdhlllty  that  tho  Soviet  Union  would  rc- 
fuHO  to  go  along  with  the  provision  In  agreement 8. 

"Tlio  more  often  tho  Soviets  opjMise  reasonable  methods  to  solve  world  ten¬ 
sions,”  ho  said,  "the  more  the  nations  of  the  world  will  como  to  recognize  tho 
slgntlleaneo  of  tho  Soviet  policy  of  world  domination.” 

Mr.  Rogers  saw  lioim  that  Soviet  leaders  today  "may  l>o  willing  to  permit 
a  freer  How  of  ideas  between  our  two  countries  than  they  have  In  the  past.” 

In  this  conneetlon  lie  urged  exchanges  of  lawyers  and  Judges  so  that  Soviet 
legal  Hgures  “may  study  our  constitutional  system  and  tho  oi>crntloii  of  our 
courts"  and  we  theirs. 

Tho  bar  association  announced  today  that  Its  11X11  annual  meeting  would  bo 
held  in  St.  IjOuIh.  Next  year’s  will  1m>  In  Washington. 


[From  the  St.  Louis  (Mo.)  Post-Dispatch,  Oct.  12, 1060] 

Bar  Unit  Urges  Kasino  ok  Ourii  on  World  Court — Economic  Interests  or 
.  United  States  Damaged,  Committee  Says 

i 

Washington,  D.O.,  October  12,  1050.— An  American  Bar  Association  commit* 
teo  urged  strongly  yesterday  that  tho  United  States  drop  its  reservation  to  the 
jurisdiction  of  the  International  Court  of  Justice. 
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The  committee  found  that  the  reservation  has  hampered  the  International 
Court,  damaged  American  economic  interests  abroad  and — most  important — 
“impaired  U.S.  leadership  of  the  free  world.’' 

The  Connally  reservation,  as  it  is  called,  was  added  on  the  floor  of  the  Sen¬ 
ate  in  1946  to  the  resolution  accepting  the  International  Court’s  jurisdiction. 
The  amendment  was  sponsored  by  Senator  Tom  Connally  of  Texas. 

The  statute  of  the  International  Court  provides  that  the  Court  will  not  con¬ 
sider  disputes  regarding,  matters  “essentially  within  the  domestic  jurisdiction” 
of  any  country.  The  Connally  amendment  reserved  to  this  country  the  right 
to  decide  what  matters  were  within  our  “domestic  jurisdiction.” 

In  effect  the  reservation  gives  the  United  States  an  automatic  veto  pow¬ 
er  over  any  suit  brought  against  it  in  the  International  Court.  It  can  simply 
invoke  the  reservation,  and  the  Court  then  cannot  decide  the  case. 

President  Eisenhower  and  members  of  his  administration  have  called  for  re¬ 
peal  of  the  reservation,  but  the  administration  has  not  sent  a  specific  draft 
proposal  to  Congress. 

The  American  Bar  Association  in  1947  officially  indorsed  repeal  in  a  resolu¬ 
tion  of  its  house  of  delegates.  The  new  ABA  report  suports  the  previous  posi¬ 
tion  of  the  group  with  a  detailed  study  of  the  Connally  reservation  and  the 
various  arguments  for  and  against  it. 

The  report  comes  from  the  ABA’s  section  of  international  and  comparative 
law.  In  addition  to  calling  for  complete  removal  of  the  Connally  reservation, 
the  committee  indorsed  as  a  “sound  supplemental  approach”  the  idea  of  ac¬ 
cepting  the  Court’s  jurisdiction  without  reservation  in  particular  treaties. 

Vice  President  Nixon  first  advanced  this  proposal  in  a  speech  in  New  York 
last  April.  The  Idea  would  be  for  the  United  States  and  the  other  party  to 
any  new  treaty  to  write  into  the  draft  a  clause  agreeing  to  let  the  International 
Court  decide  disputes  arising  from  that  treaty. 

The  advantage  of  the  Nixon  suggestion,  the  bar  committee  said,  was  that 
“it  is  a  step-by-step  approach  which  could  involve  any  nation  whether  or  not 
it  had  accepted  the  Court’s  compulsory  jurisdiction  generally. 

“However,”  the  committee  added,  “the  treaty  approach  should  supplement 
rather  than  replace  any  action  taken  by  the  United  States  with  respect  to  the 
self-judging  domestic  jurisdiction  reservation. 

“The  reservation  is  the  basic  manifestation  of  the  lack  of  effective  U.S. 
leadership  in  promoting  the  peaceful  settlement  of  international  disputes, 
and  it  is  the  self-judging  reservation  itself  that  should  be  withdrawn  as  soon 
as  practicable.” 


[From  the  Pittsburgh  (Pa.)  Post  Gazette,  Oct,  18,  1959] 
Strengthening  the  Court 

A  committee  of  the  American  Bar  Association  has  called  on  Uncle  Sam  to  give 
more  meaningful  support  to  the  International  Court  of  Justice,  a  U.N.  organ 
with  big  alms  but  little  business  or  authority. 

Mainly,  the  committee,  in  line  with  a  formal  resolution  voted  some  years  ago 
by  ABA,  wants  repeal  of  the  Connally  amendment.  This,  a  proviso  that  the 
Senate  tied  to  its  approval  of  the  postwar  Court  treaty,  imposes  a  kind  of 
U.S.  veto.  The  treaty  says  that  the  Court  won’t  deal  with  disputes  that  con¬ 
cern  matters  “essentially  within  the  domestic  jurisdiction”  of  any  nation.  But 
the  Connally  amendment  twists  this  reasonable  tether  into  a  noose.  It  says 
that  the  United  States  reserves  to  itself  the  right,  in  cases  affecting  it,  to  decide 
what  is  “domestic.”  In  other  words,  the  amendment  gives  the  United  States  a 
veto  over  the  Court’s  jurisdiction. 

The  Connally  amendment  is  bad  in  itself,  and  worse  as  an  example  for  other 
nations.  If  the  sovereign  nations  of  the  world  are  ever  to  progress  toward  a 
rule  of  law,  they  will  have  to  allow  some  judicial  umpire  to  settle  international 
disputes  among  them.  Such  progress  must  come  slowly  and  by  careful  steps, 
at  best,  but  It  can  hardly  even  begin  if  the  premier  nation  of  the  free  world, 
which  should  be  the  premier  proponent  of  international  law,  lags  rather  than 
leads  in  the  enterprise.  Thus,  the  ABA  committee  notes  that  the  Connally 
amendment  has  encouraged  other  nations  to  make  Uke  reservations  about  the 
Court. 

In  the  economic  field,  to  take  a  topical  example,  the  Court  could  accomplish 
much  good  in  promoting  trade  and  aid  among  the  nations.  Private  investors 
would  be  more  willing  to  put  their  money  into  development  abroad  if  they  could 
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have  more  faith  in  the  business  contracts  they  make  in  certain  needy  but  in¬ 
tensely  nationalistic  lands.  Such  faith  can  come  only  when  contracts  cannot 
be  violated  or  voided  later  by  a  sovereign  government ;  that  is,  only  when  such 
contracts  are  subject,  in  the  event  of  dispute,  to  the  binding  judgment  of  a 
world  court. 

If  only  to  create  a  better  climate  for  international  law,  the  administration  and 
the  next  Senate  should  work  together  for  early  repeal  of  the  Connally 
amendment. 


[From  the  Boston  (Mass.)  Christian  Science  Monitor,  Oct.  15,  1959] 

ROADliLOCK  TO  RULE  OF  LAW — An  INTIMATE  MESSAGE  FROM  WASHINGTON 
(By  Richard  L.  Strout) 

The  villain  in  the  affair,  curiously  enough,  is  the  United  States.  Not  Poland, 
not  East  Germany,  not  the  U.S.S.R. — it  is  the  United  States  which,  like  a  spoiled 
child,  limits  the  use  of  this  particular  avenue  to  world  peace.  Presidents  have 
protested  against  the  roadblock ;  not  long  ago  Vice  President  Nixon  urged  that 
it  be  removed;  Senator  Hubert  Humphrey  protested  it,  and  now  a  committee 
of  the  American  Bar  Association  comes  back  to  the  battle  which  the  ABA 
itself  initiated  in  a  resolution  in  1947. 

If  you  ask  yourself  who  is  blocking  peaceful  settlement  of  international  dis¬ 
putes  you  must  face  the  disagreeable  fact  that  the  United  States  does  not  have 
completely  clean  hands. 

"  Perhaps  the  most  pathetic  symbol  of  mankind’s  unrealized  dreams  in  the 
world  today  is  the  semi-idle  United  Nations  Court  of  international  Justice  at  The 
Hague,  which  has  decided  only  10  cases  in  13  years.  There  it  sits,  a  magnificent 
edifice,  and  the  nations  of  the  world  come  close  to  atomic  war  because  disputes 
are  not  submitted  to  it. 

The  schoolboy  asks  his  father :  “Dad,  the  World  Court  is  there  at  The  Hague. 
Why  isn't  it  used?” 

The  father  doesn’t  know.  Probably  he  says :  “Son,  it  Is  because  people  aren’t 
yet  civilized  enough  to  submit  their  quarrels  to  law  and  not  to  war.”  He  sighs, 
“Maybe  they  will  someday,”  he  adds  to  himself. 

Maybe  that  satisfies  the  boy.  Probably  he  goes  out  to  play.  But  the  father 
unconsciously  begged  the  issue.  This  is  all  the  more  poignant  if  the  father 
is  an  American,  because  it  is  America  that  has  most  at  stake  in  the  right  answer — 
both  in  its  economic  interests  and  in  its  effort  to  be  the  leader  of  the  free  world. 
The  ABA’s  section  of  International  and  Comparative  Law  makes  these  two 
points  plain  in  its  latest  report.  It  repeats  what  Mr.  Nixon  and  Mr.  Humphrey 
have  said,  that  America’s  reputation  is  being  “damaged”  by  its  present  attitude. 

The  point  is  this ;  The  United  States  has  inserted  a  provision  in  its  adherence 
to  the  World  Court  by  which  it  can,  in  effect,  veto  the  Court’s  jurisdiction  over 
American  cases. 

This  veto  is  called  the  Connally  amendment,  adopted  in  1940. 

The  amendment  says  that  the  United  States,  and  the  United  States  alone, 
shall  decide  whether  issues  brought  before  the  Court  “are  essentially  within 
the  domestic  Jurisdiction  of  the  United  States.”  This  sounds  plausible  perhaps, 
but  It  is  a  loophole  for  escaping  compulsory  jurisdiction  of  the  Court.  Other 
nations  have  followed  the  American  precedent,  and  the  result  Is  that  the  world 
tribunal  is  off  In  an  idle  backwater.  A  court  isn’t  much  good  where  the  litigants 
can  decide  whether  or  not  to  use  it. 

Here  is  how  the  thing  works:  The  United  States  recently  tried  to  get  damages 
from  Moscow  for  shooting  down  an  American  plane.  The  Soviets  (which  have 
never  formally  accepted  Jurisdiction  of  the  Court)  simply  replied  that  the  area 
involved  was  part  of  their  “domestic  jurisdiction.”  Ironical?  Certainly.  Par¬ 
ticularly  from  a  nation  that  hasn’t  ofl3cially  accepted  the  Court  as  part  of  world 
law.  But  Moscow  could  always  retort  that  it  was  Just  following  American 
precedent. 

The  World  Court,  it  should  be  noted,  is  barred  by  solemn  statute  from  de¬ 
ciding  “domestic  matters.”  The  Connally  amendment  goes  further  than  this, 
however,  bo  six  pregnant  words:  , “as  determined  by  the  United  States.”  This 
makes  the  United  States  the  s6le  judge.  It  also  gives  sanction  for.  any  other 
nation  to  make  itself  sole  judge,  too; 

Senator  Humphrey  has  a  resolution  to  repeal  the  amendment.  Only  Congress 
can  do  this.  In  the  meantime  it  is  a  major  roadblock  to  mankind’s  noblest 
aspiration — world  peace  through  world  law. 
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[From  the  Boston  (Mass.)  Herald,  Oct.  14,  10501 
Without  Reservation 

When  the  Commlly  reservation  was  added  to  the  World  Court  resolution  13 
years  ago,  everyone  took  Senator  Connnily's  word  that  the  resolution  couldn't 
pass  without  it. 

The  administration  didn’t  want  the  amendment,  which  made  our  Government 
the  llnal  judge  of  whether  the  Court’s  compulsory  Jurisdiction  applied  to  us  in  a 
particular  case.  No  one  else  seemed  to  want  it.  But  the  foreign  relations 
chairman  said  it  was  necessary,  so  the  troublesome  clause  went  in. 

Today  there  is  almost  universal  agreement  that  the  reservation  should  be 
dropped.  Experts  in  International  law  say  the  self-judging  clause  adds  nothing 
to  our  security  because  the  Court  statuto  already  forbids  it  to  act  in  cases  which 
are  within  the  domestic  jurisdiction  of  a  member  country.  But  the  reservation 
has  done,  and  continues  to  do,  harm  to  the  Court  because  it  reflects  our  lack  of 
confidence  in  the  international  body  and  makes  others  hesitant  to  accept  its 
jurisdiction. 

Why,  therefore,  does  the  reservation  continue  in  effect?  Within  the  year  tho 
President,  the  Vice  President,  and  the  Attorney  General  have  all  called  for  its 
repeal,  but  they  have  done  nothing  further.  Only  one  resolution  (by  Senator 
Humphrey,  of  Minnesota)  has  been  introduced,  and  that  has  made  no  progress. 

A  new  push  is  called  for. 

This  may  have  been  supplied  by  the  powerful  report  of  the  American  Bar  As¬ 
sociation’s  international  law  section,  which  again  demands  rei>eal  and  adds 
scholarly  justification  for  it. 

“It  is  of  major  and  increasing  importance  to  the  United  States,”  the  A.B.A. 
group  says,  “to  improve  the  means  of  protecting  its  international  trade  and  for¬ 
eign  Investments  by  improving  the  means  of  resolving  international  disputes.  A 
weak  World  Court  impairs  international  law  and  hurts  all  forms  of  interna¬ 
tional  adjudication.’’ 

Perhaps  the  appeal  to  the  purse  will  do  it.  In  any  case  it  is  for  us  to  get 
over  our  apathy  and  do  something  about  the  needless  and  harmful  Connally 
reservation.  Congress  and  the  administration  should  act  In  the  coming  session. 


[From  the  Washington  Post,  Nov.  28.  10501 
Court  in  Bondage 

Wlmt  would  have  happened  to  Hie  Supreme  Court  of  the  United  States  if  the 
Founding  Fathers  had  provided  that  any  party  to  a  case  which  it  should  decide 
could  stay  its  hand  by  saying  that  the  Court  had  no  jurisdiction?  The  Court 
would  doubtless  have  collapsed  from  want  of  authority,  and  the  United  States 
could  not  have  become  the  great  federal  nation  that  it  is  because  it  would  have 
had  no  effective  means  of  settling  judicial  disputes.  Yet  the  United  States  has 
inflicted  on  the  International  Court  of  Justice  the  very  handicap  that  would  have 
destroyed  our  own  judicial  system. 

It  is  encouraging  to  have  the  President  assure  Senator  Humphrey  that  he 
will  ask  Congress  to  eliminate  the  crippling  language  (the  Connally  reservation) 
that  the  Senate  wrote  into  the  U.S.  acceptance  of  the  World  Court  statute.  Wo 
hope,  however,  that  he  will  do  more  than  insert  a  paragraph  in  his  message  on 
the  state  of  the  Union.  Wlmt  is  needed  Is  a  rousing  campaign  to  bring  to  the 
attention  of  the  American  peoplo  the  consequences  of  this  sabotaging  of  the 
World  Court.  It  has  made  utterly  impossible  the  dream  of  international  justice 
and  law  in  place  of  war  that  so  many  of  our  statesmen  talk  about. 

The  jurisdiction  of  the  World  Court  is  carefully  spelled  out  in  the  statute  by 
Which  it  was  created.  It  has  no  authority  to  decide  domestic  disputes  in  any 
country.  Realizing  that  disputes  over  jurisdiction  would  arise,  however,  the 
founders  provided  that,  in  the  event  of  such  a  dispute,  “the  matter  should  be 
settled  by  the  decisions  of  tho  Court.”  Imagine,  then,  what  a  blow  it  was  when 
the  United  States  came  along  and  said  that  the  Court  could  not  decide  disputes 
within  the  domestic  jurisdiction  of  this  country  and  that  the  United  States  would 
decide  for  itself  what  was  and  was  not  within  its  domestic  jurisdiction. 

With  this  self-serving,  antljudlcial  reservation  on  the  record,  American  de¬ 
mands  for  a  rule  of  law  and  reason  in  international  affairs  sound  hypocritical. 
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Release  of  the  World  Court  from  the  bondage  of  the  Connally  amendment  ouglit 
to  lie  regarded  as  one  of  the  most  important  alms  of  the  1900  congressional 
session. 


[From  tlio  New  York  Hcrald-Trlbune,  Dee.  10,  1050] 

Atmosphkku  IIab  Ohanukd  —  (Juttino  Would  Court  Strings 
Ily  Victor  Wilson 

(Mr.  Wilson  1h  on  the  staff  of  the  Herald-Tribune  Washington  Bureau) 

Washington. — The  legal  and  diplomatic  worlds  are  watching  with  alert  atten¬ 
tion  an  act  of  practical  idealism  being  planned  by  President  Eisenhower. 

This  Is  his  announced  intention  to  propose,  on  an  “appropriate  occasion,1 ”  that 
the  Senate  undo  an  action  of  August  2,  1940,  which,  in  effect,  nullified  the  use¬ 
fulness  of  the  International  Court  of  Justice,  by  hedging  on  American  adherence. 

The  blow  to  the  World  Court  came  In  just  six  words  written  by  former  Senator 
Tom  Connally,  Democrat  of  Texas,  then  chairman  of  the  Senate’s  Foreign  Rela¬ 
tions  Committee. 

The  words,  added  to  a  Senate  resolution,  gave  the  court,  judicial  organ  of  the 
United  Nations,  jurisdiction  in  international  disputes  affecting  the  United  States, 
but  excluded  Jurisdiction  in  matters  regarded  as  domestic  “as  determined  by  the 
United  States.” 

Since,  under  the  U.N.  charter,  the  Court  and  not  litigants,  decides  what  is  an 
international  dispute  and  what  is  a  domestic  dispute,  Senator  Connally’s  six- 
word  reservation  made  American  adherence  to  the  court  “illusory.” 

Nevertheless,  the  Connally  reservation  carried  by  a  51-12  vote  (10  Democrats 
and  2  Republicans  opposing).  And  the  resolution  itself,  which  had  the  effect 
of  a  treaty,  was  passed,  02-2.  (Republicans  Langer  and  Shipstead  opposed.) 

*  *  *  *  *  *  * 

Other  U.N.  member  nations  decided  quite  rightly  that  the  Connally  reserva¬ 
tion  barred  Court  action  in  any  case  affecting  the  United  States,  without  this 
country’s  consent,  since  it  could  claim  that  a  case  it  didn’t  want  to  be  heard  was 
a  domestic  affair.  Many  of  these  nations,  including  most  big  ones,  hastened  to 
make  major  and  minor  hedges  of  their  own. 

The  upshot  has  been  that  in  the  13  years  of  its  existence,  th'e  Court,  which 
has  15  judges  at  $20,000  a  year  each,  has  acted  in  less  than  a  dozen  cases. 

Mr.  Eisenhower  would  like  to  change  nil  this  with  one  idealistic  stroke.  In 
an  exchange  of  letters  with  Senator  Hubert  H.  Humphrey,  Democrat  of  Minne¬ 
sota,  he  said  lie  will  seek  elimination  of  th'e  “automatic  reservation,”  and  hope 
that  other  countries  will  follow  suit,  thus  contributing  to  the  “greater  effective* 
ness”  of  the  World  Court. 

But  there  is  a  thoroughly  practical  side  to  this,  too. 

Russia  and  its  satellites,  in  and  out  of  the  U.N'.,  never  bothered  with  hedge® 
on  World  Court  jurisdiction,  simply  ignoring  its  authority  oil  anything.  On 
the  other  hand,  the  United  States,  because  of  its  reservation  on  jurisdiction, 
can  not  legally  hail  another  nation  before  the  Court. 

If  the  reservation  were  dropped  by  this  country,  however,  it  might  very  well 
demand  a  hearing  before  the  court  on  such  cases  as  th'e  Soviet  assault  on  Hungary, 
tho  Chinese  Communist  suppression  of  the  Tibetans,  and  similar  cases  that 
might  arise. 

The  defendants  probably  would  not  appear  before  the  bar,  but  their  condemna¬ 
tion  by  a  legally  constituted  World  Court  would  have  a  greater  impact  on  global 
public  opinion  than  a  U.N.  condemnation,  with  its  alwnys-present  political 
overtones. 

*  *  ♦  *  *  *  • 

A  vehicle  for  the  President's  practical  idealism  Is  already  present  in  a  resolu¬ 
tion  given  to  the  Senate  by  Senator  Humphrey  on  March  24,  1959.  It  would 
simply  delete  former  Senator  Connally’s  six  words  from  the  treaty. 

Senator  Humphrey’s  resolution  is  now  in  the  hands  of  the  Foreign  Relations 
Committee,  headed  by  Senator  J.  William  Fulbrlght,  Democrat  of  Arkansas. 
Though  Senator  Fulbrlght  favors  the  deletion  (he  voted  against  the  Connally 
reservation  in  August,  1040),  it  is  understood  he  has  hesitated  to  hold  hearings 
on  it,  fearing  that  too  early  action  might  do  more  harm  than  good. 
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Now,  it  is  understood,  the  entire  atmosphere  has  changed  because  of  Pres¬ 
ident  Eisenhower’s  stand.  Furthermore,  it  is  pointed  out  by  Senate  observers, 
the  old  rigid  isolationist  bloc  in  that  body  has  been  pretty  well  shattered  by 
th'e  voters. 

A  two-thirds  vote  of  the  Senate  would  be  required  to  pass  the  Humphrey  resolu¬ 
tion — or  a  similar  one  proposed  by  the  President.  Though  no  nose-count  has 
been  attempted,  knowledgeable  quarters  here  believe  it  would  carry  easily. 
No  House  action  would  be  necessary. 

Supporters  of  the  Humphrey  resolution  are  quick  to  point  out,  however,  that 
its  passage  would  not  immediately  usher  in  an  era  of  sweetness  and  light  in 
international  affairs. 

Big  powers,  they  ’expect,  would  continue  to  settle  big  issues  among  themselves 
outside  the  1J.N. — just  as  they  do  now. 

But,  they  add,  any  step  that  works  toward  the  settlement  of  any  issues,  large 
or  small,  by  a  rule  of  law,  instead  of  force,  is  a  gain  for  peace. 


[From  the  Charlotte  (N.C.)  Observer,  Dec.  11,  1950] 

Only  Road  to  Peace — Ike  Says  Ale  Nations  Must  Abide  by  Law 

HE  GETS  OVATION  IN  INDIA — INTERNATIONAL  TRIBUNAL  URGED 

New  Delhi  (Friday)  (AP). — President  Eisenhower  declared  Thursday  na¬ 
tions  must  accept  the  rule  of  international  law  to  provide  a  sound  basis  for 
peace.  He  spoke  in  an  academic  followup  to  his  speech  Thursday  in  Parliament 
implying  strong  American  support  for  India  in  its  conflict  with  Red  China. 

“It  is  better  to  lose  a  point  now  and  then  in  an  international  tribunal,”  he 
said,  “and  gain  a  world  in  which  everyone  lives  at  peace  under  the  rule  of  law,” 

The  President  thus  renewed  his  plea  for  peace  in  a  speech  prepared  for  a 
convocation  at  Delhi  University  on  the  acceptance  of  an  honorary  degree. 

He  won  a  deafening  ovation  Thursday  when  he  appeared  before  600  legislators 
y  at  a  joint  sitting  of  Parliament.  There  he  told  the  Indian  nation,  jittery  over 

5  the  border  dispute  with  Red  China,  that  the  United  States  has  strong  forces 

ready  to  help  its  friends.  He  warned  that  military  weakness  invites  aggression, 
subversion,  and  revolution  manipulated  from  without. 

Eisenhower  delivers  another  speech  later  today  at  the  World  Agriculture  Fair. 
He  will  cut  a  ribbon  to  open  the  5-acre  American  pavilion,  one  of  the  highlights 
of  his  visit  to  India. 

Speaking  at  the  30-year-old  university  of  10,000  students  near  the  walled  old 
city  of  Delhi,  Eisenhower  said  development  of  a  reliable  framework  of  law 
among  nations  is  needed  to  permit  economic  development  as  well  as  to  put  “an 
end  to  the  suicidal  strife  of  war.” 

K  He  also  proposed  greater  exchanges  of  students,  so  the  world  can  “look  on 

|  our  youth,  eager  for  larger  and  clearer  knowledge,  as  forces  for  international 

understanding.” 

The  President  called  young  people  the  “vital,  dynamic  element  in  the  world’s 
resources  for  construction  of  a  just  and  secure  peace.” 

Stressing  the  important  links  of  peace  and  international  law,  Eisenhower 
praised  India  for  recently  accepting,  with  only  a  few  reservations,  the  jurisdic¬ 
tion  of  the  International  Court  of  Justice  at  The  Hague. 

The  Indian  note  of  acceptance  followed  closely  the  model  of  U.S.  acceptance. 
The  Soviet  Union  repeatedly  has  refused  to  have  anything  to  do  with  the  Court. 

“A  reliable  framework  of  law,  grounded  in  the  general  principles  recognized 
by  civilized  nations,  is  of  crucial  importance  in  all  plans  for  rapid  economic 
development  around  the  earth,”  Eisenhower  said. 

The  rule  of  law  is  needed,  he  went  on,  “for  one  good  reason :  If  international 
controversy  leads  to  armed  conflict,  everyone  loses;  if  armed  conflict  is  avoided, 
everyone  wins.” 
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[From  the  New  York  Times,  Nov.  27,  1950] 

Eisenhower  Says  Arms  Pact  Value  Outweighs  Risks — Concedes  Some 
Danger  of  Evasion  of  a  Treaty  but  Great  Peril  With  None 

HE  WRITES  HUMPHREY — PLANS  NEW  PLEA  TO  CONGRESS  TO  DROP  U.S.  RESERVATION 

ON  USING  WORLD  COURT 

Washington,  November  20. — President  Eisenhower  believes  the  risks  of  non¬ 
agreement  on  disarmauient  are  “enormous.” 

On  the  other  hand,  he  asserts,  if  the  United  States  signs  such  an  agreement 
it  runs  “some  risks"  that  other  nations  might  evade  its  terms. 

He  made  his  views  known  in  a  letter  from  Augusta,  Ga.,  dated  November  17, 
and  made  public  today  by  Senator  Hubert  H.  Humphrey,  Democrat,  of 
Minnesota. 

Senator  Humphrey,  as  chairman  of  a  Senate  Subcommittee  on  Disarmament, 
had  written  the  President  urging  new  efforts  for  arms  control.  The  Minnesotan 
also  urged  early  passage  of  a  Senate  resolution  that  would  remove  the  reserva¬ 
tion  imposed  by  the  Senate  on  its  acceptance  of  jurisdiction  by  the  International 
Court  of  Justice.  The  reservation  is  one  that  would  permit  the  United  States 
to  declare  “essentially  domestic”  an  issue  that  it  did  not  wish  the  Court  to  hear. 

The  President  declared  his  intention  to  “restate  to  the  Congress  my  support 
for  the  elimination  of  this  restriction.” 

Such  action,  the  President  held,  “would  place  the  United  States  in  a  better 
position  to  urge  other  countries  to  agree  to  wider  jurisdiction  of  the  Inter¬ 
national  Court  of  Justice.” 

The  President  said  that  one  of  the  chief  efforts  of  this  country  in  the  last 
half  dozen  years  had  been  to  try  to  develop  means  for  controlling  and  cutting 
armaments. 

He  told  Mr.  Humphrey  that  success  in  this  quest  would  bring  greater  security 
to  all  countries  and  ease  the  threat  of  a  nuclear  conflict. 

The  President  said  he  was  hopeful  that  the  present  talks  at  Geneva  on  dis¬ 
continuance  of  atomic  weapons  testing  would  produce  agreement. 

Senator  Humphrey  wrote  the  President  that  advocacy  of  measures  toward 
establishing  a  just  and  lasting  peace  was  particularly  urgent  now,  after  the 
recent  visit  of  Premier  Khrushchev  of  the  Soviet  Union. 

Such  a  move,  the  Senator  said,  would  make  it  doubly  clear  to  the  entire  world 
that,  “while  we  shall  strive  mightily  for  a  peaceful  resolution  of  Soviet-United 
States  differences,  our  goal  has  not  shifted  toward  a  two-power  world.” 

Instead,  he  said,  “We  continue  to  look  resolutely  toward  an  international 
system  in  which  the  rights  of  all  nations  will  be  respected,  regardless  of  size 
or  military  power.” 

Following  is  the  text  of  the  President’s  letter : 

“Dear  Senator  Humphrey : 

“I  write  now  in  further  reply  to  your  letter  of  October  21, 1959. 

“One  of  the  great  purposes  of  this  administration  has  been  to  advance  the 
rule  of  law  in  the  world,  through  actions  directly  by  the  U.S.  Government  and 
in  concert  with  the  governments  of  other  countries.  It  is  open  to  us  to  further 
this  great  purpose  both  through  optimum  use  of  existing  international  institu¬ 
tions  and  through  the  adoption  of  changes  and  improvements  in  those 
institutions. 

“Timely  consideration  by  the  United  Nations  of  threatening  situations,  in 
Egypt  in  1956,  in  Lebanon  in  1958,  and  in  Laos  in  1959,  has  made  an  important 
contribution  to  the  preservation  of  international  peace  and  security.  The  con¬ 
tinued  development  of  mutual  defense  and  security  arrangements  among  the 
United  States  and  a  large  number  of  free  world  countries  has  provided  a  power¬ 
ful  deterrent  against  international  lawbreaking.  One  cannot,  however,  be  satis¬ 
fied  with  the  way  events  have  developed  in  some  areas,  for  example,  Hungary 
and  Tibet  The  international  community  needs  to  find  more  effective  means  to 
cope  with  and  to  prevent  such  brutal  uses  of  force. 

“One  of  the  principal  efforts  of  the  United  States  in  the  last  half  dozen  years 
has  been  to  devise  effective  means  for  controlling  and  reducing  armaments. 
Success  in  this  quest  will  bring  greater  security  to  all  countries  and  lift  the 
threat  of  devastating  nuclear  conflict.  In  order  to  make  progress  toward  the 
goal  of  complete  and  general  disarmament  expressed  in  the  United  Nations 
resolution  recently  sponsored  by  the  United  States  and  the  other  members  of 
the  General  Assembly,  this  Government  has  followed  the  policy  of  seeking  re- 
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liable  international  agreements  on  nianngcable  segments  of  the  whole  arms 
problem.  I  am  hopeful  that  the  current  Geneva  negotiations  on  discontinuance 
of  nuclear  weapons  tests  will  produce  agreement.  A  resulting  treaty  would,  of 
course,  be  submitted  to  the  Senate. 

“Next  year  the  United  States  will  he  participating  in  further  disarmament 
efforts  to  be  undertaken  by  a  group  of  10  nations  which  will,  as  appropriate, 
report  on  its  progress  to  the  United  Nations  Disarmament  Commission  and  Gen¬ 
eral  Assembly.  The  best  and  most  carefully  elaborated  disarmament  agree¬ 
ments  are  likely  to  carry  with  them  some  risks,  at  least  theoretically,  of  evasion. 
But  one  must  ponder,  in  reaching  decisions  on  the  very  complex  and  difficult 
subject  of  arms  control,  the  enormous  risks  entailed  if  reasonable  steps  are 
not  taken  to  curb  the  international  competition  in  armaments  and  to  move  effec¬ 
tively  in  the  direction  of  disarmament. 

“As  you  know  from  my  message  to  the  Congress  on  the  state  of  the  Union 
in  January  1059,  and  from  expressions  by  the  Vico  President,  the  Secretary  of 
State,  ami  the  Attorney  General,  the  administration  is  anxious  to  contribute 
to  the  greater  effectiveness  of  the  International  Court  of  Justice.  The  admin¬ 
istration  supports  elimination  of  the  automatic  reservation  to  the  Court’s  juris¬ 
diction  by  which  the  United  States  has  reserved  to  itself  the  right  to  determine 
unilaterally  whether  a  subject  of  litigation  lies  essentially  within  domestic 
jurisdiction.  I  Intend,  therefore,  on  an  appropriate  occasion,  to  restate  to  the 
Congress  my  support  for  the  elimination  of  this  reservation.  Elimination  of 
this  automatic  reservation  from  our  own  declaration  accepting  compulsory 
jurisdiction  would  place  the  United  States  in  a  better  position  to  urge  other  coun¬ 
tries  to  agree  to  wider  jurisdiction  of  the  International  Court  of  Justice. 

“I  appreciate  having  your  views  on  this  vitally  important  subject.” 


[Prom  the  Washington  Post,  Nov.  27,  19501 

Ikk  Asks  United  States  To  Back  Stronger  World  Court — Pro  coses  Move 
To  Repeal  “Veto”  on  Jurisdiction 

(By  Warren  Duflfee) 

United  Press  International 

President  Eisenhower  said  in  a  letter  made  public  last  night  that  the  World 
Court  must  be  strengthened  because  more  effective  means  are  needed  to  prevent 
such  brutal  uses  of  force  as  the  Communists  applied  in  Hungary  and  Tibet. 

He  said  he  would  ask  Congress  again  to  eliminate  its  requirement  that  the 
United  States  decide  for  itself  whether  a  subject  of  litigation  is  a  domestic 
problem  or  within  the  Court’s  jurisdiction. 

Mr.  Eisenhower  said  in  a  letter  to  Senator  Hubert  H.  Humphrey,  Democrat,  of 
Minnesota,  that  he  would  restate  to  Congress,  “on  an  appropriate  occasion,”  his 
opposition  to  the  restriction.  The  letter  was  dated  November  17  from  Augusta, 
Ga. 

Humphrey  had  written  the  President  asking  support  for  a  resolution  to  repeal 
the  “automatic  reservation”  provision,  authored  by  former  Senator  Tom  Con¬ 
nolly,  Democrat,  of  Texas, 

“The  administration  is  anxious  to  contribute  to  the  greater  effectiveness  of  the 
International  Court  of  Justice  (World  Court),”  Mr.  Eisenhower  said. 

“Elimination  of  this  automatic  reservation  from  our  own  declaration  accepting 
compulsory  jurisdiction  would  place  the  United  States  in  a  better  position  to  urge 
other  countries  to  agree  to  wider  jurisdiction  of  the  Court,”  he  said. 

“One  of  the  great  purposes  of  this  administration,”  Mr.  Eisenhower  said,  “has 
been  to  advance  the  rule  of  law  in  the  world,  through  actions  directly  by  the 
U.S.  Government  and  in  concert  with  the  governments  of  other  countries.” 

He  pointed  out  that  the  United  Nations  and  “continued  development  of  mutual 
defense  and  security  arrangements  among  the  United  States  and  a  large  number 
of  free  world  countries”  have  provided  a  powerful  deterrent  against  International 
lawbreaking! 

But  he  indicated  that  these  were  not  enough. 

“One  cannot  be  satisfied  with  the  Way  events  have  developed  in  some  areas ; 
for  example,  Hungary  and  Tibet,”  the  President  said.  “The  international  com¬ 
munity  needs  to  find  more  effective  means  to  cope  with  and  to  prevent  such 
brutal" uses  of  force.” 
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Mr.  Elsenhower  also  stressed  the  importance  of  devising  effective  means  of 
controlling  and  reducing  armaments.  He  said  that  success  in  this  quest  will 
bring  greater  security  to  all  countries  and  lift  the  threat  of  devastating  nuclear 
conflict. 

Mr.  Eisenhower  expressed  hope  that  the  current  Geneva  negotiations  on  dis¬ 
continuance  of  nuclear  weupons  tests  “will  produce  agreement.’*  He  noted  that 
the  United  States  would  take  part  in  further  disarmament  efforts  next  year  in  a 
grmq)  of  10  nations  that  will  report  to  the  United  Nations  Disarmament  Com¬ 
mission  and  the  General  Assembly. 

lie  cautioned  that  the  best  and  most  carefully  elaborated  disarmament  agree¬ 
ments  are  likely  to  carry  with  them  some  risks,  at  least  theoretically,  of  evasion. 

But  the  alternative,  ho  said,  entails  greater  risks. 


[From  the  Evening  Star,  Washington,  D.C.,  Dec.  2,  10501 
For  the  Rule  of  Law 

As  President  Elsenhower  has  declared  in  his  letter  to  Democratic  Senator 
Humphrey,  the  International  Court  of  Justice — more  popularly  known  as  the 
World  Court — would  be  strengthened  if  our  country  withdrew  its  reservation 
regarding  disputes  that  may  be  technically  construed  as  involving  questions  of 
an  essentially  domestic  nature.  In  the  opinion  of  numerous  outstanding  legal 
experts,  the  effect  of  the  reservation,  which  has  been  enacted  by  many  other 
nutions  (in  keeping  with  the  example  we  set  in  lfflfl),  has  been  to  circumscribe 
and  weaken  the  Court’s  potent!  all  ties  as  an  organization  designed  to  promote 
peace  through  the  rule  of  law. 

With  this  in  mind,  Mr.  Eisenhower  has  told  Mr.  Humphrey  that  the  Repub¬ 
lican  administration  favors  legislation  under  which  our  Government  would  no 
longer  reserve  to  itself  “the  right  to  determine  unilaterally”  whether  a  subject 
of  international  litigation  lies  within  domestic  jurisdiction  and  may  therefore 
be  ignored  by  us  if  another  nation  brings  it  up  before  the  World  Court.  Further, 
he  has  aflirmed  his  intention  to  request  Congress,  on  an  appropriate  occasion, 
to  do  away  with  the  reservation  and  thus  place  the  United  States  in  a  better 
position  to  urge  other  countries  to  agree  to  wider  jurisdiction  of  the  Inter¬ 
national  Court  of  Justice.  Mr.  Humphrey,  as  chairman  of  a  Senate  Disarmament 
Subcommittee,  has  already  introduced  a  simple  resolution  to  that  end,  and  it 
well  deserves  to  be  adopted. 

Of  course,  on  great  issues  involving  international  power  plays  and  far- 
reaching  political  maneuvers — issues  like  the  contest  over  the  future  of  West 
Berlin — the  World  Court  can  do  little  or  nothing.  Such  issues,  in  fact,  lend 
themselves  much  more  to  negotiation  than  to  a  judicial  procedure.  Neverthe¬ 
less,  in  a  strictly  legal  sense,  there  are  many  questions  that  could  be  settled 
through  such  a  procedure  if  countries  like  our  own  did  not  insist  upon  the  uni¬ 
lateral  right  to  say  whether  or  not  those  questions  are  basically  domestic.  If 
this  reservation  were  eliminated,  the  International  Court’s  work  in  behalf  of 
peace  could  hardly  fail  to  increase  in  effectiveness. 


[From  The  Evening  Star,  Washington,  D.C.,  Nov.  27,  1959] 

World  Court  Curb  Assailed 

President  Eisenhower  says  “the  international  community  needs  to  And  more 
effective  means  to  cope  with  and  to  prevent  such  brutal  uses  of  force**  as  the 
Communists  employed  in  Hungary  and  Tibet. 

The  President  said  he  intends  to  renew  his  request  to  Congress  to  repeal  a 
restriction  on  U.S.  participation  in  the  International  Court  of  Justice,  or  World 
Court- 

At  present  this  country  reserves  the  right  to  decide  whether  an  international 
issue  falls  within  the  World. Court’s  jurisdiction.  In  other  words,  no  case  in¬ 
volving  the  United  States  can  be  taken  before  the  World  Court  without  this 
epuntpy’s  approval.  Othe^  countries  also  reserve  this  right  to  “veto”  the  Court’s 
jurisdiction.  , 

'..“Elimination  of  this  automatic  reservation  from  our  own  d*  daration  accept¬ 
ing  compulsory  jurisdiction  would  place  the  United  States  in  a  better  position  to 
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urge  other  countries  to  agree  to  wider  jurisdiction  of  the  International  Court  of 
Justice,”  Mr.  Elsenhower  said. 

The  President  added : 

“*  *  *  The  continued  development  of  mutual  defense  and  security  arrange¬ 
ments  among  the  United  States  and  a  large  number  of  free  world  countries  has 
provided.a  powerful  deterrent  against  international  lawbreaking. 

“One  cannot,  however,  be  satisfied  with  the  way  events  have  developed  in 
some  areas,  for  example,  Hungary  and  Tibet.  The  international  community 
needs  to  find  more  effective  means  to  cope  with  and  to  prevent  such  brutal  uses 
of  force.” 

The  President’s  views  were  expressed  in  a  letter  to  Senator  Humphrey,  Demo¬ 
crat,  of  Minnesota,  chairman  of  the  Foreign  Relations  Subcommittee  on  Dis¬ 
armament  The  Eisenhower  letter,  in  reply  to  one  from  Senator  Humphrey,  was 
dated  at  Augusta,  Ga.,  November  17.  Senator  Humphrey  made  it  public 
yesterday. 

The  Senator,  in  his  October  12  letter  to  the  President,  had  praised  Mr.  Eisen¬ 
hower  for  urging  elimination  of  the  World  Court  restriction  in  his  state  of  the 
Union  message  last  January.  Congress  took  no  action  on  the  President’s 
recommendation. 

Senator  Humphrey  said  he  will  ask  the  Foreign  Relations  Committee  to  hold 
hearings  on  his  resolution  to  eliminate  the  restriction. 

Mr.  Eisenhower  told  Senator  Humphrey  the  search  for  a  workable  arms  reduc¬ 
tion  plan  entails  enormous  risks.  On  the  other  hand,  he  added,  “Success  in 
this  quest  will  bring  greater  security  to  all  countries  and  lift  the  threat  of 
devastating  nuclear  conflict.” 

Mr.  Eisenhower  said  the  United  States  has  followed  a  policy  of  seeking  inter¬ 
national  agreements  on  “manageable  segments  of  the  whole  arms  problem.” 

“The  best  and  most  carefully  elaborated  agreements  are  likely  to  carry  with 
them  some  risks,  at  least  theoretically,  of  evasion,”  the  President  wrote. 

“But  one  must  ponder,  in  reaching  decisions  on  the  very  complex  and  difficult 
subject  of  arms  control,  the  enormous  risks  entailed  if  reasonable  steps  are  not 
taken  to  curb  the  international  competition  in  armaments  and  to  move  effec¬ 
tively  in  the  direction  of  disarmament” 


[From  Time,  Dec.  21,  1959] 

A  World  of  Growth,  a  World  of  Law 

” One  of  the  great  purposes  of  this  administration  ”  wrote  the  Presto 
dent  Just  before  taking  off  on  his  global  tour ,  **is  to  advance  the  rule 
of  lav?  in  the  world Last  week  at  India’s  Delhi  University ,  he  spoke 
to  the  “ great  purpose Excerpts: 

A  world  of  swift  economic  transformation  and  growth  must  also  be  a  world 
of  law.  The  time  has  come  for  mankind  to  make  the  role  of  law  in  international 
affairs  as  normal  as  it  is  now  in  domestic  affairs. 

Of  course  the  structure  of  such  law  must  be  patiently  built,  stone  by  stone. 
The  cost  will  be  a  great  deal  of  hard  work,  both  in  and  out  of  government,  par¬ 
ticularly  in  the  universities  of  the  world. 

Plainly,  one  foundation  stone  in  this  structure  is  the  International  Court  of 
Justice.  It  is  heartening  to  note  that  a  strong  movement  is  afoot  in  many  parts 
of  the  world  to  increase  acceptance  of  the  obligatory  jurisdiction  of  that  court 
I  congratulate  India  on  the  leadership  and  vision  she  has  shown  in  her  new 
declaration  [September  14]  accepting  its  jurisdiction. 

Another  major  stone  in  the  structure  of  international  rule  by  law  must  be  a 
body  of  international  law  adapted  to  the  changing  needs  of  today’s  world.  There 
are  dozens  of  countries  which  have  attained  their  independence  since  the  bulk 
of  existing  international  law  was  evolved. 

What  is  now  needed  is  to  infuse  into  international  law  the  finest  traditions  of 
all  the  great  legal  systems  of  the  world. 

And  here  the  universities  of  the  world  can  be  of  tremendous  help  in  gathering 
and  sifting  and  harmonizing  them  into  a  universal  law,  A  reliable  framework 
of  law  grounded  in  the  general  principles  recognized  by  civilized  nations  is  of 
crucial  importance  in  all  plans  for  rapid  economic  development  around  the  earth. 
Economic  progress  has  always  been  accompanied  by  a  reliable  legal  framework. 
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Law  is  not  a  concrete  pillbox  in  which  the  status  quo  is  armed  and  entrenched. 
On  the  contrary,  a  single  role  of  law,  the  sanctity  of  contract,  has  been  the  vehicle 
for  more  explosive  and  extensive  economic  change  in  the  world  than  any  other 
factor.  The  principle  that  men  must  keep  bargains  is  a  fundamental  of  every 
great  legalsysteiu  the  world  has  ever  known. 

Whenever  it  has  broken  down,  commerce;  invention,  investment,  and  economic 
progress  have  also  broken  down. 

One  final  thought  on  the  rule  of  law  between  nations :  we  will  all  have  to  re¬ 
mind  ourselves  that  under  this  system  of  law,  one  will  sometimes  lose  as  well 
as  win.  But  nations  can  endure  and  accept  an  adverse  decision  rendered  by  com¬ 
petent  and  impartial  tribunals. 

In  hundreds  of  arbitral  and  judicial  decisions  over  the  past  170  years,  it  has 
been  almost  unheard  of  for  one  of  the  parties  to  refuse  to  comply  with  the  de¬ 
cision  of  a  tribunal  once  it  has  been  rendered.  This  is  so,  I  believe,  for  one 
good  reason :  if  an  international  controversy  leads  to  armed  conflict,  everyone 
loses ;  if  armed  conflict  is  avoided,  everyone  wins.  It  is  better  to  lose  a  point 
now  and  then  in  an  international  tribunal  and  gain  a  world  in  which  everyone 
lives  at  peace  under  a  rule  of  law. 

Here  are  two  great  pm  poses  which  I  see  as  particularly  fitting  within  the  mis¬ 
sion  of  the  world’s  universities :  a  more  massive  mobilization  of  young  people,  in 
centers  of  learning  where  truth  and  wisdom  are  enshrined  and  ignorance  and 
witless  prejudices  are  corrected ;  and  a  broad  inquiry  and  a  search  in  the  laws 
♦of  nations  for  grand  principles,  justice,  righteousness  and  the  common  good  of 
;all  peoples.  Out  of  them  will  then  be  constructed  a  system  of  law  welcome  to 
all  peoples  of  the  world  because  it  will  mean  for  the  world  a  rule  of  law — and  an 
jend  to  the  suicidal  strife  of  war. 


[From  the  Wilmington  (Del.)  Journal-Every  Evening,  Oct.  12,  1059] 

No  Place  fob  a  Veto 

We  are  glad  to  see  that  a  committee  of  the  American  Bar  Association  has 
once  again  called  attention  to  the  absurdity  of  the  Connally  reservation  to  the 
jurisdiction  of  the  International  Court  of  Justice.  No  court  can  operate  effec¬ 
tively  when  potential  defendants  reserve  the  right  not  to  come  before  it  or  be 
bound  by  its  decisions.  And  it  is  surely  absurd  that  the  United  States,  which 
should  be  doing  everything  in  Its  power  to  strengthen  international  law,  should 
in  fact  be  hamstringing  the  World  Court  with  such  a  reservation. 

As  long  ago  as  1947 — 1  year  after  the  Connally  reservation  was  adopted  by 
the  Senate — the  American  Bar  Association  called  for  its  repeal.  President 
Eisenhower  and  other  members  of  his  administration  have  taken  the  same 
position.  And  Vice  President  Nixon  has  taken  the  constructive  step,  which 
the  present  ABA  committee  heartily  endorses,  of  suggesting  that  all  new 
treaties  contain  a  clause  agreeing  to  let  the  Court  decide  all  disputes  arising 
from  the  treaty. 

The  Connally  reservation,  in  fact,  is  the  product  of  suspicion  and  fear  hardly 
worthy  of  a  nation  which  holds  itself  up  as  a  champion  of  international  law. 
The  statute  of  the  International  Court  of  Justice  provides  specifically  that  the 
Court  will  not  consider  matters  Essentially  within  the  domestic  jurisdiction”  of 
any  country.  The  Connally  amendment  reserved  to  this  country  the  right  to 
determine  what  matters  lie  within  its  domestic  jurisdiction.  The  result  is  to 
give  the  United  States  an  automatic  veto  power  over  any  action  brought  against 
it  in  the  Court 

We  were  perhaps  more  innocent  in  1946  than  we  are  in  1959.  But  Soviet 
Russia's  misuse  of  the  veto  power  in  the  United  Nations  in  the  past  13  years 
should  have  made  it  clear  to  any  American  that  no  international  body  can 
function  effectively  under  such  a  shadow.  The  Connally  reservation  ought  to 
be  repealed  at  the  first  opportunity  and  we  hope  both  the  administration  and 
the  American  Bar  Association  will  press  vigorously  for  repeal  when  Congress 
reconvenes  in  January. 


[From  the  Detroit  (Mich,)  Free  Press,  Oct  18, 1959] 

0am,  fob  6bm»  m  the  Court 

A  committee  of  the  American  Bar  Association  has  recommended  that  the 
United  States  give  the  International  Court  of  Justice  an  opportunity  to  be 
effective  by  dropping  our  own  reservation  to  its  jurisdiction. 
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That  reservation,  in  effect  since  1040,  in  actually  a  veto  power  which  the 
United  Statoa  retains  over  issues  which  can  go -before  the  Court.  Tlio  Court 
itself  inis  no  Jurisdiction  over  domestic  matters,  but  the  United  States  reserved 
to  Itself  the  right  to  determine  whether  a  matter  involving  the  country  Is  or  is 
not  domestic. 

That,  In  turn,  permits  the  United  States  to  be  the  sole  judge  of  whothor  any 
issue  to  which  this  country  Is  a  party  can  be  brought  before  the  Court. 

The  bar  association's  position  is  similar  to  that  held  by  the  administration, 
although  the  latter  has*  taken  no  steps  toward  asking  Congress  to  remove  the 
restriction.  Vice  President  Nixon,  some  months  ago,  strongly  urged  wider  use 
of  the  Court  as  a  means  of  settling  international  disputes.  Ills  proposal  was 
favorably  received  here  and  abroad. 

The  Court  could*  Indeed,  he  a  means  of  settling  Intermit lonal  problems  within 
a  framework  of  International  law  and  Justice.  The  1‘esbrt  to  this  sort  of  device 
is  a  principle  to  which  the  United  States  has  long  adhered.  ,Wo  supported  tho 
Hague  Tribunal  just  as  we  have  given  support,  by  our  membership,  to  tho  In¬ 
ternational  Court* 

Hut  there  Is  very  little  point  In  paying  llpservlce  to  the  ideal  of  international 
law  and  justice,  and  at  the  same  time  withholding  the  means  by  which  such 
an  Ideal  can  he  attained. 

There  is  no  reason  that  disputes  between  nations  should  not  be  settled 
amicably  and  peacefully  within  a  framework  of  law,  Just  ns  wo  settle  them  be¬ 
tween  Individuals  on  a  national  basis. 

To  do  so  Implies  no  waiving  of  sovereignty.  On  tho  other  hand,  it  provides  a 
sensible  alternative  to  force. 


[Prom  tho  WorcoNtor  (Mass.)  Telegram,  Oct.  14,  10B0] 

Wonr.ii  Corner:  American  Veto 

The  Permanent  Court  of  International  Justice— the  old  World  Court — was 
sot  up  by  the  League  of  Nations.  That  was  one  reason  for  our  failure  to  adhere 
to  it.  Four  successive  Presidents  asked  the  Semite  to  vote  In  favor  of  adherence, 
lint  the  Senate  always  shied  away.  We  rejected  League  and  Court  both. 

The  International  Court  of  Justice — the  new  World  Court — was  set  lip  by 
the  United  Nations.  This  fact  has  never  produced  any  senatorial  shudders  in 
Washington,  for  tho  United  States  has  been  a  full-itedged  member  of  the  United 
Nations  from  the  start.  The  United  States  is  also  an  adherent  of  the  new  World 
Court. 

But  when  the  Senate  voted  to  accept  the  Court’s  jurisdiction,  it  added  a 
reservation,  under  which  the  United  States  claims  the  right  to  decide  what 
questions  are  within  its  “domestic  jurisdiction.0 

A  committee  of  the  American  Bar  Association  now  urges  that  this  reservation 
be  dropped.  It  maintains  that  the  reservation  damages  our  economic  interests 
abroad,  impairs  our  prestige,  and  hampers  the  Court.  President  Eisenhower  has 
called  for  repeal  of  the  reservation.  As  long  as  it  remains,  we  shall  seem  to  be 
in  tlie  position  of  supporting  the  World  Court  only  in  disputes  in  which  we  are^ 
not  involved. 


[From  the  Evansville  (Ind.)  Courier  and  Press,  Nov.  22, 1950 J 
Rule  of  World  Law 

Men  and  nations  give  abundant  lipservice  to  the  idea  of  the  rule  of  law.  Meit 
generally  abide  by  the  laws  of  tlieir  society,  partly  out  of  respect  for  the  law 
and  partly  because  they  know  that  punishment  awaits  those  who  break  the  rules. 
With  nations  it  is  different  By  and  large,  they— and  this  applies  especially  to* 
the  great  powers — obey  only  such  laws  as  they  choose  to  obey  when  their  vital 
interests  are  concerned. 

This  state  of  affairs  will  have  to  be  changed  if  the  concept  of  the  rule  of  law 
is  to  be  made  effective  among  nations.  And  until  it  is  effective,  nations  cannot 
claim  to  be  very  far  removed  from  the  jungle. 

The  American  Bar  Association  has  been  working  hard  to  foster  use  of  the 
International  Court  of  Justice1— the  so-called  World  Court — for  arbitration  of 
manv  more  disputes  among  nations.  The  bar  association  has  a  strong  ally 
in  Vice  President  Nixon.  He  advocated  greater  use  of  the  World  Court  in  a h, 
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address  to  tho  American  Academy  of  Political  Science  last  April,  and  only 
recently  lie  set  forth  the  same  idea  when  the  University  of  Chicago  Law  School's 
new  buildings  were  dedicated. 

It  is  to  be  hoped  that  outstanding  Americans  in  increasing  numbers  will  join 
this  effort  to  make  the  World  Court  a  reully  effective  tribunal.  It  can  be  so 
only  if  the  great  nations,  notably  Including  the  United  States,  state  their  firm 
adherence  to  the  concept  that  world  affairs  must  be  guided  by  law. 

I  - 

[From  the  Chicago  (Ill.)  News,  Oct.  15, 1059] 

Still  a  Distant  Goal— Bulk  by  Would  Law  Gets  Another  Push  Forward 

The  road  to  peace  is  the  road  of  law,  in  the  view  of  the  American  Bar  Asso¬ 
ciation,  and  it  wishes  the  United  States  would  get  the  roadblocks  out  of  the  way. 
The  ABA  believes  other  countries  would  clear  their  own  barriers  if  we  acted  first. 

This  point  of  view  is  powerfully  espoused  in  a  report  by  a  special  ABA  com¬ 
mittee  urging  a  stronger  and  more  effective  World  Court.  The  committee  argues 
that  reservations  us  to  the  Court's  Jurisdiction  are  doing  harm  to  this  country's 
interests. 

Specifically,  the  bar  group  asks  repeal  of  the  Commlly  amendment,  tacked  on 
to  the  1040  resolution  whereby  the  United  States  agreed  to  refer  disputes  to  the 
International  Court  of  Justice. 

Tim  amendment  permits  tho  United  States  to  block  any  or  all  Court  action 
by  contending  that  a  dispute  to  which  it  is  a  party  is  a  domestic  matter.  Other 
countries  have  followed  the  U.S.  lead,  with  the  result  that  few  cases  ever  reach 
the  World  Court  at  all. 

Tho  All  A  has  enlisted  some  powerful  support  in  Its  campaign  to  strengthen 
international  legal  channels.  Vice  President  Nixon  came  out  strongly  for  the 
program  last  April,  and  added  a  suggestion  of  his  own. 

Ho  proposed  that  future  treaties  to  which  the  United  States  Is  a  party  contain 
a  clause  committing  the  signatories  to  submit  to  the  World  Court  any  disagree¬ 
ments  arising  from  the  treaty.  They  would  also  agree  in  advance  to  be  bound 
by  the  Court’s  decision. 

Nixon  hinted  at  that  time  that  the  administration  would  back  legislation  to 
repeal  the  Connolly  amendment,  but  the  supimrt  1ms  not  yet  developed.  Senator 
Hubert  Humphrey,  Democrat,  of  Minnesota,  introduced  a  repeal  resolution  in 
the  last  session,  hut  it  got  little  attention. 

Tho  new  ABA  report,  by  stressing  the  national  self-interest,  may  have  more 
effect  than  treaties  devoted  solely  to  the  Ideal.  Since  the  United  States  has  a 
larger  foreign  stake  than  any  other  nation,  it  stands  to  lose  more  than  it  can 
gain  by  ignoring  the  Court.  / 

Opponents  will  point  out,  no  doubt,  that  laws  are  not  the  same  everywhere, 
and  that  American  standards  of  equity  would  not  necessarily  apply  to  inter¬ 
national  disputes,  either  economic  or  political. 

Nevertheless,  the  lawyers  are  ready  for  "a  dramatic  step"  to  show  that  this 
country  "in  deeds  os  well  as  words  Is  ready  to  lead  the  free  world  toward  the 
rule  of  law." 

,  It  will  obviously  take  a  lot  of  leading,  as  well  as  a  lot  of  following,  before  a 
stable  body  of  International  law  replaces  the  catch-as-catch-can  rules  that  now 
prevail  when  nations  quarrel.  But  since  force  as  the  ultimate  arbiter  has  reached 
the  H-bomb  and  missile  level,  the  alternative— allowing  an  Interna tionareourt 
to  settlo  disputes — looks  better  all  the  time. 

■  _ •  •  f  - 

[From  the  Harlan  (Ky.)  Enterprise,  June  14, 1969J 

Peter  Edson's  Washington  News  Notebook — Could  World  Court  Sit  on 

Berlin? 

(By  Peter  Edson,  NEA  Washington  correspondent) 

Washington  (NEA). — American  Bar  Association's  exploration  of  the  idea  to 
give  the  United  Nations  International  Court  of  Justice  a  greater  role  in  preserving 
peace  raises  a  question. 

It  is  whether  the  so-called  World  Court  could  settle  the  Berlin  dispute  now 
before  the  Big  Four  Foreign  Ministers,  playing  musical  chairs  In  Geneva. 
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Some  International  la^vyora  who  have  examined  tlio  thick  file  of  document* 
giving  the  United  State*,  Britain,  aim  Franco  their  sectors  of  Ilerlln  way  that 
those  Western  Powers  have  clear  access  tights  to  the  city  at  all  times. 

Soviet  Husain  ami  tta  lCnst  Herman  aatolllto  say  such  legal  access  rights  do 
not  exist. 

lawyers  consider  this  a  clear  case  which  tho  World  Court  could  decide  by 
simply  examining  the  contract*. 

It  Is  admitted,  however,  that  there  are  other  factors  involved  than  a  more 
interpretation  of  documents. 

Those  are  foreign  policy  Issues  of  powor  politics  and  nalloiml  defense.  Judges 
can't  ROttle  them  as  questions  of  law.  They  are  subjects  for  the  determination 
of  heads  of  government  and  diplomats  lu  International  negotiations. 

It  Is  for  these  reasons  that  supporters  of  the  plan  to  give  the  World  Court  more 
business  do  not  say  that  It  offers  the  perfect  solution  for  all  the  world’s  troubles. 

They  don’t  want  to  claim  too  much  for  the  World  Court’s  caimbllltles.  To  do 
so  would  he  a  disservice  to  the  cause  of  world  ikwco. 

As  matters  stand  now,  the  Russians  would  not  accept  World  Court  Jurisdiction 
over  the  Rorlln  Issue. 

mils  Is  what  hapiMUied  when  the  United  States  brought  suit  In  the  World  Court 
to  collect  $1.11  million  from  I  he  Russians  for  shooting  down  a  U.S.  plane  over 
the  Sen  of  Japan. 

Persuading  the  Russians  to  accept  Western  ideas  of  international  law  and 
of  what  Issues  can  he  nettled  by  trial  Is  one  of  the  main  obstacles  to  giving  the 
World  Court  a  greater  role  In  deciding  disputes  between  nations. 

(xiNrr.ioriNa  ijcoai.  systkms 

Marxist  theories  of  law  are  at  complete  variance  with  Western  concepts.  Tlie 
Russians  nevertheless  insist,  that  theirs  1h  a  government  of  laws.  The  problem 
is  to  find  common  ground  for  tiie  conilietlng  legal  systems. 

Charles  S.  Rhyne  of  Washington,  chairman  of  American  liar  Association's 
Committee  on  World  Peace  Through  Law.  Is  one  of  the  leaders  of  this  movoment. 
As  jsist  president  of  AllA,  ho  traveled  250,000  miles,  visiting  40  countries  to  In¬ 
terest  International  lawyers  In  the  crusade. 

ARA’s  hoard  of  governors  will  soon  consider  a  Rhyne  committee  recommenda¬ 
tion  for  a  world  conference  of  lawyers  in  ItHU.  It  would  b©  preceded  by  regional 
meetings  of  lawyers  In  Tsitln  America,  Europe,  Asia,  and  Africa  In  1000. 

Iron  Curtain  country  lawyers  would  be  luvlted  to  all  of  those  conferences. 
If  they  won't  come,  the  plan  is  to  go  ahead  with  free  world  conferences  anyway. 

For  If  nations  outside  the  Red  blew  make  increased  use  of  International  courts 
to  settle  their  disputes.  It  Is  believed  that  Russia’s  propaganda  claim  to  having 
n  government  of  laws  will  he  destroyed. 

Rhyne  admits  that  world  acceptance  of  court  settlement  for  International 
disputes  may  take  decades. 


ACCKPTKO  1IY  SO  NATIONS 

Only  80  nations  now  accept  World  Court  jurisdiction.  Even  the  United  States 
dot's  that  with  reservations. 

This  country  does  not  recognize  the  Court’s  authority  over  matters  which  are 
of  domestic  jurisdiction,  “as  determined  by  the  United  States  of  America." 

This  Is  the  so-called  Connally  reservation  of  1040.  President  Elsenhower  told 
Congress  in  January  that  he  would  recommend  its  reiK>al.  So  far  nothing  has 
happened. 

Senator  Hubert  Humphrey  (Democrat,  of  Minnesota)  has  Introduced  a  resolu¬ 
tion  to  repeal  it.  But  that  is  likewise  stalled. 

There  is  no  thought  of  surrendering  U.S.  sovereignty  over  domestic  Issues. 
But  existence  of  the  Connally  reservation  is  believed  to  be  one  of  the  main 
reasons  why  the  World  Court  has  not  been  of  more  service. 

In  Its  13  years  of  existence  the  15  World  Court  Justices,  paid  $20,000  a  year 
plus  $4,000  expenses,  have  heard  only  10  cases. 
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(From  the  fit.  Louis  (Mo.)  Post  Dispatch,  Oct.  10, 1050] 

EUQANOB  ItOOBKVKLT— INTKBNATIONAL  DISPUTES 

Washington,  October  15. — I  was  Kind  to  read  that  the  American  Bar  Associa¬ 
tion,  through  one  of  Its  committees,  1ms  urged  that  we  take  the  lead  in  making 
the  World  Court  a  real  court. 

When  wo  adopted  the  Connally  reservation  we  stipulated  tliut  compulsory 
Jurisdiction  tm  tho  purt  of  the  World  Court  should  “not  apply  to  *  •  *  disputes 
with  regard  to  nuitters  which  aro  essentially  within  the  domestic  jurisdiction 
of  the  United  Btates  ns  determined  by  the  United  States.” 

TIiIh  encouraged  other  countries  to  do  the  same,  and  so  comparable  reserva¬ 
tions  were  made  by  France,  Israel,  Pakistan,  South  Africa,  and  others.  The 
Unltod  Kingdom  and  some  British  Commonwealth  nations  have  made  a  slightly 
different  reservation.  Not  ultowlng  the  Court  to  really  have  jurisdiction  on  a 
compulsory  basis  made  It  In  many  cases  valueless. 

•Wo  now  know  that  it  Is  important  to  have  an  lnteriuitlonnl  court  that  func¬ 
tions.  If  we  are  going  to  llvo  under  law  and  not  use  force,  this  is  an  essential 
part  of  tho  whole  business  of  i>eacefol  existence  with  other  nations.  Disarma¬ 
ment  cannot  como  until  at  least  the  machinery  is  In  motion  for  settling  differ¬ 
ences  by  law  and  an  International  court  is  an  essential  part  of  this  machinery. 

Therefore,  I  lu>j>o  very  much  we  will  decide  In  the  next  Congress  to  repeal 
the  Connally  amendment.  Citizens  who  bolleve  tills  is  essential  should,  through 
tho  organizations  to  which  they  belong,  make  their  wishes  known  to  their  Con¬ 
gressmen  and  Senators. 


[From  the  Milwaukee  (Win.)  Journal,  Nov.  S,  1659] 

United  States  Inconsistent  in  Vetoing  Intebnational  Coubt  Powkhh 

Again  comes  n  jolting  reminder  that  In  the  effort  to  bring  a  rule  of  law  to 
tills  unruly  world,  tho  United  States  is  not  In  court  with  altogether  clean  hands. 

Tho  chiding  voice  Is  that  of  a  committee  of  the  American  Bur  Association. 
Its  target  is  tho  Connally  reservation  to  the  llMfl  Senate  resolution  accepting  for 
the  United  States  tho  jurisdiction  of  the  International  Court  of  Justice  at  The 
Hague. 

Tho  World  Court  stntuto  provides  that  the  Court  will  not  consider  disputes  re¬ 
garding  mntters  “essentially  within  the  domestic  jurisdiction”  of  any  country. 
Tho  Connally  amendment  says  this  country  will  decide  what  is  within  do¬ 
mestic  Jurisdiction.  It  gives  us  a  veto  power  over  any  suit  brought  against  us. 

According  to  tho  bar  group,  the  Connally  reservation  is  seriously  injuring 
both  the  cause  of  International  Justice  and  the  U.S.  position  of  world  leader. 
It  has,  says  tho  group,  reduced  tho  Court’s  effectiveness,  ft  has  encouraged 
other  nations  to  make  like  reservations.  It  has  been  used  by  the  Conununlsts 
as  an  argument  for  not  accepting  the  Court’s  jurisdiction. 

It  lias  provided  tho  excuse  for  saying  “that  not  even  the  United  States,  so- 
called  leader  of  tho  free  world,  is  wholehearted  In  Its  sup]>ort  of  international 
judicial  processes.”  It  works  to  dtscourage,  not  advance,  effective 'enforcement 
of  international  agreements,  a  goal  particularly  vital  to  this  country  because  of 
its  International  commitments,  world  trade,  and  foreign  investment. 

Numerous  organizations  and  individuals  have  called  for  rei>cal  of  the  Con¬ 
nally  reservation  Jn  recent  years.  President  Elsenhower,  Vice  President  Nixon 
and  Attorney  General  Rogers  have  made  speeches  along  that  line.  Nixon  has 
proposed  that  In  all  new  treaties  we  write  clauses  accepting  jurisdiction  over 
disputes  by  the  International  Court.  But  deeplte  all  the  fine  words,  the  adminis¬ 
tration  has  sent  no  specific  repeal  proposals  to  Congress. 

Thero  are  now  38  nations  which  have  accepted,  without  any  reservations,  the 
jurisdiction  of  the  International  Court.  There  is  little  doubt  but  that  If  the 
United  States  were  to  do  likewise  all  but  the  Communist  nations  would  soon 
fall  in  line.  And  the  pressure  on  the  Communists  to  do  likewise  would  be  great. 

In  the  convincing  words  of  the  bar  committee:  “Withdrawal  by  the  United 
States  of  Its  self-judging  domestic  jurisdiction  reservation  would  be  a 'major, 
practical,  and  dramatic  step  toward  the  goal  of  ’the  rule  of  law  among  nations/  ” 
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[From  the  Havre  (Mont.)  Dally  Nows,  1059]  ♦ 

Gives  tubs  World  Court  the  Strength  It  Deserves 

International  law  Is  a  fascinating  subject  which  is  difllcult  for  most  laymen 
to  fathom  and  its  importance  as  to  the  future  of  nations  is  too  often  overlooked 
by  members  of  the  legal  profession.  Through  the  World  Court,  certain  impor¬ 
tant  problems  have  been  worked  out  to  the  satisfaction  of  all  concerned  and  we 
maintain  that  the  court  has  its  placo  in  the  sphere  of  the  maintenance  of  har-. 
many  among  nations. 

Now  the  World  Court  Is  suffering  because  the  United  States  1ms  evidently 
chosen  to  limit  its  action. 

When  the  Connnlly  amendment  becamo  law  we  were  apprehensive  because 
while  we  saw  that  some  kind  of  an  effort  was  being  made  to  prevent  our  country 
becoming  involved  in  unfavorable  alliances,  the  effectiveness  of  the  court  in 
handling  those  cases  which  could  be  magnified  and  lend  to  a  breach  in  inter¬ 
national  relations,  would  be  greatly  reduced. 

President  Eisenhower  in  his  state  of  the  Union  message  indicated  that  he 
was  not  satisfied  with  the  Connally  amendment  and  that  a  change  might  be 
advisable. 

As  we  recall,  Senator  Humphrey  introduced  a  resolution  calling  for  the 
repeal  of  the  Connally  amendment  and  the  State  Department  endorsed  the  reso¬ 
lution  calling  attention  of  the  Senate  Foreign  Relations  Committee  to  the 
Humphrey  move. 

The  World  Court  provides  Judicial  processes  against,  the  use  of.  force  but  the 
Connally  amendment  backs  the  right  of  the  United  States  to  decide  for  itself 
in  each  case  whether  any  action  placed  before  the.  World  Court  is  within  its 
domestic  jurisdiction. 

Naturally  that  means  that  any  country  against  which  Uncle  Sam  would  bring 
a  case  could  soy,  oh  no  you  don’t,  this  case  is  strictly  domestic,  therefore  no 
World  Court  for  us. 

It  has  been  suggested  In  several  quarters  that  Mr.  Eisenhower  make  it  a 
point  right  now  to  inform  our  allies  that  the  United  States  is  going  to  do  some¬ 
thing  about  removing  the  hamstringing  Connally  amendment  and  work  for 
the  Court’s  compulsory  jurisdiction. 

Incidentally,  it  would  not  be  unwise  to  let  Premier  Khrushchev  know  where 
we  stand  on  the  World  Court.  Should  the  President  pass  over  the  importance 

of  the  Court  to . i  maintaining  international  peace  through  the  handling  of 

those  cases  which  untouched  could  be  the  fuse  to  international  conflagration, 
the  visiting  Russians  wilt  get  the  Impression  that  we  treat  justice  lightly. 

The  administration  and  the  Foreign  Relations  Committee  should  try  to  get 
together  ns  quickly  ns  possible  and  work  for  immediate  passage  of  the  Humphrey 
resolution.  Should  they  fail  to  get  to  first  base  Mr,  Elsenhower  should  not 
hesitate  to  break  the  stalemate. 

This  matter  looks  to  us  as  one  which  deserves  something  more  than  casual 
treatment.  World  justice  is  too  large  to  pass  by  ns  being  inconsequential  when 
we  claim  to  be  advocates  of  that  which  is  fair  in  settling  disputes  which  unre¬ 
solved  become  the  basis  for  devastating  wars. — HCW. 


[From  the  Claremont  (N.H.)  Eagle,  1959] 

Strength  for  World  Court 

The  World  Court  would  be  made  a  more  effective  umpire  in  international  dis¬ 
putes  if  a  reform  movement  headed  by  a  special  committee  of  the  American  Bar 
Association  and  supported  by  President  Eisenhower  and  Vice  President  Nixon 
takes  hold.  The  argument  of  the  chairman,  Charles  S.  Rhyne,  a  former  ABA 
president,  is  that  the  International  Court  of  Justice  of  the  United  Nations,  to 
give  the  tribunal  at  The  Hague  its  proper  name,  has  become  “a  forgotten  forum 
where  judges  are  paid  $20,000  each  per  year  to  waste  their  time  waiting  to 
decide  cases  that  are  never  filed.” 

The  chief  target  of  the  reformers  is  the  so-called  Connally  amendment  to  the 
1946  resolution  by  which  the  U.S.  Senate  gave  its  advice  and  consent  to  a 
declaration  by  President  Truman  that  the  United  States  accepted  compulsory 
jurisdiction  of  the  Court. 
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The  CVmmilly  amendment  was  In  effect  a  reservation.  It  added  the  words 
“as  determined  by  the  United  Stnte^’  to  the  language  of  the  resolution  which 
alrendy  lmd  excluded  froth  compulsory  Jurisdiction  “matters  which  are  essen¬ 
tially  within  the  domestic  Jurisdiction  of  the  United  States.” 

“This  reservation,”  Rhyne  declared  April  5,  in  discussing  a  series  of  con¬ 
ferences  sponsored  by  his  committee,  “violates  the  age-old  principle  that  no  man 
should  Judge  his  own  case.”  President  Elsenhower  In  his  state  of  the  Union 
message  this  year  hud  proposed  reexumlnatlon  of  U.S.  relations  with  the  Court 

Vico  President  Nixon  on  April  13  told  the  American  Academy  of  Political 
Science  that  the  administration  would  shortly  recommend  to  Congress  that  the 
1040  agreement  be  modified.  Nixon  said  the  U.S.  reservation  Is  “one  of  the 
major  reasons  for  the  lack  of  judicial  business”  before  the  Court.  Senator 
Hubert  H.  Humphrey,  Democrat,  of  Minnesota,  had  made  the  same  point  in 
.introducing  a  resolution,  March  24,  that  would  rescind  the  reserve  clause,  which 
had  resulted  in  a  “sorry  record”  of  only  10  cases  decided  by  the  World  Court 
in  13  years. 

Nixon’s  sponsorship  was  warmly  welcomed  by  U.N.  Secretary  General  Dag 
Hnmnmrskjold,  speaking  In  behalf  of  the  International  security  organization. 
At  a  pres$  conference  of  April  1ft  Hammarskjold  hailed  portions  pf  Nixon’s 
speech  in  which  the  Vice  President  had  specified  that  the  World  Court  should 
become  the  arbiter  in  East-West  disputes,  replacing  the  international  “balance 
of  terror”  with  the  “rule  of  law.” 

The  ABA  group  points  out  the  Connally  amendment  works  both  ways.  Thus 
the  Court  in  1050  was  forced  to  announce  that  both  Soviet  Russia  and  Czecho¬ 
slovakia  had  refused  to  let  it  rule  on  claims  arising  from  the  downing  of  U.S. 
planes. 

The  move  against  the  reservation  would  be  only  the  first  step  in  beefing  up 
the  Court.  A  further  proposal  is  to  move  the  tribunal  from  the  Netherlands  to 
New  York.  And  the  Court  would  be  urged  to  hear  complaints  in  or  near  coun¬ 
tries  in  which  they  arise.  Both  proposals  are  aimed  at  making  international 
justice  more  accessible  as  well  as  more  binding.— Editorial  Research  Reports. 


Statement  of  Dr.  W.  O.  H.  Garman,  the  Associated  Gospel  Churches, 

Christians  for  Action,  and  Callender  Memorial  Church,  Wilkinbburo, 

Pa.,  January  27,  1960 

We  are  opposed  to  the  repeal  of  the  Connally  amendment  for  the  following 
reasons : 

I.  FIRST  WE  ARE  OPPOSED  AS  BIBLE  BELIEVING  CHRIST  HONORING  CHRISTIANS 

.  r' 

As  Christians  our  first  and  most  sacred  allegiance  is  to  our  Lord  and  Saviour 
Jesus  Christ,  and  our  second,  to  the  United  States  of  America.  We  owe  no 
allegiance  to  United  Nations,  nor  to  its  so-called  International  Court  of  Justice. 

As  students  of  the  infallible  word  of  God,  the  Holy  Scriptures,  we  are  aware 
that  the  Bible  predicts  in  many  places  that  in  the  last  days  of  the  age  in  which 
we  now  live  that  there  will  be  one  universal  and  absolutely  totalitarian  religio* 
world-state  presided  over  by  the  worst  of  all  tyrants,  the  anti-Christ,  whom 
Christ  will  destroy  at  His  coming,  and  we  believe  that  all  this  centralization  of 
power  in  the  United  Nations,  its  International  Court  of  Justice,  etc.,  is  but 
helping  to  prepare  the  way  for  the  manifestation  of  this  man  of  sin,  and  we  as 
Christians  w$nt  no  part  in  it,  and  we  seek  to  warn  and  deter  our  Nation  from 
taking  further  calamitous  action.  See  Matthew  24  :  4-25;  Psalm  2;  Thessa- 
lonians  5:  1-4;  II  Timothy  3:  1-6;  II  Thessalonians  2:  3-12;  Revelation  13, 
16: 13-16;  19: 11-21. 

As  Christians  we  believe  the  many  predictions  that  Christ  and  the  apostles 
made,  as  recorded  in  the  Bible,  that  wars  and  rumors  of  wars  will  continue  to 
mark  this  age  down  to  the  tinife' of  Christ’s  return,  that,  false  teachers  would 
abound,  that  evil  men  and  seducers  will  wax  worse  and  worse,  deceiving  and 
being  deceived,  that  when  they  cry  peace  and  safety  sudden  destruction  cometh 
on  them  as  travail  upon  a  woman  with  child,  and  that  this  age  will  end  in  the 
unprecedented  period  of  worldwide  suffering  called  in  Scripture  the  great  tribu¬ 
lation,  and,  that  there  will  he  nd  peace  until  Christ,  the  Prince  of  Peace*  returns, 
puts  down  all  opposition;  rules  with  a  rod  of  iron,  as  Lord  of  Lords  and  King 
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of  Ktiu r«  boro  on  earth*  Tlio  whole  foundation  structure,  goals  aud  aims  of 
Uulted  Nations!  its  International  Court,  “world  peace  through  law1'  totally  dls- 
regards  and  abnegates  tho  teaching  of  tho  Bible  lust  enuiriwAted, 

As  Christians  wo  fear  for  our  safety,  and  the  continuance  of  gnr  cherished 
liberties  If 'Wo  are  evor  placed  under  tho  Jurisdiction  of  an  alien,  unfriendly,  un¬ 
sympathetic  International  court.  Wo  believe  that  the  CouuuRy  amendment  helps 
guarantee  and  safeguard  tho  rights  aud  privileges  wo  have  onjoyed  under  the 
Constitution  of  tho  United  States  of  America,  aud  that  tho  repeal  of  this  amend¬ 
ment  would  jeopardize  nil  these  rights,  privileges  aud  liberties. 

It.  SECONDLY  WK  ARID  OWMJBRl)  AS  CITIftWH  BINOK  TO  OUR  WAY  OF  THINKING  THR 
W  1101.15  MATTER  IS  UNCONSTITUTIONAL  AND  NOT  TO  T1IK  UKHT  INTEREST  OF 
AMERICA 

Article  III,  section  I  of  our  Constitution  provides  Mint,  “Tho  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supremo  Court,  and  in  such  Inferior 
courts  as  tho  Congress  may  from  time  to  time  ordain  and  establish.11  It  further 
provides  that  the  judges  of  Micro  courts  “shall  hold  their  olHces  during  good 
behavior  *  *  ♦.’*  To  turn  the  judicial  isiwcrs  of  America  over  to  an  alien,  Inter¬ 
national  Court,  would  ho  a  violation  of  the  Constitution,  and  a  transference  of 
the  i>owers  resident  in  Congress  to  an  alien  group. 

The  i>eople  of  America  and  all  our  foreign  and  domestic  affairs  would  bo 
placed  In  the  hands  of  an  alien  court,  the  International  Court  of  Justice,  In 
which  the  United  States  is  already  outnumbered  2  to  1  by  the  Communists  and 
would  therefore  in  nil  these  matters  be  outvoted  and  at  their  mercy. 

It  is  not  in  the  host,  interests  of  our  people,  nor  even  of  the  backward  oppressed 
areas.  It  would  deprive  us  of  our  liberties,  and  further  entrench  Communist 
conquest  and  fasten  tholr  grip  more  relentlessly  on  enslaved  peoples.  It  would 
'  Jeopardize  every  U.S.  investment  and  possession  abroad,  and  make  possible  the 
confiscation  of  tho  same  by  Communist  agitators. 

Americans  tried  before  United  Nations,  International  Court  of  Justice,  could 
under  its  present  setup  bo  tried  in  secret,  without  trial  by  jury,  without  aid  of 
defense  counsel,  without  fair  presentation  of  evidence,  without  right,  of  appeul, 
at  any  place  or  time  the  court  may  decide.  All  of  this  is  in  violation  of  our  con¬ 
stitutional  rights  and  privileges. 

It  is  feared  that  America  would  lose  control  over  civil  rights,  tho  destiny  of 
Its  troops  abroad,  immigration  and  emigration,  health,  economics,  education, 
trade  and  tariffs,  post  office,  International  hanking  for  reconstruction,  mental 
health,  the  expenditure  of  Its  funds  abroad,  and  thereby  we  be  thoroughly  con¬ 
trolled  by  aliens  and  brainwashed  at  their  will. 

It  would  involve  the  surrender  of  our  sovereignty,  and  further  surrender  to 
our  Communist  foes,  who  would  advantage  the  most  by  repeal. 

It  would  hasten  Russia’s  conquest,  defeat,  and  enslavement  of  the  United 
States  of  America  and  the  free  world  which  she  hopes  to  attain  without  fighting. 


Statement  of  Kmiuo  S.  Ioucsias,  Chairman,  National  Foreign  Relations 
Commission,  the  American  Legion,  January  27, 1000 

Mr.  Chairman  and  members  of  the  committee,  the  American  Legion  is  opposed 
to  Senate  Resolution  04  because  we  believe  its  enactment  would  gravely  en¬ 
danger  the  sovereignty  of  the  United  States  and  our  constitutional  form  of 
Government. 

For  many  years  we  have  advocated  a  constitutional  amendment  which  would 
restrict  the  use  of  the  treaty  power  of  th$  Executive  as  au  Instrument  of  in¬ 
ternal  legislation.  Now  we  have  before  us  a  proposal  which,  in  our  opinion, 
would  go  even  further.  It  would  place  the  power  to  affect  our  internal  legisla¬ 
tion  in  the  hands  of- ah  international  tribunal.  Because  the  constitutional 
amendment,  above  referred  to,  and  Senate  Resolution  04  ore  so  closely  allied,  we 
must  address  ourselves  to  both  for  the  same  principles  and  factors  are  pertinent 
to  each. 

Article  VI  of  the  Constitution  provides  in  part:  “This  Constitution,  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursuance  thereof;  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of  the.  United  States, 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every  State  shall  be 
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Imuml  tliorohy,  nnytliliiK  In  Uio  count  It  ulloii  or  Iiiwh  of  any  Ntuto  to  the  con- 
1  riiry  notwithstanding." 

In  tlio  curly  days  of  our  existence,  tl»o  problem  which  wo  face  today  <11(1  not 
exist  for  two  reasons.  First,  It  was  generally  accepted  then  that  a  treaty  oould 
not  supersede  the  Constitution,  Also,  wo  were  not  confronted,  an  we  are  today, 
with  tlio  difficulty  of  distinguishing  between  matters  which  were  International 
In  nature  and  those  which  were  purely  domestic,  Until  relatively  rcnsmt  times, 
treaties  wero  negotiated  between  two  sovereigns  on  matters  which  wore  tradi¬ 
tionally  international  In  nature.  Thun,  tho  treaty  power  of  the  Executive  posed 
no  NorloUH  threat  to  our  system  of  government. 

Today  this  is  not  tho  ease.  Let  us  briefly  net  forth  tho  basis  for  our  opinion. 
In  1020,  tho  Hupremo  Court  deviated  for  tho  flrst  time  with  re«i>ect  to  Its  doc¬ 
trine  of  the  suptemucyof  the  Constitution  over  tr cation  in  the  case  of  Missouri 
v.  Holland  (252  U.S.  410).  This  cose  concerned  a  treaty  with  Great  Britain,  act¬ 
ing  for  Canada,  regulating  tho  killing  of  migratory  birds.  Tho  Supremo  Court 
said  In  effect,  thut  Congress  could  euact  legislation  pursuant  to  an  International 
agreement  which  It  could  not  enact  pursuant  to  tho  Constitution.  This  was  the 
real  beginning  of  the  problem. 

In  l/nitcd  Mates  v.  Curtiss -Wright  Corporation,  1080  (  200  U.S.  804)  tlio  Su- 
promo  Court  said  that  the  President  is  "the  solo  organ  of  Government  in  the 
flehl  of  forolgn  relations,"  "he  manages  our  concerns  with  foreign  nations  and 
must  necessarily  he  most  competent  to  determine  when,  how,  and  upon  what 
subjects  negotiations  may  l>e  urged  with  tho  greatest  prospects  of  success.  For 
his  conduct  he  Is  rauionslble  to  the  Constitution." 

Commenting  on  tho  general  statement  that  "tho  Federal  Government  can  exor- 
clso  no  powers  except  those  specifically  enumerated  In  tho  Constitution,  and  such 
Implied  powers  os  are  necessary  and  proper  to  carry  Into  effect  the  enumerated 
powers,"  tho  Court  said  that  this  statement  "is  categorically  true  only  In  respect 
to  our  internal  affairs."  With  resjiect  to  the  Federal  Government’s  powers  of 
external  sovereignty,  the  Court  said  that  they  did  not  depend  upon  the  affirm¬ 
ative  grants  of  the  Constitution. 

In  United  States  v.  Pink,  1042  (815  U.S.  808)  the  Supreme  Court  extended  the 
decision  of  Missouri  v.  Holland  to  Executive  agreements  which  do  not  need  rati¬ 
fication  by  the  U.S.  Senate.  This  case  concerned  the  Roosevelt-Litvlnov  Agree¬ 
ment  which  had  not  been  approved  by  either  House  of  Congress.  This  agree¬ 
ment  provided  for  the  distribution  of  certain  assets  of  a  Russian  insurance 
company,  hold  In  a  New  York  hank  at  the  time  of  the  Russian  revolution,  in 
a  manner  contrary  to  the  laws  of  the  State  of  New  York.  The  Supreme  Court 
held  that  the  law  of  New  York  must  how  to  the  provisions  of  the  Executive 
agreement 

Wo  believe*  that  tho  foregoing  cases  (and  there  are  others  which  could  be 
cited)  adequately  illustrate  a  present  situation  which  the  American  Legion 
views  as  dungerous.  It  is  dangerous  because  we  cannot  be  certain  that  we  will 
be  able  to  maintain  our  constitutional  form  of  government,  as  we  have  known  It 
throughout  history.  We  believe  this  because,  the  situation  which  exists  today 
apparently  makes  It  legally  possible  to  have  our  local  and  Federal  laws,  our  in¬ 
dividual  constitutional  guarantees,  and  perhaps  even  our  Constitution,  altered  or 
abridged  by  the  exercise  of  the  treaty  power.  And  further  it  is  extremely  dan¬ 
gerous  when  this  may  be  accomplished  even  without  the  advice  and  consent  of 
the  U.S.  Senate  through  the  use  of  Executive  agreements.  Because  the  Ameri¬ 
can  Legion  Is  alarmed  over  this  situation  we  have  supported  a  constitutional 
amendment  limiting  the  treaty  power  of  the  Executive  when  it  becomes  an  in¬ 
strument  of  internal  legislation. 

Senate  Resolution  94  would  aggravate  the  situation.  It  seeks  to  compel  the 
United  States  to  consent  to  the  compulsory  jurisdiction  of  the  International  Court 
of  Justice  without  reserving  the  right  to  determine  for  ourselves  whether  or  not 
the  issue  Involved  is  international  in*  nature  or' purely  domestic.  As  is  well 
known,  this  right  was  reserved  to  the  United  States  by  the  so-called  Connally 
amendment  to  Senate  Resolution  106,  78th  Congress,  By  the  terms  of  Senate 
Resolution  196  the  President  was  authorized  to  deposit  with  the  United  Na¬ 
tions  our  consent  to  the  compulsory  jurisdiction  of  said  Court  of  International 
issues  arising  with  other  States  which  had  similarly  accepted  compulsory  juris¬ 
diction.  , 

Our  consent  to  the  compulsory  jurisdiction  of  the  Court  was  given  pursuant 
to  the  provisions  of  section  2,  article  86,  of  the  statute  of  the  International  Court 
of  Justice,  which  is  a  part  of  the  Charter  of  the  United  Nations. 
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Section  2,  article  M  of  the  statute  also  grants  jurisdiction  to  tho  Court  of  all 
legal  dlsputoa  eoneornlng : 

(a )  Tho  Interpretation  of  a  treaty : 

(f>)  Any  question  of  international  law ;  •  .< 

(o)  Tho  existence  of  any  fact  which,  If  established,  would  eouBtltuto  a 
breach  of  an  International  obligation; 

(rt)  Tho  nature  or  extent  of  tho  reparation  to  ho  made  for  tho  breach  of 
an  International  obligation. 

As  can  ho  seen,  tho  Court  lum  jurisdiction  over  an  extremely  wide  variety  of 
subjects.  It  appears  to  us  It  would  ho  Impossible  for  anyone  to  foresee  all  the 
Issues  which  might,  well  become  the  subject  of  a  dispute.  And  certainly  no  one 
person  can  determine  what  the  Court's  decision  would  he  on  any  subject  with  re¬ 
spect  to  whether  or  not  It  was  International  In  nature  or  purely  within  tho  do¬ 
mestic  jurisdiction  of  tho  United  States.  Wo  In  the  Aluerlcan  Legion  firmly 
believe  that  herein  lies  the  real  danger. 

If  we  relinquish  this  right  and  permit  the  Court  to  make  tho  decision.  I  am 
sure  that  everyone  concerned,  pro  or  con,  appreciates  what  the  possible  legal 
consequences  might  well  he.  In  order  that  there  will  ho  absolutely  no  doubt 
as  to  what  the  American  Legion  believes  the  results  would  he,  please  permit  mo 
to  state  them  briefly .  As  I  mentioned  earlier,  tho  Constitution  of  the  United 
States  provides  that  the  laws  of  the  United  States  enacted  In  pursuance  thereof, 
mid  treaties  duly  entered  Into,  shall  he  the  supreme  law  of  tho  land. 

The  Judicial  power  of  the  United  States  Is  vested  In  tho  Supremo  Court  and 
such  lesser  courts  as  tho  Congress  may  from  tlmo  to  time  author  lee.  Tho 
laws  of  the  United  States  and  the  provisions  of  the  treaties  are  binding  upon 
♦he  judges  of  the  States,  notwithstanding  the  reflective  State  constitutions.  As 
interpreted  by  the  Supremo  Court,  tho  laws  of  the  United  States  enacted  pur¬ 
suant  to  the  Constitution  are  limited  by  its  provisions;  its  circumscribes  them 
so  to  speak.  They  may  not  violate  the  Constitution.  Hut  with  treaties  and  Rx- 
eentlve  agreements,  this  Is  not  the  case.  They  are  not  limited  by  constitutional 
provisions.  Since  the  Supreme  Court  derives  Its  existence  and  power  from 
tho  Constitution,  Its  decisions  In  turn  also  become  n  part  of  tho  supreme  law  of 
the  land. 

The  law  is  also  comprised  of  statute  law  and  decisional  or  case  law  ns  laid 
down  In  decisions  of  the  Supreme  Court  and  the  lesser  Federal  courts.  Their 
decisions  teach  us  what  the  “common  law’1  Is  and  what  the  enactments  of  Con¬ 
gress  mean.  So,  because  of  the  judicial  power  of  the  United  States  having  been 
invested  in  the  Supremo  Court  and  tho  several  lesser  courts  their  decisions  have 
the  full  force  and  effect  of  law.  As  time  passes,  they  may  change  the  laws. 
Rut  the  main  point  to  keep  in  mind  is  that  the  supreme  source  of  this  power 
and  authority  is  the  Constitution. 

However,  the  Supreme  Court  has  also  said  that  treaties  entered  into  under 
the  authority  of  the  United  States,  which  are  also  the  supreme  law  of  the  land, 
may  transcend  constitutional  limits.  Therefore,  would  we  he  wrong  in  thinking 
of  them  as  the  “super  supreme  law*'  of  the  land?  In  any  event,  let  us  pursue 
our  argument  to  what  we  believe  is  a  logical  conclusion. 

By  becoming  a  signatory  to  the  United  Nations  Charter  and  the  statute  es¬ 
tablishing  the  World  Court,  we  have  made  it  the  supreme  law  of  the  land.  When 
we  submit  to  the  jurisdiction  of  the  World  Court  in  a  case,  what  is  the  effect  of 
the  Court's  judgment?  As  a  matter  of  law,  is  not  its  judgment  ns  binding  upon 
ns  as  a  decision  of  our  own  Supreme  Court? 

In  his  appearance  before  the  committee  on  January  27,  1060,  it.  was  my  im¬ 
pression  the  Attorney  General  voiced  the  opinion  that  the  judgments  of  the 
World  Oonrt  would  be  binding  upon  us. 

Now  the  sole  issue  presented  by  Senate  Resolution  94  is:  Are  we  going  to  take 
a  chance  on  making  it  legally  possible  for  the  World  Court  to  render  decisions 
binding  upon  onr  laws,  our  constitutional  guarantees,  in  short  our  domestic 
affairs?  The  American  Legion  is  not  prepared  to  gamble  for  such  high  Btakes. 

(The  proponents. of  Senate  Resolution  94  undoubtedly  are  motivated  by  high 
ideals  and  good  faith.  ;They  are  sincerely  attempting  to  establish  a  rule  of  law 
for  the  world  to  live  by  ns  a  substitute  for  force.  But  we  are  nfarld  tlint  they 
have  become  somewhat  carried  away  from  reality  by  their  ideals.  They  desire 
to  establish  a  “rule  of  !aw“  for  nations  to  abide  by.  In  explaining  this  purpose, 
the  Honorable  Christian  A.  Herter,  Secretary  of  State,  when  he  appeared  be¬ 
fore  the  committee  on  January  27,  1960,  referred  to  a  statement  made  by  thfe 
late  John  Foster  Dulles,  a  former  Secretary  of  State,  as  follows: 
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“Wo  in  tho  United  Htnton  imvo  from  tlio  vory  bc^InnltiK  of  our  history  instated 
tlmt  thero  is  a  rulo  of  luw  which  In  above  tho  rule  of  man,  That  concept  wo> 
derived  from  our  lCngltah  forebears,  hut  we,  os  wollns  they,  played  a  part  in  its 
acceptance. 

“Thus,  slnco  its  inception,  our  Nation  has  been  dedicated  to  the  principle  that 
man,  in  his  relationship  with  other  men,  should  bo  governed  by  moral,  or  natural 
law. 

“We  now  carry  those  concepts  Into  tho  International  field.  Wo  bollovo  that  tho 
results  thus  obtainable,  though  not  imrfect,  are  nevertheless  generally  fair,  and 
that  thoy  are  preferable  to  any  other  human  order  that  can  be  devised. 

“A  most  significant  development  of  our  time  is  the  fact  that,  for  tho  first  time, 
under  tho  Charter  of  tho  United  Nations,  thoro  has  been  a  determined  effort  to 
establish  law  and  Justice  as  tho  deolslvo  and  essential  substitutes  for  force 

'Hie  American  Legion  concurs  with  tilts  ideal.  When  this  statement  was  made 
Is  not  apparent  from  tho  Secretary  of  State's  remarks.  We  must,  however, 
point  out  tlmt  tho  statement  is  directed  to  the  rulo  of  law,  i.o.,  rule  by  law  (not 
force).  Rut.  to  have  rule  by  law,  It  Is  imperative  to  have  rules  of  law.  And  our 
basic  concept  is  that  thoso  rules  muRt  he  well  defined  so  that  men  who  live  under 
them  can  know  what  thoy  aro.  And,  speaking  upon  this  subject,  the  lato  Honor¬ 
able  John  Foster  Dulles  also  had  this  to  say : 

“Artlelo  8ft  of  the  statuto  (l.c.,  statuto  of  the  International  Court  of  Justice) 
goes  on  to  rocognlzo  ns  International  law  not  merely  Interim tional  conventions, 
but  Internal lonal  custom,  general  principles  of  law  recognized  by  civilized  na¬ 
tions,  and,  the  teachings  of  tho  most  highly  qualified  publicists  of  the  various 
nations.  If  tho  applicable  rule  of  International  law  Is  so  uncertain  tlmt  resort 
must  he  had  to  alleged  custom,  teachings,  etc.,  then  the  Court  can  scarcely  avoid 
indulging  In  a  large  amount  of  Judicial  legislation  or  political  ex|K»dloncy.“ 

Hpcnking  upon  the  subject  with  which  we  aro  confronted,  the  Into  Mr,  Dulles 
also  said :  “Compulsory  Jurisdiction  of  the  Court  should  not  extend  to  matters 
which  aro  essentially  within  the  domestic  jurisdiction  of  the  United  States.” 
And  he  further  commented:  “Article  2(7)  of  tho  charter,  among  other  things 
provides,  In  substance,  that  nothing  contained  In  the  present  charter  shall  require 
the  members  to  submit  to  settlement  under  the  charter  matters  which  are  essen¬ 
tially  within  the  domestic  Jurisdiction  of  any  state.  The  declaration  under  tho 
statute  (I.o.,  our  declaration  to  consent  to  compulsory  Jurisdiction)  should  pre¬ 
serve,  and  not  seem  to  waive,  that  limitation"  (Congressional  Record  of  Aug.  1, 
1I>10,  vol.  02,  pt.  8,  p.  10023). 

From  the  foregoing  it  Is  not  clear  whether  or  not  Mr.  Dulles  favored  the  Con¬ 
nolly  reservation,  but.  it  is  very  apparent  that  he  doubted  the  Court  would 
function  in  a  purely  judicial  manner. 

Rut  even  if  the  Court  did  limit  itself  to  purely  Judicial  decisions,  the  danger 
to  our  domestic  affairs  Is  still  present.  Dr.  Herbert  W.  Briggs,  professor  of 
international  law  from  Cornell  University,  during  his  appearance  before  your 
committee  on  January  27,  1000,  made  this  quite  clear.  If  Senate  Resolution  04 
is  adopted  we  will  grant  the  Court  the  power  to  determine  whether  an  Issue  is 
international  in  nature  or  within  our  domestic  Jurisdiction.  What  criteria  will 
the  Court  use  In  making  its  determination?  What  Is  its  definition  of  an  inter¬ 
national  issue?  Dr.  Briggs  said  whether  or  not  a  matter  Ih  domestic  or  Inter¬ 
national  is  relative.  Do  we  know  what  this  means?  Does  the  Court  agree? 
Dr.  Briggs  nlRo  said  that  most  matters  are  domestic  until  they  become  inter¬ 
national  as  the  subject  matter  of  a  treaty.  This  is  not  too  vague,  but  he  added, 
it  also  could  he  international  If  It  is  a  matter  upon  which  a  nation  has  Incurred 
an  international  liability;  and  he  conceded  It  could  become  international  for 
other  reasons.  The  case  of  Missouri  v.  Holland,  supra,  concerning  migratory 
birds  within  the  State  of  Missouri  illustrates  how  a  matter  which  traditionally 
has  been  considered  “domestic"  can  become  “international"  overnight. 

The  foregoing,  coupled  with  the  myriad  of  issues  which  might  well  fall  within 
the  vague  criteria  touched  upon  by  Dr.  Briggs,  constitutes  too  much  of  a  gamble 
for  the  American  Legion  when  our  property  and  our  cherished  liberties  are  at 
stake. 

As  far  ns  the  American  Legion  can  determine,  the  proponents  of  Senate  Reso¬ 
lution  94  support  their  position  on  political  and  diplomatic  grounds.  They  do 
not  dispute  our  legal  analysis.  They  merely  say  that  our  fears  are  unfounded 
because  they  don’t  think  or  believe  what  might  happen,  will  happen.  This 
alleged  argument  would  seem  to  defeat  their  major  premise.  They  seek  to 
establish  a  “rule  of  law"  but  apparently  admit  they  are  relying  upon  a  “rule  of 
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men”  for  its  success.  At  least  as  we  stand  now,  the  U.S.  position  is  out  in  the 
6pen  and  aboveboard.  * 

Can  we  seriously  believe  that  enactment  of  Senate  Resolution  04  will  enhance 
our  position  in  the  world  by  demonstrating  our  willingness  to  take  the  lead  and 
subject  ourselves  to  the  jurisdiction  of  the  Court  without  the  Connally  reserva¬ 
tion  when  as  a  matter  of  record  we  do  it  with  the  knowledge  that  we  can  always 
veto  a  judgment  against  us  in  the  Security  Council  or  give  our  0  months’  notice 
and  pull  out? 

Our  present  policy  is  clearly  within  our  rights  under  the  U.N.  Charter.  Will 
we  not  serve  our  good  name  and  reputation  better  by  maintaining  our  present 
policy  until  such  time  as  the  law  to  which  we  are  asked  to  subject  ourselves  is 
better  defined,  (making  clear  that  our  hesitation  is  not  due  to  our  lack  of  desire 
to  cooperate,  but  because  we  intend  to  abide  by  our  commitments  once  made) 
rather  than  making  a  grand,  but  premature  “swan  dive  into  the  pool,”  but 
carrying  with  us  a  concealed  ladder  upon  which  we  can  climb  out  if  things  don’t 
go  well  for  us? 

I  do  not  intend  to  convey  the  impression  that  the  American  Legion’s  position 
in  opposition  to  Senate  Resolution  94  is  or  will  be  temporary  in  nature.  That, 
I  cannot  predict.  But  we  do  say  that  political  expediency  as  a  basis  for  the 
repeal  of  the  Connally  reservation  is  not  well  taken. 

Our  view  may  seem  a  little  extreme  to  some,  but  the  foundation  has  been  built 
and  a  few  building  blocks  have  already  been  laid.  We  certainly  do  not  wish  to 
see  our  governmental  house  patterned  from  an  architecture  foreign  to  that  en¬ 
visioned  by  our  Founding  Fathers  and  we  most  certainly  do  not  wish  to  entrust 
part  of  its  construction  to  foreign  craftsmen. 

Thank  you,  Mr.  Chairman,  for  granting  us  the  privilege  of  appearing  before 
your  distinguished  committee  in  connection  with  this  vital  problem. 

Wherefore,  in  view  of  the  foregoing,  the  American  Legion  respectfully  requests 
the  Senate  Foreign  Relations  Committee  to  reject  Senate  Resolution  94. 


Statement  of  John  R.  Holden,  Legislative  Director,  AMVETS,  January  29, 

1960 

Mr.  Chairman  and  members  of  the  committee,  two  of  the  principal  reasons 
for  AMVETS  existence  are  to  safeguard  the  principles  of  freedom,  liberty,  and 
justice  for  all  and  to  promote  the  cause  of  peace  and  good  will  among  nations. 
We  have  analyzed  the  provisions  of  Senate  Resolution  94  and  have  concluded 
that  its  adoption  by  the  Senate  will  serve  these  worthy  purposes.  We,  therefore, 
support  Senate  Resolution  94. 

This  measure  would  lend  Senate  advice  and  consent  to  the  revision  of  U.S. 
acceptance  of  the  jurisdiction  of  the  International  Court  of  Justice  by  eliminat¬ 
ing  the  self -judging  aspect  only  of  our  reservation  of  domestic  matters  from  the 
Court’s  jurisdiction. 

In  1940,  when  the  United  States  accepted  the  jurisdiction  of  the  Court,  one 
condition  specifically  reserved  from  the  Court’s  jurisdiction  “disputes  with 
regard  to  matters  which  are  essentially  within  the  domestic  jurisdiction  of  the 
United  States  of  America  as  determined  by  the  United  States  of  America.” 

The  final  eight  words  of  this  reservation,  “as  determined  by  the  United  States 
of  America,”  have  had  the  effect  of  the  United  States  reserving  to  itself  a  veto 
power  with  respect  to  the  jurisdiction  of  the  International  Court  of  Justice. 
It  clearly  violates  the  time-honored  precept  that  no  man  should  be  the  judge  in 
his  own  case. 

Implying  as  it  does,  distrust  of  the  Court,  this  simple  amendment  has  had  a 
detrimental  effect  upon  the  operations  of  that  high  body.  It  tends  to  create 
doubt  among  the  family  of  nations  of  our  declared  Intent  to  accept  the  juris¬ 
diction  of  the  Court  Other  nations,  following  the  action  of  the  United  States  in 
adopting  a  self-judging  reservation,  have  taken  similar  restrictive  measures  thus 
rendering  the  International  Court  a  hollow  and  ineffective  instrument  for  the 
adjudication  of  international  disputes. 

The  adoption  of  Senate  Resolution  94  will  not  in  any  manner  alter  our  specific 
reservation  from  the  Court’s  jurisdiction  of  disputes  relating  to  domestic  mat¬ 
ters.  Article  II  of  the  United  Nations  Charter  and  article  86  of  the  statute  of 
the  International  Court  provide  guarantees  against  domestic  Interference  by  the 
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International  Court  of  Justice.  Article  II  states:  “nothing  contained  in  the 
present  charter  shall  authorize  the  United  Nations  to  intervene  in  matters  which 
are  essentially  within  the  domestic  jurisdiction  of  any  state  or  shall  require  such 
members  to  submit  such  matters  to  settlement  under  the  charter."  Article  3d 
of  the  statute  effectively  limits  Court  jurisdiction  to  international  matters. 

It  is  in  the  great  tradition  of  his  country  that  the  regulation  of  man,  and 
his  institutions,  is  best  accomplished  through  the  due  process  of  law.  No  court 
can  administer  the  law  effectively  when  hobbled  by  those  to  which  the  jurisdic¬ 
tion  of  the  law  may  apply. 

AM  VETS  feel  that  only  with  the  removal  of  the  so-called  Connally  amendment 
us  proposed  by  Senate  Resolution  94,  and  with  this  the  complete  and  unreserved 
backing  of  the  International  Court  of  Justice  by  the  United  States  will  the  Court 
assume  the  stature  it  deserves.  Through  an  honest  and  unequivocal  approach 
and  an  acceptance  of  the  International  Court  we  will  again  he  taking  a  meaning¬ 
ful  step  in  recognition  in  the  eyes  of  the  world  that  the  rule  of  law  is  the  only 
civilized  way  to  order,  not  only  our  own  lives  and  our  local  governments,  but 
also  those  governments  in  the  world  who  would  agree  that  law  is  the  only 
alternative  to  chaos.  We,  therefore,  strongly  urge  the  favorable  reporting  by 
this  committee  of  Senate  Resolution  94. 


Statement  of  Philip  C.  Jessup,  Professou  of  International  Law  and 
Diplomacy,  Columbia  University,  February  12,  1900 

This  statement  is  respectfully  submitted  in  favor  of  Semite  Resolution  94  for 
withdrawal  of  the  self-judging  asjiect  of  the  reservation  attached  by  the  United 
States  in  1940  to  its  acceptance  of  the  jurisdiction  of  the  International  Court  of 
Justice. 

I  am  Hamilton  Fish  professor  of  international  law  and  diplomacy  at  Columbia 
University,  and  I  submit  this  statement  as  an  individual  who  over  some  35  years 
has  taken  a  special  interest  in  the  question  of  U.S.  support  for  the  International 
Court,  both  as  it  is  now  constituted  and  in  the  form  of  its  predecessor,  the  Per¬ 
manent  Court  of  International  Justice.  In  1929  I  served  as  assistant  to  Senator 
Elihu  Root  in  his  negotiations  to  facilitate  the  adherence  of  the  United  States 
to  the  Permanent  Court  of  International  Justice.1  The  issues  which  were  current 
30  years  ago  were  to  a  large  extent  the  result  of  the  fact  that  the  United  States 
was  not  a  member  of  the  League  of  Nations,  with  which  the  former  World  Court 
was  associated.  The  United  States  is  now  of  course  a  member  of  the  United 
Nations  of  which  the  International  Court  of  Justice  is  “the  principal  judicial 
organ"  as  provided  in  article  92  of  the  charter  of  the  United  Nations,  a  treaty 
duly  ratified  by  the  United  States.  Every  administration,  whether  Republican 
or  Democrat,  which  has  been  in  office  since  the  first  World  Courfrwas  established 
in  1920,  has  favored  American  support  for  the  Court. 

In  July  1946,  a  subcommittee  of  the  Senate  Committee  on  Foreign  Relations 
held  hearings  on  a  proposal  that  the  United  States  should  file  a  declaration 
under  article  36(2)  of  the  statute  of  the  International  Court  of  Justice,  the  so- 
called  optional  clause,  whereby  the  United  States  would  agree  that  in  the  future 
it  would  submit  to  the  Jurisdiction  of  the  Court  cases  falling  within  the  legal 
categories  which  are  listed  in  that  article.  It  seems  useful  to  recall  that  the 
subcommittee,  while  approving  a  reservation  excluding  domestic  questions  from 
the  proposed  declaration,  rejected  a  proposal  advanced  in  a  memorandum  sub¬ 
mitted  by  Mr.  John  Foster  Dulles  which  would  have  had  the  effect  of  the  “self- 
judging"  clause  (“as  determined  by  the  United  States  of  America")  which  was 
later  adopted.  The  subcommittee  explained  ( S.  Rept.  1835,  p.  6.,  79th  Cong.  2d 
sees.) : 

“*  *  *  the  proposed  declaration  shall  not  apply  to  matters  which  are  essen¬ 
tially  within  the  domestic  jurisdiction  of  the  United  States.  A  provision  similar 
in  principle  Is  found  in  article  2,  paragraph  7,  of  the  charter,  providing  that 
nothing  in  the  charter  shall  authorize  the  organization  to  intervene  in  essentially 
domestic  matters.  The  committee  feels  that  the  principle  Is  also  Implicit  in  the 
nature  of  International  law,  which  under  article  38,  paragraph  1,  of  the  statute, 
it  is  the  duty  of  the  Court  to  apply.  International  law  Is,  by  definition,  the  body 
of  rights  and  duties  governing  states  in  their  relations  with  each  other  and  does 
not,  therefore,  concern  itself  with  matters  of  domestic  jurisdiction.  The  question 


» See  Jessup,  "The  United  States  and  the  World  Court,"  foreword  by  EUhu  Root  (1929). 
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of  what  In  proinuiy  u  matter  of  tutoriiatlomil  law  la,  In  ouho  of  dispute,  appro* 
prlato*for  decision  by  l ho  Omni.  Usolf,  wince  If  It.  wmfo  loft  to  tho  cIchOhIoii  of  ouch 
Individual  state,  It  would  ho  poHsIhlo  to  withhold  any  cane  from  adjudication  on 
tho  ploa  that  It  la  a  unit  lor  of  domestic  jurladlotlon,  It.  Ih  plainly  tho  intention 
of  tho  atatuto  that  Much  questions  should  ho  deeldml  hy  tho  Court,  since  article 
UO,  paragraph  It,  provides: 

‘"In  tho  event  of  a  dispute  aw  to  whothor  tho  Court  has  Jurisdiction,  tho  mat- 
tor  Hindi  ho  settled  hy  the/teclslon  of  tho  Court/ 

"It  wan  alao  brought  to  tho  attontlou  of  tho  sulwominltleo  that  a  numhor  of 
states,  In  filing  doolarallona  tuulor  tho  atatuto  of  tho  Fornmnont.  Court  of  Intor- 
nattonal  Justice,  Intorimaod  roservntlons  almllar  to  that  of  tho  resolution  undor 
consideration,  hut  In  no  case  did  thoy  roaorvo  to  IIiciuhoIvch  tho  right.  of  doclalon. 
Tho  committee  therefore  decided  that  a  roaorvatlon  of  tho  right  or  doolalmi  aa  to 
what  are  mattora  canon t tally  within  tho  domoatte  Jurisdiction  would  torn!  to 
defeat  the  purposes  which  It  la  hoped  to  achieve  hy  mcana  of  the  proiwmed 
declarations  aa  well  aa  the  pnrpoae  of  article  Jill,  paragraphs  2  and  tt,  of  t Ito 
statute  of  the  Court/' 

The  full  committee  reported  Hie  resolution  to  tho  Senate  aa  recommended  by 
the  HUhcutundUeo  on  July  21,  at  the  very  end  of  the  hohnIou.  TIiIh  tuternntloual 
Court  resolution  was  debated  on  July  ill  ami  August  1  and  wua  voted  on  August 
2,  2  lumra  before  the  Senate  adjourned  alne  die.  It  waa  during  the  preHHurea 
of  thta  lmrrliHl  dehate  that  the  considered  recommendation  of  the  Foreign  Ha¬ 
lations  Committee  was  amended  hy  Inserting  tho  "self-judging"  clause,  "as  de¬ 
termined  hy  the  Culled  States  of  America."  Subsequent  events  and  considera¬ 
tion  Indicate  that  the  addition  of  this  clause,  which  would  now  he  repealed  hy 
the  tmssngc  of  Senate  Ueaolutlon  tvt,  has  boon  and  is  disadvantageous  to  tho 
United  States  in  terms  of  national  short-rango  and  long-rango  Interests. 

TllK  SUOHT-UANUK  1NTKHKSTH  OK  TIIK  PNITKO  Hl’ATKW  AU1C  1MCAIHKI)  HY  TltlC 
SKI.F-JVmOINO  Ol.AUHK 

Long-term  private  American  foreign  Investments  amount,  to  over  .$10  billion. 
They  run  the  risk  of  loss  through  governmental  action  In  other  countries.  The 
United  States  Is  precluded  by  the  charter  of  tho  United  Nations  from  using  its 
Armed  Forces  for  the  protection  of  such  Investments,  It  must  rely  upon  peace¬ 
ful  processes  and  upon  the  assertion  of  rights  under  International  law.  This 
fact  Is  recogntacd  in  section  115(h)  10  of  tho  Economic  Cooperation  Act  (02 
Stat  137)  which  provides  that  every  aid  agreement  with  a  foreign  country  must 
include  a  provision  “submitting  for  the  decision  of  the  International  Court  of 
Justice  or  of  any  arbitral  tribunal  mutually  agreed  upon  any  case  espoused  hy 
the  U.S.  Government  involving  compensation  of  a  national  of  the  United  States 
for  governmental  measures  affecting  his  property  rights,  Including  contracts 
with  or  concessions  from  such  country."  Such  agreements  Including  such  a 
provision  have  been  concluded  with  Austria,  Belgium,  Denmark,  France,  Greece, 
Ireland,  Italy,  Luxembourg,  Netherlands,  Norway,  Sweden,  Turkey,  Great 
Britain,  China,  and  Spain.  The  provision  in  question  in  each  case  contains 
language  to  this  effect : 

"It  is  understood  that  the  undertaking  of  each  Government  In  respect  to  claims 
espoused  hy  the  other  Government  pursuant  to  this  paragraph  is  made  in  the 
case  of  each  Government  under  the  authority  of  and  is  limited  by  the  terms  and 
conditions  of  such  effective  recognition  as  it  has  heretofore  given  to  the  com¬ 
pulsory  jurisdiction  of  the  International  Court  of  Justice  under  article  30  of  the 
statute  of  the  Court." 

In  other  words,  the  U.S.  reservation  is  applicable.  Assume  that  the  Govern¬ 
ment  of  the  United  States  believed  that  Norway  had  without  legal  justification 
deprived  an  American  national  of  his  property  in  Norway.  Norway  has  ac¬ 
cepted  the  optional  clause  of  the  Court  statute  with  no  reservation  other  than 
the  condition  of  reciprocity  which  is  implicit  in  the  text  of  article  30  of  the 
statute.  If  the  United  States  brought  suit  against  Norway  in  the  International 
Court,  Norway  would  merely  need  to  call  attention  to  the  reservation  of  the 
United  States;  to  state  that  on  the  principle  of  reciprocity*  Norway  would  in¬ 
voke  the  U.S.  reservation ;  and  therefore  to  assert  that  the  Court  had  no  juris¬ 
diction  to  hear  the  claim  since  it  involved  a  matter  "essentially  within  the  domes¬ 
tic  jurisdiction  of  Norway  as  determined  by  Norway."  The  International  Court 
would  hold  that  it  had  no  jurisdiction.  It  has  so  held  in  the  comparable  case 
of  France  v.  Norway  where  France  brought  suit  on  an  alleged  breach  of  obliga- 
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tiou  on  Norwegian  bonds,  Franc©  having  copied  the  self-judging  aspect  of  the 
domestic  jurisdiction  reser ration  of  the  United  States.  (Oano  of  Certain  Nor* 
wcfjian  Loan*,  Judgment  of  July  0, 1957 ;  1.0. J.  Reports  1057,  p.  0.)  Some  of  the 
Judges  of  Iho  International  Court  are  of  the  opinion  that  the  self-judging  reser¬ 
vation  la,  an  the  Semite  MUbeoinniltteo  suggested  In  1040,  a  violation  of  para¬ 
graph  0  of  article  00  of  the  stulute  which  provides:  "In  the  event  of  a  dispute  as 
to  whether  the  Court  has  jurisdiction,  the  matter  shall  he  Mettled  by  the  decision 
of  the  Court."  The  Maine  opinion  wuh  exprewHed  by  Nenntor  Pepper  in  the 
Heim  to  debates  of  July  11)40.  Under  thin  view,  the  entire  declaration  under  the 
optional  clauHO  nuiy  bo  held  invalid.  In  any  event,  the  United  BtatCM  Is  unable 
to  muc  any  other  Hlate  in  the  International  Court  unless  that  state  should  agree 
nd  hoc  to  Much  suit.  Accordingly  the  United  Htates  has  not  secured  the  pro¬ 
tection  which  was  contemplated  by  the  Congress  in  enacting  section  115(b)10 
of  the  Economic  Cooperation  Act.  It  cannot  secure  such  protection  unless  it 
repeals  the  Helf-Judglng  clause. 

Throughout  Its  history,  the  United  Htates  has  sought  the  settlement  of  Inter¬ 
national  claims  through  various  types  of  international  adjudication  according 
to  law.  Thu  need  for  Judicial  settlement  is  greater  than  ever  since  the  estab¬ 
lishment  of  the  United  Nations,  but  the  United  Htates  lias  legislated  itself  out 
of  the  right  to  invoke  the  Jurisdiction  of  the  International  Court  even  as  against 
those  other  slates  which  have  freely  accepted  that  Jurisdiction. 

TIIM  LONtl-RANOB  INTERESTS  Oif  THE  UNITED  STATES  AM*  IMPAIRED  BY  TICK  BELIT- 

JUDOINd  CLAUSE 

It  is  in  the  long-range  interests  of  the  United  States  to  promote  the  rule 
of  law  generally  among  nations  beginning  with  those  nations  associated  with 
us  in  the  North  Atlantic  Treaty  Organization  and  In  the  Organization  of  Arnori-. 
van  Htates  and  extending  to  of  tier  states  in  Europe,  in  the  Middle  East  and  Asia, 
and  in  Africa.  It  is  the  constant  and  proper  policy  of  the  United  Htates  to  bring 
home  constantly  to  the  attention  of  tiie  governments  and  peoples  of  other  coun¬ 
tries  that  the  actions  of  the  Communist,  nations  belie  their  protestations  thut 
they  are  the  nations  of  peace.  It  is  essential  that  the  United  Htates  should 
support  ils  own  peaceful  attitudes  by  support  of  the  rule  of  law,  not  only  In 
words  but  in  actions.  The  repeal  of  the  self-judging  part  of  the  domestic 
jurisdiction  reservation  would  be  notice  to  tho  world  that  the  United  States, 
in  contrast  to  tho  Soviet  Union,  is  a  law-abiding  State  prepared  to  have  inter¬ 
national  legal  disputes  adjudicated  in  the  "principal  judicial  organ  of  the  United 
Nations" ;  thnt  tho  United  States  is  observant  of  the  principle  laid  down  in 
article  00,  paragraph  0  of  the  Charter  of  the  United  Nations,  namely,  "that  legal 
disputes  should  ns  a  general  rule  ho  referred  by  the  parties  to  the  International 
Court  of  Justice  in  accordance  with  the  provisions  of  the  Statute  of  the  Court." 

THE  INTERESTS  OP  THE  UNITED  STATES  WOULD  NOT  RE  ENDANGERED  BY  THE  REPEAL 
OF  THE  SELP-JUDOING  CLAUSE 

A  study  of  the  jurisprudence  of  the  International  Court  of  Justice  reveals 
thnt  the  Court  is  insistent  on  the  point  that  its  jurisdiction  depends  upon  the 
consent  of  the  parties.  The  Court  has  not  showed  the  slightest  inclination  to 
amplify  Its  own  authority  or  to  act  In  any  but  a  judicial  and  impartial  way. 
Of  course  the  United  States  might  not  win  every  case  to  which  it  was  a 
pnrty;  wo  have  both  won  and  lost  cases  in  international  tribunals  since  1704 
when  we  first  by  the  terms  of  the  Jay  Treaty  agreed  to  this  form  of  settlement 
of  some  of  our  then  outstanding  disputes  with  England. 

The  judgments  and  opinions  of  the  International  Court  of  Justfce  are  well 
reasoned  and  based  on  law.  We  have  had  no  reason  to  criticize  the  attitude 
of  the  Court  in  the  cases  to  which  we  have  been  a  party,  that  is,  the  case  with 
France  concerning  American  rights  in  Morocco;  the  fnterhandel  case  with 
Switzerland;  and  the  case  of  the  Albanian  gold  In  which  we  were  only  a 
nominal  party. 

As  was  pointed  out  by  the  Senate  subcommittee  in  1040  and  as  has  been  noted 
in  other  statements  to  this  committee  during  the  hearings  on  Senate  Resolution 
94  in  January  of  this  year,  even  without  the  Belf-judging  clause,  the  Court  could 
not  take  jurisdiction  of  any  case  involving  matters  essentially  within  the  d  >* 
mestic  jurisdiction  of  the  United  States. 
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Great  Britain  has  not  felt  or  found  it  necessary  to  attach  a  self-judging  clause 
to  its  acceptance  of  the  optional  clause  and  it  has  had  more  actual  experience 
with  the  world  court  than  the  United  States  has  had.  France,  which  had  a 
self- judging  clause  copied  from  that  of  the  United  States,  withdrew  it  after 
its  experience  in  the  Norwegian  Loans  case  described  above.  The  only  other 
states  which  maintain  at  this  time  self-judging  reservations  modeled  on  that 
of  the  United  States  are  Liberia,  Mexico,  Pakistan,  the  Sudan,  Union  of  South 
Africa. 

I  have  confined  this  statement  to  the  main  issue  raised  by  Senate  Resolution 
94  and  have  not  discussed  other  questions  concerning  the  advantage  to  the  United 
States  of  further  acceptance  of  the  jurisdiction  of  the  International  Court  of 
Justice.  * 


Statement  op  Dr.  Harland  J.  O’Dell,  Vice  President,  the  American  Council 

op  Christian  Churches,  and  Pastor,  the  Canton  Gospel  Center,  Canton, 

Ohio,  February  17, 1960 

I  am  Dr.  Harland  J.  O’Dell  of  Canton,  Ohio,  pastor  of  the  Canton  Gospel 
Center,  and  vice  president  of  the  American  Council  of  Christian  Churches.  I 
wish  to  present  to  the  Senate  Committee  on  Foreign  Relations  the  viewpoint  of 
the  conservative-minded  people  of  the  churches  in  the  American  Council  of 
Christian  Churches  on  pending  resolution,  S.  94. 

The  American  Council  of  Christian  Churches  represents  17  denominations  and 
independent  churches,  with  a  membership  of  more  than  one  and  a  half  million. 
We  as  a  group  of  Americans  are  opposed  to  the  repeal  of  the  Connally  amend¬ 
ment  for  the  following  reasons: 

.  1.  In  these  days  of  confusion,  distrust,  and  deceit,  and  of  nation  after  nation 
ruled  by  tyranny,  we  need  to  strengthen  the  historic  independence  and  freedom 
of  our  country  rather  than  weaken  it.  Subtle  forces  within  our  country—though 
in  some  instances  well  meaning,  and  less  well-meaning  forces  from  the  outside 
are  suggesting  that  we  surrender  a  basic,  fundamental  principle  of  our  freedom 
to  the  jurisdiction  of  a  world  court,  where  the  rights  and  freedoms  guaranteed 
by  the  Constitution  of  the  United  States  have  no  meaning  at  all. 

2.  Not  one  argument  I  have  seen  thus  far  presented  in  favor  of  the  repeal  of 
the  Connally  amendment  is  a  sufficient  reason  to  forfeit  and  jeopardize  our 
historic  liberty  and  the  right  to  be  tried  in  a  court  of  justice. 

3.  We  are  being  asked  to  form  a  world  court  of  "justice”  with  such  nations 
as  Russia,  who  has  boasted  of  broken  promises,  and  in  whose  fundamental  philos¬ 
ophy,  lies,  and  deception  are  an  admitted  necessity.  Moreover,  this  Court  will  be 
dominated  by  Russia,  and  her  philosophy  of  "justice”  will  then  take  preeminence 
over  the  Constitution  of  the  United  States  by  the  simple  expedient  of  being  out¬ 
numbered. 

4.  We  have  a  moral  obligation  to  preserve  the  heritage  we  have  received.  Our 
Founding  Fathers  fought  and  died  for  the  principles  they  outlined  in  our  Con¬ 
stitution,  and  passed  on  these  liberties  to  us.  It  goes  without  saying  that  we 
owe  it  to  ourselves,  to  our  children  and  their  children,  to  keep  safe  and  strong 
these  freedoms  and  rightB  that  have  sprung  from  faith  in  God  and  have  cost  so 
many  so  much. 

5.  The  whole  idea  of  justice  through  a  world  court  is  paradoxical.  It  is  In¬ 
conceivable  that  any  law  could  be  enacted  by  a  system  that  has  produced  tyranny 
on  every  hand,  that  could  also  produce  justice  for  the  free  peoples  of  the  world. 
The  Bible  states  this  principle  so  aptly  in  the  third  chapter  of  the  book  of  Janies^ 
verse  11 :  "Doth  a  fountain  send  forth  at  the  same  place  sweet  water  and  bitter?” 

6.  The  American  people  ought  to  be  able  to  see  and  read  the  proposed  "inter¬ 
national  laws”  upon  which  any  world  court  would  make  Its  decisions,  before  they 
even  think  of  discarding  their  rights  under  the  Constitution  of  the  United  States. 
Where  are  these  laws?  What  strange  statutes  will  replace  our  Bill  of  Rights? 
This  is  something  every  American  has  a  right  to  ask. 

7.  Our  Nation  under  God  was  founded  upon  Christian  principles,  and  many 
times  religious  matters  involving  legal  decisions  must  be  interpreted  by  our 
courts.  We  cannot  expect  a  just  and  fair  decision  from  atheistic  people  from 
Communist  countries  where  the  record  shows  the  murder  of  thousands  of  Chris* 
tian  people  and  whose  avowed  purpose  is  to  stamp  out  religion. 
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CONCLUSION 

The  pressures  causing  the  seeming  need  for  a  world  court,  gtem  from  the  fright¬ 
ening  strength  and  destructive  power  of  both  the  United  States  and  Russia  in 
this  missile  age.  May  God  help  us  to  think  straight,  hold  fast  our  freedom,  and 
remember  the  Bible  says  in  Proverbs  21,  verse  31,  “The  horsp  is  prepared  against 
the  day  of  battle,  but  safety  is  of  the  Lord.*' 


Statement  of  Kent  Courtney,  Publisher,  the  Independent  American  News¬ 
paper,  and  Publisher,  the  Solid  South  Newspaper 

I  am  very  honored  to  appear  before  this  committee  to  speak  out  on  behalf  of 
the  more  than  10,000  subscribers  to  the  Independent  American  newspaper  and 
the  Solid  South  newspaper,  which  subscribers  are  located  in  49  States. 

The  reason  I  am  here  before  this  committee  is  because  several  hundred  of 
my  subscribers  have  requested  that  I  present  the  following  testimony : 

My  main  thesis  is  that  the  repeal  of  the  Connally  amendment  would  jeopardize 
the  United  States  of  America  as  an  independent  republic. 

To  substantiate  this  declaration  I  present  the  following  information : 

“WORLD  PEACE  THROUGH  WORLD  LAW*’? 


The  American  people  are,  for  the  most  part,  a  trusting  people  with  respect  for 
law,  order  and  the  U.S.  Constitution^.Unfortunatqly,  however,  some  Americans 
are  also  gullible  and  will  believP'  anything,  provided^  that : 

(a)  It  has  a  lofty-sounding  slogan. 

(ft)  Well-recognized  political  leaders  are  associated  vfath  the  promotion. 
Surely,  the  phrase  World  peace  through  world  law”  sounds  gqod,  Everyone 
wants  peace.  /  \ 

And  the  promot yva  of  this  noble-sounding  slogan  hre  no  less  than  the  President 
of  the  United  States  and  Presidential  aspirants  Niion  and  Humphrey.  Cer¬ 
tainly  those  are/big  names.’’/  I  \  y  \ 

These  promoters  of  “world  law”  propose  tc^achletfe  worl<J  “peace”  by  repealing 
the  Connally  Amendment,  so  that  all  issues,  Whether  domestic  or  international, 
can  be  settlep  by  the  Wbrld  Court/of  which  "Gpmmunirft  Russia  is  a  member. 
President  Eisenhower  hopes  by  sueh^kciibh  to  <kshame*’  the  Soviet  Union  into 
agreeing  to  do  likewise,  and  thus  /world  peace  wopl<y  be  established  on  e^rth.” 
But  would  it?  /  (/ 

Continuing  concessions-by  the  United  States  an 
munist  Ruada  into  becomfhgHvan  houpiAbtp 
are  futile  and  foredoomed  to  fail"**'' 
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attempts  Jto  “shame”  jCom- 
r  of  the'family  of  nations 
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Pointing  ub  the  futility  of/rpeace  agreement^  \^ith  the  Soviet  Union/a  1955 
report  by  the'Senate  Internal  Security  Subcommittee  stated,^‘The  staff  found 
that  in  the  38Nshort  years  since  the  Soviet  Union  came  inpd  existence/its  Gov¬ 
ernment  had  broken  its  word  to  virtually  every  coilntry^to  which  itv^ver  gave 
a  signed  promises*  *  ♦.  It  keejps  no  international  promises  at  all  jinless  doing 
so  is  clearly  advantageous  to  the  Soviet  Union. 7 
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Even  when  confronted witljtbe  indisputable  fact  thairl^ed  Russia  does  not 
live  up  to  her  agreements,  thef'projnpters  of  “world  peace  through  world  law” 
still  persist  in  urging  “one  more  try,u*Hnd  afG'willlng  to  jeopardize  the  sover¬ 
eignty  of  the  United  States  in  order  to  promote  their  scheme  of  “world  law.”  . 

Here’s  how  they  .plan  to  go  about  it : 


*  THE  CONNALLY  AMENDMENT 

In  1946  the  U.S.  Senate  passed  a  resolution  giving  the  World  Court  (the 
Judicial  arm  of  the  United  Nations)  Jurisdiction  in  international  disputes  affect¬ 
ing  the  United  States.  However,  the  Senate  resolution  contained  one  vital  safe¬ 
guard  of  American  interests  and  this  was  a  provisi<*n  that  the  World  Court 
would  not  have  jurisdiction  in  “matters  which  are  essentially  within  the,  domestic 
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jurisdiction  of  the  United  States  as  determined  by  the  United  States/*  These 
last  six  words  “as  determined  by  the  United  States,”  are  known  as  the  Connally 
amendment* 

In  discussing  this  subject  the  Arizona  Republic  of  Phoenix  stated  editorially : 
“If  the  United  States  yields  its  right  to  determine  whether  a  matter  is  domestic 
or  not,  it  yields  a  substantial  portion  of  its  sovereignty  to  a  court  on  which  two 
Communist  judges  usually  sit.  It  binds  itself  to  accept  the  decisions  of  a  court 
that  is  weighted  against  democratic  principles.” 

Further,  if  the  Connally  amendment  is  removed,  then  the  World  Court,  sitting 
in  The  Hague,  Netherlands,  will  have  the  right  to  determine  whether  a  dispute  is 
International  or  domestic. 

ABE  WORLD  COURT  PROMOTERS  SINCERE* 

Attorney  General  Rogers  says  that  he  is  sure  the  World  Court  would  not 
accept  purely  domestic  cases,  Mr.  Rogers  has  a  right  to  his  opinion  but  one 
man's  hopeful  opinion  should  most  surely  not  be  a  basis  for  risking  the  sover¬ 
eignty  of  these  United  States.  Also,  if  the  internationalists  of  both  political 
parties,  who  are  pushing  for  repeal  of  the  Connally  amendment  sincerely  believe 
that  the  World  Court  will  rule  only  on  international  matters,  then  why  are  they 
so  loudly  urging  the  repeal  of  the  Connally  amendment?  Why  not  leave  the 
Connally  amendment  iutact  where  it  can  safeguard  America’s  interests  by 
preventing  the  World  Court  from  ruling  on  domestic  issues?  The  position  of  the 
internationalists  is  weak  indeed. 

WHAT  IS  THE  WORLD  COURT? 

Before  the  United  States  gives  up  its  national  sovereignty,  and  the  right 
to  decide  which  are  domestic  issues,  affecting  all  the  citizens  of  our  Nation,  and 
before  we  put  the  destiny  and  control  of  our  Nation  in  the  hands  of  a  World 
Court  dominated  by  people  from  foreign  lands— let  us  take  a  look  at  what  the 
World  Court  really  Is : 

QUALIFICATIONS  OF  WORLD  COURT  MEMBERS 

All  judges  are  nominated  by  governments  which  are  members  of  the  United 
Nations,  and  require  for  election  a  majority  vote  in  both  the  General  Assembly 
and  the  Security  Council  of  the  United  Nations.  The  nominations,  therefore, 
are  strictly  political.  No  bar  association  or  other  professinal  group  may 
nominate. 

The  World  Court  judges  take  no  oath  of  office  to  any  principle. 

There  are  no  uniform  United  Nations  qualifications  for  World  Court  judges — 
not  even  a  legal  degree. 

Several  of  the  judges  now  serving  are  from  countries  that  have  not  accepted  any 
jurisdiction  of  the  World  Court — even  on  international  matters.  And  yet  these 
judges  would  (if  the  Connally  amendment  is  repealed)  be  able  to  rule  on  domestic 
Issues  in  the  United  States. 

WE  ARE  OUTNUMBERED  14  TO  1 

The  World  Court  is  composed  of  15  judges.  No  nation  may  have  more  than 
one  judge.  The  current  court  is  composed  of  the  following  nations :  The  United 
States  of  America,  Egypt,  Nationalist  China,  Australia,  Greece,  France,  Mexico, 
El  Salvador,  Britain,  Argentina,  Uruguay,  Norway,  Pakistan,  Red  Poland,  and 
the  Soviet  Union. 

You  see  above  that  the  United  States  has  only  one  judge  on  the  World  Court. 
When  his  term  expires  there  is  no  guarantee  that  another  American  will  replace 
him.  He  could,  for  instance,  be  replaced  by  a  representative  from  Hungary — 
and  thus  the  United  States  would  be  at  the  complete  mercy  of  the  World  Court 
on  which  we  would  not  even  have  a  representative. 

FIVE  JUDGES  COULD  RULE  THE  WORLD 

The  World  Court  consists  of  15  judges.  Nine  of  these  would  make  up  a 
quorum,  and  the  majority  of  a  quorum  (only  five)  is  enough  for  a  decision  from 
which  there  is  no  appeal. 

If  the  Connally  amendment  is  repealed  as  requested  by  President  Eisenhower 
and  other  leftwing  internationalists,  It  would  be  possible  for  the  Soviet  Union, 
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Poland,  three  other  members  of  the  World  Court  to  get  together  and  render 
judgments  affecting  domestic  issues  in  the  United  States. 

CONQUEST  BY  TREATY 

The  power  of  the  World  Court  is  defined  by  the  terms  of  our  treaty  with  the 
United  Nations,  which  includes  the  safety  factor  of  the  Connally  amendment 

Under  the  U.S.  Constitution,  treaties  are  equal  to  or  superior  to  the  Constitu¬ 
tion  as  tlie  “supreme  law  of  the  land.”  The  U.S.  Supreme  Court  has  held  that 
laws  made  by  treaty,  besides  being  immune  to  any  test  of  constitutionality,  also 
supersede  domestic  law. 

If  the  Connally  amendment,  which  now  protects  us,  is  abolished  the  World 
Court  will  immediately  have  Jurisdiction  over  domestic  matters  In  the  United 
States.  Louis  Budenz  warned  that  Soviet  Russia  has  planned  for  many  years 
to  use  the  loophole  of  the  treaty  clause  to  destroy  the  sovereignty  of  the  United 
States  and  lead  us  into  a  World  Government  which  would  be  dominated  by 
Russia  and  her  satellites. 

DO  YOU  WANT  A  FOREION-CONTROLLED  WORLD  COURT  TO  RULE  ON  THESE 
DOMESTIC  ISSUES? 

If  the  extreme  leftwingers,  the  Socialists  and  internationalists  succeed  in 
repealing  the  Connally  amendment,  here  is  what  it  will  mean  to  you,  as  an 
American  citizen : 

WE  COULD  LOSE  THE  PANAMA  CANAL 

The  national  defense  of  the  United  States  is  a  domestic  matter.  However, 
the  repeal  of  the  Connally  amendment  would  make  national  defense  a  subject 
on  which  the  foreign-dominated  World  Court  could  rule.  For  example,  the 
Republic  of  Panama  could  sue  us  In  the  World  Court  to  recover  the  Panama 
Canal  Zone  and  the  canal  itself.  Without  unrestricted  passage  of  our  ships  of 
war  through  the  Panama  Canal  it  is  certain  that  we  could  not  quickly  reinforce 
the  defenses  of  our  Pacific  coast  in  the  event  of  another  Pearl  Harbor.  The 
World  Court  could  be  expected  to  rule  against  the  United  States  on  the  question 
of  the  Panama  Canal,  and  the  national  defense  of  the  United  States  would  thus 
be  dangerously  weakened. 

HERE  ABB  SOME  ISSUES  THE  WORLD  COURT  COULD  RULE  ON 

(1)  Tariff. — The  World  Court  by  decree  could  abolish  all  U.S.  tariffs,  thus 
flooding  our  country  with  cheap-made,  foreign  goods  which  would  seriously 
injure  American  industries. 

(2)  Immigration. — The  World  Court  could  abolish  our  immigration  quotas  and 
security  provisions.  In  this  way  the  United  States  would  be'  forced  to  accept 
hordes  of  immigrants  from  any  and  all  parts  of  the  world.  Also,  our  security 
restrictions  against  Communist  agents  entering  our  country  could  be  abolished. 

(3)  Foreign  aid. — The  World  Court  could  decree  that  America  must  continue 
forever  and  even  expand  foreign  aid,  because,  the  World  Court  would  contend, 
if  we  halted  foreign  aid  to  any  nation  it  would  hurt  that  Nation’s  economy* 
Further,  the  World  Court  could  delegate  the  United  Nations  as  the  sole  dispenser 
of  our  foreign  aid  program.  Because  of  Communist  domination  of  the  United 
Nations,  the  largest  part  of  our  foreign  aid  could  thus  be  diverted  to  Communist 
countries. 

CONSTITUTIONAL  LAW  VERSUS  TYRANNICAL  DECREES 

Tbe  World  Court  operates  under  decrees  of  the  United  Nations— not  under 
the  Constitution  of  the  United  States. 

In  this  country  the  U.S.  Constitution  guarantees  peaceful  assembly,  free  speech, 
right  of  petition,  trial  by  jury,  and  the  right  to  own  property  and  other  basic 
freedoms. 

Individual  guarantees  and  rights  of  this  type  are  not  found  or  are  severely 
limited  in  the  United  Nations  Charter  and  the  so-called  Covenant  of  Human 
Rights  of  UNESCO. 

The  rights  of  individuals  becomes  all-important  in  view  of  the  mounting  pres¬ 
sure  by  the  internationalists  in  both  the  Democrat  and  the  Republican  Parties 
to  repeal  the  Connally  amendment,  because  if  they  succeed  in  destroying  this 
safeguard,  then  the  World  Court  will  be  ablo  to  rule  on  domestic  law  in  the 
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United  States,  thus  directly  affecting  our  constitutionally  protected  rights  and 
liberties  of  every  Individual. 

In  tho  United  Stutes,'  tho  law  is  established  with  relative  firmness  and  clarity; 
there  Is  the  basis  of  common  law,  written  law,  and  the  body  of  established 
precedent.  We  lmvo  the  furthor  protection  of  having  available  the  loglslatlvo 
means  to  repeal,  amend,  or  enact  law  to  meet  changing  conditions. 

*  UNLIMITED  POWER  FOR  TUB  PRESIDENT 

Behind  tho  smokescreen  of  tho  catchy  slogan  “World  peace  through  world 
law'1  lies  n  deadly  boobytrap.  The  Internationalists,  tho  Socialists,  and  tho 
eryptoCommunlsta,  who  apparently  oxert  such  great  Iniluonco  on  both  political 
parties,  bellovo  they  bavo  a  way  whereby  they  can  control  tho  United  States 
through  the  oflleo  of  the  Presidency  ami  through  the  loophole  In  tho  Constitution 
regarding  “treaties  being  the  supreme  low  of  tho  land." 

DEFEND  TUB  CONNALLY  AMENDMENT  AS  AMERICA'S  ONLY  8AFECUAUD 

There  Is  only  one  defense  that  the  citizens  of  the  United  States  have  against 
tho  Internationalists  who  wish  to  make  the  United  States  a  mere  satellite  of 
Communist.  Russia  ami  that  Is  preserve  the  Connelly  amendment,  which  protects 
the  national  sovereignty  of  the  United  States  of  Amorlca. 


Statement  of  Frank  J.  Van  Dyke,  Attorney  at  Law,  Medford,  Oreo., 
February  17,  1000 

My  name  is  Frank  J.  Van  Dyko.  I  am  a  practicing  lawyer  of  Medford,  Orog., 
with  membership  in  tho  Oregon  Slnto  Bar  and  the  American  Bar  Association. 
I  am  a  former  vice  president  of  tho  Oregon  State  Bar. 

Having  adhered  to  the  statute  of  the  International  Court  of  Justlco  In  1040, 
the  United  States  accepted  tho  principle  that,  the  Court  of  International  Justice 
should  have  compulsory  jurisdiction  of  International  legal  disputes.  Disputes 
with  regard  to  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  tho  United  States  of  America,  under  the  term  of  the  statute,  aro  not  within 
tho  jurisdiction  of  the  International  Court  of  Justice.  By  adding  tho  words 
“as  determined  by  the  United  States  of  America,”  the  United  States  violates  a 
basic  principle  that  no  man,  no  nation,  should  he  the  judge  in  his  or  Its  own 
case.  Furthermore,  because  of  the  reciprocal  nature  of  consent  to  the  Court's 
jurisdiction,  the  self-judging  domestic  jurisdiction  reservation  enables  any 
other  party  to  a  suit  brought,  by  the  United  States  to  determine  if  the  matter  Is 
within  the  domestic  jurisdiction  of  that  country  and  thereby  prevent  the  United 
States  from  utilizing  the  International  Court. 

For  the  reasons  above  indicated,  the  effectiveness  of  the  World  Court  of  Inter¬ 
national  Justice  has  been  materially  impaired  by  the  Connally  reservation.  In 
the  13  years  of  its  existence,  the  International  Court  of  Justice  has  only  decided 
10  disputes  on  the  merits,  has  rendered  10  advisory  opinions,  and  has  8  cases  now 
pending.  There  were  21  legal  disputes  which  arose  during  this  period  which 
Were  not  referred  to  the  Court  and  0  legal  questions  on  which  advisory  opinions 
might  have  been  requested  but  which  were  not  so  requested. 

The  United  States  of  America  must  take  a  position  of  world  leadership  in  the 
ideological  struggle  with  Russia.  Not  only  must  principles  of  international  con¬ 
duct  he  established  hut  a  system  for  the  peaceful  settlement  of  International  legal 
disputes  must  he  evolved.  We  propose  to  do  this  through  the  International  Court 
of  Justice.  To  make  that  proposal  effective,  the  Connally  resolution  must  be 
repealed  as  provided  in  Senate  Resolution  94. 


Statement  of  Dr.  John  R.  Leohner,  Executive  Director,  Americanism  Ed¬ 
ucational  League,  Inglewood,  Calif.,  February  17, 1900 

-  Having  studied  the  many  facets  of  the  Communist  international  conspiracy 
for  35  years  for  the  purpose  of  keeping  the  American  people  in  this  area  in¬ 
formed  on  matters  vital  to  the  security  of  this  Nation,  I  feel  compelled  to  analyze 
the  statements  made  at  the  January  27  hearing  on  the  Connally  amendment  by 
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officials  of  this  Government  and  by  othor  spokesmen  who  advocate  fcho  rescission 
of  the  reservation  In  question. 

Although  I  have  spoken  before  thousands  of  civic  and  patriotic  organizations, 
and  havo  sorvod  more  than  threo  decades  as  a  spokesman  for  several  of  these,  I 
oflfor  this  analysis  as  it  private  American  citizen. 

I  concur  In  tlio  lofty  objective*  of  administration  leaders  who  pledge  this  great 
Nation  to  advanco  international  morality  by  rule  of  law  In  this  troubled  world, 
This  Is  a  consummation  devoutly  to  be  wished.  Too  many  millions  of  human 
bolngs  havo  been  enslaved  In  our  own  time  through  rule  by  ruthless  men. 

In  studying  tho  statements  made  by  Mr.  Horfcor,  Mr.  Rogers,  and  others,  favor¬ 
ing  Senate  Resolution  1)4,  I  find  re  incited  references  to  the  Gonnally  amendment 
as  a  “preomptory  domestic  Jurisdiction  reservation  of  a  discretionary  nature," 
and  as  "a  self-judging  reservation,”  which  shows  mistrust  of  tho  International 
Court  of  Justice  and  thereby  sets  a  Imd  example  for  tho  other  nations  of  tho 
world. 

Nowhere  do  I  And  tho  simple  facts  for  public  scrutiny,  that  this  Court  Is  com¬ 
prised  of  15  International  judges,  only  1  representing  the  United  States,  and 
that  0  Judges  constitute  a  quorum  In  hearing  a  case,  with  only  5  Judges  needed 
for  a  majority,  whose  decisions  become  final.  The  provisions  of  this  World 
Court  leaves  no  room  for  doubt  on  its  absolute  authority,  since  there  can  he  no 
appeal  from  Its  decisions.  Furthermore,  under  the  section  of  the  United  Nations 
Charter  dealing  with  tho  Jurisdiction  of  the  International  Court,  and  agreed  to 
by  this  Government  In  Senate  Resolution  100  of  the  70th  Congress,  tho  Court 
shall  luivo  compulsory,  Ipso  facto  Jurisdiction  over  such  matters  as  “tho  Inter¬ 
pretation  of  a.  treaty;  tho  existence  of  any  fact  which,  If  established,  would 
constitute  a  breach  of  an  international  obligation;  and  any  question  of  Inter¬ 
national  law." 

It  should  he  clearly  pointed  out  that  neither  the  U.H.S.R.  nor  any  of  Its  satel¬ 
lites  has  agreed  to  submission  to  the  “compulsory  jurisdiction"  of  the  Interna¬ 
tional  Court,  .vet  tho  voting  strength  of  the  Soviet  bloc  on  the  Court  Is  irrevo¬ 
cably  hound  to  the  Kremlin  Interests.  So  fur  as  adherence  to  the  decisions  of 
the  Court  is  concerned  in  matters  affecting  the  Soviet  Union,  submission  to  its 
rulings  would  ho  on  a  unilateral  basis,  In  which  only  the  United  Suites  is  act¬ 
ually  bound  by  these  decisions.  In  the  light  of  our  experience  with  the  Kremlin 
lenders,  our  willingness  to  abandon  the  right  of  self-determination  is  a  mark  of 
weakness  and  will  In  no  way  Jnlluence  Soviot  actions,  unless  these  actions  are 
consistent  with  the  overall  plans  of  the  “universal  state"  for  world  domination. 

As  a  matter  of  fact,  the  arguments  advanced  by  administration  leaders  ig¬ 
nore  completely  a  basic  condition  for  the  efficacy  of  international  law,  the 
acceptance  of  all  parties  of  the  moral  obligations  Inherent  in  the  establishment 
of  moral  values  in  nn  international  code  of  conduct  The  entire  record  of  Soviet 
history,  except  for  a  few  isolated  cases  in  which  the  Kremlin  has  altered  its 
usual  tactics,  points  to  a  complete  disregard  for  moral  values,  both  domestic 
and  International.  To  exi>ect  a  change  of  heart  by  dedicated  Marxists  because 
we  preach  good  will  and  peace,  and  government  by  law,  is  to  deceive  ourselves 
and  to  invite  serious  depredations  upon  the  sovereign  interests  of  the  United 
States  of  America.  Stewart  Alsop’s  objective  revelation  in  the  Saturday  Even¬ 
ing  Post,  January  30,  of  the  technique  for  absolute  control  over  the  people 
within  the  Soviet  orb  ns  “rule  by  terror,"  must  be  applied  to  the  Soviet  method 
In  relations  with  all  other  nations  outside  the  Iron  Curtain. 

What  tho  opponents  of  the  Connally  reservation  are  completely  ignoring  Is 
that  fact  that  the  abandonment  of  our  right  to  determine  issues  to  protect  our 
national  interests  is  inconsistent  with  the  established  policy  of  the  State  Depart¬ 
ment  itself,  hence  the  Government  of  the  United  States.  Would  this  administra¬ 
tion  and  the  advocates  of  S.  94  propose,  as  a  corollary  measure,  the  abolition  of 
the  right  of  veto  in  the  Security  Council?  This  right  has  been  jealously  guarded 
by  our  own  Government  as  an  essential  safeguard  against  ulterior  designs  of 
the  Soviet  Union,  despite  the  flagrant  abuses  by  the  Kremlin  since  the  inception 
of  the  Council.  In  essence,  this  right  of  veto  is  a  self-judging  privilege  of  the 
first  order,  and  provides  a  major  safety  valve  for  the  actions  of  the  U.N. 

Attorney  General  Rogers  has  devoted  most  of  his  testimony  in  the  previous 
hearing  before  the  Senate  Forelgu  Relations  Committee  to  an  expression  of  con¬ 
fidence  in  the  operation  of  the  International  Court,  based  upon  the  adjudication 
of  a  dozen  or  so  cases  by  this  Court  during  the  last  13  years.  He  states  that  in 
no  instance  was  there  the  slightest  encroachment  upon  the  sovereign  rights  of 
this  Nation. 
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This  statement  la  correct  tin  fnr  a*  It  goes.  However,  Mr,  Roam*  1m  incorrect 
In  assuming  tlmt  this  1h  proof  that  thorn  Ih  no  likelihood  of  Intervention  In  oitr 
domestic  affairs  by  thn  Court  In  the  future.  Tho  World  Court,  haw  no  precedents 
by  which  to  guide  its  actions,  or  by  which  thin  Notion  ran  measure  vho  futuro 
domain  of  Issues  to  ho  adjudicated,  What  In  to  prevent,  ono  day  In  tho  not  too 
distant  futuro,  a  majority  of  International  Judge*,  Influenced  by  either  tho 
Soviet  Union  directly  or  hy  their  own  pro«HovIet.  governments,  demanding  Juris- 
diction  over  issues  arising  from  our  control  over  tho  Unnnnm  Canal,  or  our  Immi¬ 
gration  laws,  which  might  restrict  the  entrance  of  horde*  of  pro-Communlst 
Immigrant*,  or  our  tariff  structure,  which  may  ho  dealgned  to  protect.  American 
Industry  from  tho  Impact  of  Iron  Curtain  goods  or  cheap  labor  products?  To 
bold  that  a  stacked  Court  would  respect  American  Interests  at  all  times  In 
domestic  matters  would  ho  highly  proHumptuous  In  tho  light  of  tho  Soviet  dis¬ 
regard  for  international  honor  and  morals.  This  Is  not  n  ridiculous  warning,  as 
our  well-meaning  Internationalists  would  contend.  Tho  Senators  who  will  re¬ 
solve  this  vital  Issue  must  remember  that  the  Soviet  Union  has  deliberately 
violated  50  of  the  52  major  treaties  which  It  consummated  with  other  nations 
since  Us  ascendency  In  the  family  of  nations,  and  they  cannot  Ignore  the  shame¬ 
ful  record  of  aggression  against  helpless  nations  In  Its  Inexorable  expansion  for 
world  domination. 

Mr.  Harter  also  cites  the  oxamples  of  France,  India,  and  tho  United  Kingdom, 
which  relinquished  tho  self-reservation  clause  In  accepting  the  compntsory  Juris¬ 
diction  of  tho  World  Court,  as  Impelling  reasons  for  similar  action  hy  this 
Government  lie  further  cites  thoso  examples  ns  expressions  of  faith  In  tho 
International  Court,  urging  that  wo  oppress  a  like  faith  by  abandoning  tho 
Connelly  reservation. 

In  the  long  run,  as  adndrablo  as  such  faith  may  ho,  It.  must  not  ho  a  primary 
criterion  for  our  action  ou  this  amendment  Ono  must  he  realistic  enough  to 
accept  the  hold  fact  that  tho  Soviet  Union  is  not  concerned  too  much  with  the 
problems  of  these  three  uatlons,  nor  those  of  any  other  free  or  neutral  nation 
In  the  Western  bloc.  Her  solo  target  for  disruption  Is  tho  United  States.  The 
undermining  of  our  sovereignty  would  inevitably  lead  to  tho  capitulation  of  every 
other  free  nation  In  tho  world,  Hence,  this  issue  must,  not  ho  resolved  in  the 
light  of  the  flue  examples  of  our  sister  nations,  lmt  in  tho  light  of  our  own 
integrity  and  security  5  or  10  years  hence.  For  our  Senators  to  do  loss  would  be 
to  betray  the  immeasurable  responsibility  they  have  for  tho  welfnro  of  tho  next 
generation  of  Americans. 

Mr.  Walsh,  I>eputy  Attorney  General,  adds  to  his  chief's  case  for  the  repeal  of 
the  Connelly  reservation  hy  stating  that  “tho  proposed  amendment  (S.  04)  would 
tend  better  to  effectuate  our  settled  national  policy  to  encourage  and  dovelop  tho 
rulo  of  law  In  the  affairs  of  nations.” 

His  contention  would  he  valid,  except  for  ono  all-important  factor.  Until  this 
very  date,  the  flue  example  of  the  United  States  in  its  policies  in  dealing  with 
other  nations,  as  well  as  our  related  enunciation  of  moral  principles  and  the 
acceptance  of  moral  values  in  actual  practice,  1ms  in  no  way  whatsoever  In¬ 
duced  the  Soviet  Union  to  alter  its  traditional  attitude  of  disregard  for  the 
moral  concepts  of  the  free  world.  It  would  seem  prudent  and  sensible  to  wait 
until  we  are  sure  the  Kremlin  will  not  lend  ns  to  slaughter  beforo  relinquishing 
the  means  for  our  self  defense.  Let  the  U.S.S.R.  first  demonstrate  her  good  in¬ 
tentions  by  turning  over  to  the  Court  the  disposition  of  the  Berlin  crisis,  the 
problems  of  Germany’s  unification,  and  charges  of  infiltration  by  a  number  of 
free  nations  of  the  world. 

Here  again,  we  find  the  basic  fallacy  in  the  reasoning  of  the  resolutions  com¬ 
mittee  of  the  American  Bar  Association  which  submitted  its  recommendation 
for  the  abolition  of  the  Connally  reservation.  Its  report  advocates  “the  elimi¬ 
nation  of  the  proviso  reserving  to  the  United  States  the  unilateral  right  of  de¬ 
termining  as  to  what  constitutes  a  matter  essentially  within  its  domestic  Juris¬ 
diction.”  As  lawyers  grounded  in  the  essence  of  common  law,  they  stated  the 
case  well  for  our  system  of  jurisprudence  at  home,  and  our  police  powers  are 
such  that  no  litigant  can  willfully  escape  responsibility  in  litigation  merely  by 
refusing  to  be  a  party  to  the  case.  However,  what  may  be  axiomatic  in  common 
law  may  not  hold  in  international  relations.  The  bar  association  committee 
ignores  the  nature  of  the  Communist  conspiracy  with  its  predestined  tendency 
to  deceit,  to  evade,  and  to  ignore  edicts  and  moral  codes  when  in  the  Interest  of 
its  plans  for  a  universal  state.  With  due  respect  for  the  expert  testimony  of  the 
legal  profession,  it  must  be  pointed  out  that  to  expect  any  other  course  than  that 
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of  unilateral  adhoronea  to  tho  decisions  of  ilio  Court  by  this  Nation  la  any  major 
dispute  with  Mto  Bovlot  Union,  In  which  wo  nlono  will  t>o  morally  bound,  let  pure 
action. 

Membera  of  the  Hon  a  to  of  tho  United  States  have  the  great  rcMponHibillty  to 
road  behind  tho  linen  of  tho  Impassioned  plena  for  turning  over  to  an  Inter¬ 
national  court,  righto  which  may  easily  snixjrsodo  tho  authority  of  the  Constl- 
tutton  of  thin  Nation  And  the  traditional  freedoms  of  our  citizens.  In  dlseuss- 
lng  tho  hearing  before  tltln  committee  of  the  Nona  to,  I  have  many  time#  encoun¬ 
tered  tho  statement  that  wo  can  do  little  to  atom  tho  ttdo  of  Internationalism, 
loading  to  n  ono-world  government,  becnuHO  tho  trend  la  ho  definite.  Tho  Bonnie 
muHt  ponotrato  tho  surface  of  thin  trend  to  learn  who  supplies  the  directional 
force  which  demands  tho  surrender  of  tho  vital  safeguards  to  our  integrity  as  a 
sovereign  nation. 

Wo  Hlmll  elmrge  hero  that  behind  the  Scenes  lurks  a  woll-knlt  group  of 
organization**,  such  as  the  former  World  Federalists,  groups  associated  with 
tho  United  Nations,  pro-Hovlot  organizations,  and  Intellectuals  who  envision 
a  community  of  nattouH  under  International  control,  which  will  have  relin¬ 
quished  national  fioverelgnty  and  police  powers,  living  under  a  utopia.  These 
groups  are  powerful  propaganda  agents,  using  tho  slogans  of  "pence,”  "govern¬ 
ment  by  law,”  and  like  lofty  concepts  to  ensnare  tho  unsuspecting,  it  Is  a 
dangerous  cabal  at  a  time  when  the  Hovlet  Union  seeks  to  lull  this  Nation  to 
sleep  to  make  possible  the  final  steps  In  bringing  about  a  Marxist  world.  Per¬ 
haps  Mr.  Khrushchov  lmd  In  irilinl  when  he  predicted  that  our  “children  will 
live  under  communism,”  the  fieaccable  surrender  of  our  sovereignty  through  tho 
brainwashing  of  utopian  dreamers.  The  Senate  imiHt  not  accept  tho  recom¬ 
mendation  of  tho  Foreign  Halations  Committee  to  repeal  tho  Connally  amend¬ 
ment  without  tho  most  searching  study  of  the  consequences.  It  Is  In  the  light  of 
tomorrow,  not  toduy,  that  wo  must  examine  this  Issue. 


Statkmicnt  of  Fiianic  B.  Omni,  Attounf.y  at  Law,  Baltimokk,  Mo.,  Fkiikuaky  17, 

11)00 

[Tho  statements  that  follow  arc  solely  my  views  ns  an  Individual  American 
citizen,  and  aro  not  made  on  behalf  of  any  person  or  organization  other  than 
myself) 

For  tho  record,  my  name  Is  Frank  B.  Obcr,  an  attorney  of  Baltimore,  Md. 
I  have  been  interested  In  efforts  to  substitute  law  for  international  force  since 
1010,  whon  1  won  an  essay  on  the  subject  at  tho  Lake  Mohonk  Conference.  I 
have  also  made  special  studies  of  communism  since  1048,  when  tho  Governor 
of  Maryhind  appointed  me  chairman  of  a  State  commission  to  draw  an  antl- 
subverslve  act  for  Maryland.  And  I  may  add,  ns  nn  Indication  that  It  was 
moderate  and  well-planned  legislation,  that  It  was  adopted  with  substantial 
unanimity  by  the  legislature  of  Maryland,  and  on  a  subsequent  referendum 
by  a  popular  vote  of  almost  3  to  1.  I  have  written  articles  on  the  treatymaklng 
power  and  also  on  tho  Hupreme  Court  cases  in  the  Communist  field  (A.B.A.J. 
August  11)48;  September  1950;  January  1958).  I  am  a  past  president  of  the 
Maryland  Bar  Association. 

I  earnestly  oppose  the  repeal  or  any  modification  of  the  reservations  to  our 
adherence  to  the  International  Court  of  Justice,  whether  it  be  a  repeal  of  the 
entire  reservation  or  merely  that  part  of  it  which  permits  this  country  to 
determine  whether  or  not  a  matter  is  essentially  within  our  domestic  jurisdiction. 
JNo  discussion  of  any  limited  first  step  repealing  the  last  clause  would  be 
complete  without  considering  the  more  fundamental  and  broader  question  of  the 
repeal  of  the  entiro  reservation.  In  the  following  discussion  I  therefore  take  up 
first  the  question  of  a  repeal  of  the  entire  reservation,  and  thereafter  point  out 
that  a  repeal  of  the  last  phrase  involves  precisely  the  same  principles  and 
would  destroy  the  protection  of  the  Connally  reservation. 

I.  INTRODUCTORY 

The  United  Nations  Charter  contains  the  provision  in  article  II,  section  7, 
reading: 

“Nothing  contained  in  the  present  Charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  any  state,  or  shall  require  the  members  to  submit  such  matters  to  settlement 
under  the  present  Charter.  *  ♦  ♦” 
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This  provision  was  fundamental.  Otherwise  this  country  would  have  been 
surrendering  sovereignty  “in  matters  which  are  essentially  within  tlio  domestic 
Jurisdiction.'*  Neither  the  administration,  the  Senate,  nor  tho  people,  at  the 
time  of  tho  adopt! oh  of  tho  Uulted  Nations  Charter  or  now,  have  been  willing 
to  reverse  tho  Declaration  of  Independence  nml  surrender  sovereignty,  particu¬ 
larly  over  our  domestic  affairs,  to  the  United  Nations.  The  extent  to  which 
tho  Uulted  Nations  Charter  may  have  limited  power  of  the  United  States  in 
foreign  affairs  need  not  bo  considered  for  we  are  hero  considering  only  the  repeal 
of  the  Connully  amendment,  which  would  transfer  judicial  powers  “essentially 
Within  the  domestic  Jurisdiction  of  the  United  States.**  Accordingly,  when  the 
United  States  adhered  to  the  International  Court  of  Justice,  tho  legal  organ  of 
tho  United  Nations,  by  separate  action,  like  15  other  states  (including  the  Union 
of  South  Africa,  Britain,  Prance,  Canada,  Australia,  the  United  Arab  Republic, 
Israel,  and  Mexico),  its  declaration  contained  an  important  reservation.  In  the 
case  of  tho  United  States,  this  reservation  is  known  as  the  Connnlly  amendment, 
and  excludes  from  the  jurisdiction  of  the  International  Court  of  Justice  disputes 
"with  regard  to  matters  which  are  essentially  within  the  domestic  Jurisdiction 
of  the  United  States  of  America,  as  determined  by  the  United  States  of  America'* 
(U.S.  Treaties  and  Other  International  Acts,  Series  No.  1598).  Twenty-two  other 
states  have  adhered  without  reservation  or  with  minor  reservations.  (These, 
however,  include  none  of  the  great  powers — except  Japan.  See  January  1900 
A.R.A.J.  p.  25,  note  2(1,  giving  tho  complete  list.  China,  of  course,  as  given 
in  the  footnote,  means  Nationalist  China.  The  footnote  is  assumed  to  be  correct 
that  some  of  the  reservations  are  minor,  although  in  view  of  tho  bias  of  the  author 
that  cannot  be  taken  as  certain.) 

The  twin  pillars  of  the  Connally  reservation  are  (1)  the  Constitution  of  the 
United  States,  and  (2)  the  same  insistence  on  maintaining  our  independence 
of  the  judicial  organ  of  the  United  Nations  that  prevailed  In  article  II,  section  7 
of  the  United  Nations  Charter  itself;  i.e.,  both,  as  would  be  exiweted,  excluded 
from  foreign  iiower  matters  essentially  within  the  Jurisdiction  of  the  United 
States. 

II.  THE  rnorOSAI.  TO  REPEAT.  THE  CONNAT.T.V  RESERVATION  18  CONTRARY  TO  THE  CON¬ 
STITUTION  OF  THE  UNITED  STATES 

Article  III,  section  1  of  the  U.S.  Constitution  provides:  “The  Judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish.** 
Tho  present  proposal  would  In  substance  amend  this  by  adding :  “except  insofar 
ns  one  House  of  Congress,  to  v:it,  the  Senate,  shall  vest  by  a  treaty  the  judicial 
power  of  the  United  States  in  matters  essentially  of  domestic  jurisdiction  in  an 
international  court  of  justice.** 

The  crux  of  the  proposal  to  repeal  the  Connally  reservation  is  that  it  removes 
the  limitation  to  our  adherence  to  the  Court,  which  excludes  from  its  jurisdic¬ 
tion  “matters  which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  of  America,  as  determined  by  the  United  States  of  America.’*  It  cannot  be 
reasonably  argued,  therefore,  that  what  we  are  concerned  about  here  today  is 
merely  foreign  affairs. 

I  am  not  unmindful  of  the  fact  that  in  the  conduct  of  foreign  affairs  we  have 
occasionally  submitted  certain  disputes  to  arbitration.  It  has  been  said  also 
that  we  have  in  some  cases,  whether  rightly  or  wrongly,  provided  that  disputes 
on  matters  of  interpretation  as  to  certain  bilateral  treaties  of  friendship,  com¬ 
merce,  and  navigation  may  be  submitted  to  the  International  Court  of  Justice. 
But  there,  at  the  least  we  know  with  whom  we  are  dealing.  We  have  made  a 
definite  agreement  and  the  matter  is  solely  one  of  interpretation.  How  far  this 
should  he  extended,  even  in  so-called  treaties  of  friendship,  commerce,  or  naviga¬ 
tion,  presents  a  different  question. 

While  some  of  these  may  be  borderline  cases,  certainly  the  vast  majority  are 
concerned  solely  with  foreign  relations,  and  the  Senate  has  not  approved 
deliberately  any  treaty  surrendering  to  a  foreign  court  matters  “essentially 
within  the  domestic  jurisdiction  of  the  United  States.’* 

There  is  a  fundamental  distinction  in  the  attempt  to  repeal  the  Connally 
reservation.  Here  the  proposal  would  be  to  delegate  a  general  judicial  power. 
This  would  not  be  confined  at  all  to  (1)  specific  treaties,  as  to  which  we  know 
what  we  are  doing,  or  (2)  foreign  affairs.  Ex  hypothesi,  It  would  be  a  grant 
of  judicial  power  in  matters  “essentially  within  the  domestic  jurisdiction  of  the 
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United  States.*'  It  would  further  strike  out  the  safeguard  that,  even  there, 
what  is  “domestic"  should  be  determined  by  the  United  States  itself  and  not 
by  the  foreign  tribunal* 

If  the  Connolly  reservation  Is  repealed  and  the  United  States  is  subjected  to 
the  compulsory  jurisdiction  of  the  International  Court  of  Justice,  such  a  treaty 
would  clearly  conflict  with  the  Constitution.  No  one  can  possibly  foretell  when 
the  International  Court  might  take  jurisdiction  in  matters  essentially  and 
clearly  within  the  domestic  Jurisdiction  of  the  United  States,  and  over  which, 
by  the  Constitution,  only  the  Supreme  Court  und  inferior  courts  established 
by  Congress  have  jurisdiction.  There  is  a  vital  difference  between  tho  grant¬ 
ing  of  a  general  judicial  power  and  the  possibilities  of  accepting  Jurisdiction 
on  a  case-by-case  basis,  which  is  of  course  permitted  under  the  Connally  amend¬ 
ment,  where  the  Senate  does  not  believe  that  the  essential  domestic  jurisdiction 
of  tho  United  States  is  involved. 

No  one  can  predict  when  a  world  court  with  jurisdiction  to  do  so  might  take 
jurisdiction  over  matters  which  have  been  traditionally  considered  domestic 
matters,  though  often  dealt  with  by  various  treaties.  No  one,  so  far  as  is 
known,  has  ever  attempted  to  catalog  the  numerous  questions  that  may  involve 
matters  essentially  of  domestic  jurisdiction,  though  arising  out  of  treaties  or 
interpretation  of  treaties,  such  as  rights  of  aliens;  retaliatory  right  to  seize 
foreign  assets  during  war  or  when  American  assets  abroad  have  been  expropri¬ 
ated  as  they  have  in  the  past  and  are  now  currently  being  expropriated ;  con¬ 
troversial  matters  of  human  rights;  racial  problems,  which,  whatever  anyone’s 
views  or  however  they  may  be  solved  in  this  country,  involve  areas  of  tre¬ 
mendous  importance  in  domestic  law  and  yet  are  dealt  with  In  international 
treaties ;  numerous  labor  matters,  which  are  matters  of  great  difficulty  in  this 
country  today  and  yet  which  are  dealt  with  by  numerous  treaties.  No  one 
can  predict  when  a  world  court  deciding  its  own  Jurisdiction  may  intervene 
in  domestic  matters  of  the  most  delicate  kind.  One  examplo  is  given  in  an 
appendix  hereto  relating  particularly  to  the  Jnterhatidel  litigation  and  other 
cases  referred  to  therein.  This  appendix  was  prepared  by  Miss  Eleanor  H. 
Finch  ns  a  statement  of  her  Individual  views  and  not  that  of  the  American 
Society  of  International  Law,  of  which  she  is  an  officer.  Since  she  has  au¬ 
thorized  me  to  file  this,  I  respectfully  ask  that  it  be  filed  as  an  appendix  to  my 
statement. 

Thus,  the  general  grant  of  judicial  power  subjecting  matters  essentially  of 
domestic  jurisdiction  to  the  compulsory  jurisdiction  of  an  International  Court 
directly  conflicts  with  the  Constitution.  This  goes  far  beyond  anything  that  has 
ever  been  done  or  attempted.  As  recently  as  February  2,  1054,  the  Senate  (Con¬ 
gressional  Record,  1206),  including  nine  absent  Senators  (but  whose  votes  were 
recorded),  voted  72  to  21  in  favor  of  the  first  paragraph  of  the  administration 
amendment  offered  by  Senator  Ferguson  as  a  substitute  for  the  first  paragraph 
of  the  Bricker  amendment,  reading  as  follows:  “A  provision  of  a  treaty  or 
other  international  agreement  which  conflicts  with  this  Constitution  shall  not 
be  of  any  force  or  effect."  These  are  the  exact  words  of  the  first  sentence  of  the 
administration’s  original  substitute,  known  as  the  Knowland  amendment  (Con¬ 
gressional  Record,  pp.  1064,  1080-1082,  1266).  Those  who  dissented  in  this 
overwhelming  vote  did  so  for  the  most  part  because  they  said  it  was  unnecessary, 
since  it  was  already  sound  constitutional  doctrine  and  needed  no  reaffirmance. 
It  is  wholly  irrelevant  to  this  discussion  that  this  amendment  fell  with  a  second 
amendment  which,  in  its  last  version  (Senator  George’s  substitute)  failed  by 
one  vote  of  obtaining  the  necessary  two-thirds.  Senator  George’s  section  would 
have  prevented  some  treaties  from  becoming  self-executing.  Here  the  proposal 
to  repeal  the  Connally  reservation  has  the  exactly  opposite  effect  and  means 
the  consent  of  the  Senate  In  advance  to  granting  compulsory  jurisdiction  to  an 
International  Court,  and  hence  of  a  judicial  power,  which  is  in  direct  conflict 
with  the  Constitution.  This  would  be  directly  in  the  teeth  of  the  administration 
amendment,  passed  72  to  21,  which  provided  that  a  treaty  or  international  agree¬ 
ment  “which  conflicts  with  this  Constitution  shall  not  be  of  any  force  or  effect" 

It  may  be  noted  also  that  the  movement  behind  the  effort  by  general  constitu¬ 
tional  amendment  to  restrict  the  treatymaking  power  arose  from  the  numerous 
treaties  spawned  by  the  United  Nations  in  social,  economic  fields,  which  it  was 
feared  would  have  a  domestic  impact.  The  United  Nations  had  produced  300 
by  1953  (Year  Book,  Encyclopedia  Britannica,  1953).  The  most  notorious  of 
these  loosely  drawn  treaties  included  the  Covenant  of  Human  Rights  and  the 
Genocide  Convention,  which  would  have  made  It  an  international  crime  to  inflict 
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physical  or  mental  Injury  to  racinl  groups.  Because  of  the  outcry  in  the  country, 
Secretary  Dulles  on  April  0,  1953,  assured  the  Senate  and  the  country  (En¬ 
cyclopedia  Brltannlca  Year  Book,  1954)  that  the  administration  would  not 
press  for  their  ratification.  This  took  the  steam  out  of  this  movement  of  the 
do-gooders  to  regulate  our  own  domestic  affairs  by  treaties  prepared  by  various 
groups  representing  foreign  nations  in  the  United  States.  Those  treaties,  the 
International  Criminal  Court  and  others  have  not  been  revived  as  yet  for  ratifi¬ 
cation  by  the  Senate.  Manifestly,  the  same  group  in  the  State  Department  is, 
however,  behind  the  present  movement  to  ropeal  the  Connnlly  reservation  and  has 
apparently  succeeded  in  persuading  the  administration,  only  a  fovv  years  later, 
to  lend  its  support  to  this  even  more  fundamental  proposal.  Tho  Stato  Depart¬ 
ment  Is  on  record  ad  saying:  "there  Is  now  no  longer  any  real  difference  between 
domestic  and  foreign  affairs"  (Stato  Department  publication  3072,  September 
1950). 

It  hns  more  recently  negotiated  treaties  for  agencies  such  as  GATT  and  ILO, 
which  involved  what  we  considered  domestic  affairs.  IIov.  can  anybody  argue 
that  there  Is  no  danger  that  a  world  court  under  these  circumstances  will  super¬ 
sede,  through  the  alleged  treaty  power  If  the  Connnlly  reservation  is  repealed, 
our  Supreme  Court  in  matters  which  wo  traditionally  consider  essentially 
domestic? 

xu.  since  mis  proposal  amounts  to  an  amendment  to  tiib  constitution, 

IT  CAN  CONSTITUTIONALLY  M5  PASSED  ONLY  UNDER  ARTICLE  V,  THE  AMENDING 

SECTION 

Manifestly  this  proposal  to  subject  this  country  to  the  compulsory  general 
power  amounts  to  an  amendment  of  the  Constitution.  Numerous  multilateral 
treaties,  some  of  which  this  country  bus  ratified  and  ninny  of  which  may  be 
ratified  in  the  future,  run  the  whole  gamut  of  International  and  human  relations. 
Under  tho  statute,  article  30,  the  jurisdiction  of  tho  International  Court,  where 
recognized  ns  compulsory,  applies  to  a  wide  and  unknown  variety  of  disputes, 
including  not  only  (a)  tho  interpretation  of  a  treaty,  but  (b)  any  question  of 
international  law;  (o)  the  existence  of  any  fact  which,  if  established,  would 
constitute  a  breach  of  an  international  obligation;  (d)  the  nature  or  extent  of 
the  reparation  to  he  made  for  the  breach  of  an  international  obligation.  Where 
the  dividing  line  between  international  relations  and  the  effect  on  our  essential 
domestic  jurisdiction  is  drawn  is  of  vital  importance  to  this  country,  yet  under 
article  30(6)  of  the  statute  for  the  International  Court  this  question  is  settled 
by  the  International  Court  and  not  by  our  Supreme  Court,  and  the  Senate  ia 
asked  to  abdicate  any  power  that  it  may  have  in  the  premises.  That  the  Inter¬ 
national  Court  may  decide  matters  essentially  of  a  domestic  origin  is  indicated, 
It  is  believed,  by  the  appondix  above  referred  to. 

XV.  THE  ORGANIZATION  OF  THE  INTERNATIONAL  COURT  PROVIDES  A  BENCH  OF  SO-CALLED 

JUDGES  WHO  CANNOT  POSSIBLY  BE  IMPARTIAL  JUDGES  UNDER  ANY  TRADITIONAL 

MEANING  OF  OUR  JURISPRUDENCE 

The  statute  of  the  Court  provides  for  a  body  of  so-called  "independent"  judges, 
elected  regardless  of  nationality  (art.  2),  consisting  of  15  members,  no  2  of  whom 
may  be  nationals  of  the  same  state  (art.  3).  (Presumably  Russia  and  the  two 
Russian  states  who  are  members  would  be  just  as  eligible  to  supply  judges  as 
would  Britain  and  its  Commonwealth,  which  have  had  members  sitting  at  the 
same  time.)  They  are  selected  by  the  concurrent  action  of  the  Assembly  and 
the  Security  Council.  The  net  of  this  is  that  this  country  cannot  be  represented 
by  more  than  one,  and  need  not  be  represented  even  by  one  regular  member  of 
the  Court.  The  Court  may  include  and  does  include  members  from  other  Com¬ 
munist  countries.  In  1946  It  included  members  from  Russia,  Yugoslavia,  and 
Poland,  as  well  as  members  from  Egypt  and  some  small  countries  like  El  Salvador. 
As  of  the  present  date  the  Court  includes  members  from  Poland,  the  Soviet 
Union,  the  United  Arab  Republic,  Mexico,  and  some  central  and  southern  South 
American  countries.  Only  the  United  Kingdom,  United  States,  and  Australia 
today  are  representatives  of  the  Anglo-Saxon  system  of  law. 

But  with  over  80  nations  instead  of  42  currently  in  the  United  Nations,  includ¬ 
ing  a  very  large  Communist  bloc  and  a  neutralist  bloc  that  has  gained  increasing 
power,  there  is  no  guarantee  in  the  future  that  the  Court  would  not  have  a  very 
large  percentage  of  judges  coming  from  countries  under  the  dictatorship  of 
communism  or  some  other  totalitarian  philosophy.  Some  nations,  such  as  Cuba 
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(anti  other  Caribbean  or  South  American  countrios),  are  now  under  or  have 
recently  been  under  dictatorships,  under  the  laws  of  which  property  is  ex- 
proprluted  and  civil  liberties  are  completely  Ignored.  This  is  true  although 
many  have  adopted  constitutions,  joined  the  United  Nations,  ratified  the  Cov* 
enant  of  Human  Rights  and  the  Genocide  Convention.  No  one  can  yet  foretell 
the  ideology  that  will  be  adopted  by  tho  rapidly  increasing  number  of  African 
members.  Many  of  the  Middle  Eust  and  Central  American  countries  are  not 
as  largo  as  my  State  of  Maryland,  and  often  not  as  large  as  a  county  in  the 
State.  Yet  they  have  an  equal  vote  in  tho  selection  of  the  judges  of  this  Court. 

What  difference  does  it  make,  you  will  ask,  if  we  have  a  number  of  judges 
from  Communist  countries  or  other  totalitarian  countries V  The  answer  is  clear 
for  anyone  who  has  made  any  study  of  the  independence  of  judges.  A  few  ex¬ 
amples  may  be  in  order.  Professor  Hazard,  of  Columbia,  commenting  on  the 
legal  system  In  Russia  (March  1949  ABA  Journal)  states  the  position  of  Soviet 
lawyers  (p.  209)  to  be: 

“Tho  state  is  necessary  to  guide  society  to  the  economy  of  abundance  and  an 
orderly  way  of  life.  Since  all  mankind  is  expected  ultimately  to  benefit  from 
this  transition,  great  sacrifices  can  be  demanded  today  in  expectation  of  a  bet¬ 
ter  tomorrow.  The  sacrifices  may,  in  times  of  severe  crisis,  such  as  a  war  or 
pressing  of  collectivization  of  agriculture,  Include  disregard  of  procedural  rules 
designed  to  protect  individuals.  At  such  times  preservation  of  the  state  is  para¬ 
mount.  When  the  severe  crisis  has  been  weathered,  procedural  rules  will  be  en¬ 
forced  more  strictly  because  in  the  last  analysis  the  state,  and,  therefore,  ulti¬ 
mately  society,  will  benefit.” 

Ex-president  of  the  American  Bar  Association,  Storey,  refers  to  the  new  regula¬ 
tions  for  tlie  practice  of  law  in  Bulgaria  (February  1951  American  Bur  Asso¬ 
ciation  Journal,  p.  101)  as  follows : 

“The  lawyer’s  point  of  view  must  be  changed.  In  the  past  your  first  duty  was 
to  protect  your  client.  Now  you  must  have  as  first  aim  the  protection  of  the 
state  and  compliance  with  its  laws.  Protection  of  your  clients  is  a  secondary 
consideration.” 

He  further  explains  that  the  law  was  one  of  the  first  professions  controlled  by 
Communists,  and  that  this  is  not  unique  in  communism  but  also  applied  to  Ger¬ 
many  under  Hitler. 

Professor  Benes,  of  Indiana  University  (June  1954  ABA  Journal,  p.  487), 
writing  of  Communist  Czechoslovakia,  said : 

“1.  Law  and  legal  institutions  have  become  tools  and  weapons  of  the  Com¬ 
munist  state.  Their  purpose  and  aim  are  to  serve  the  new  regimes  in  their  efforts 
to  reconstruct  society  and  to  suppress  the  enemies  of  Communism. 

“2.  The  concepts  of  Communist  jurisprudence  are  entirely  alien  to  those  which 
have  been  accepted  and  developed  for  centuries  in  the  Western  World. 

“In  Czechoslovakia,  in  less  than  4  years  the  Communist  regime  has  entirely 
changed  the  legal  system  of  the  country.  In  this  new  legal  order,  there  is  no 
place  for  the  judicial  function  as  traditionally  conceived  in  the  West.” 

No  one  has  forgotten  the  purge  trials,  the  most  recent  of  which,  the  trial  of 
Rerla,  is  reported  in  May  1955  ABA  Journal,  page  408,  showing  how  completely 
the  state  takes  charge  of  its  farcical  criminal  trials  and  the  so-called  convictions 
which  have  made  Communist  justice  the  laughingstock  of  the  world. 

The  latest  report  from  Russia  was  by  a  group,  Including  the  then  past  presi¬ 
dent  of  the  American  Bar  Association,  reported  in  March  1959  ABA  Journal, 
page  249,  in  which  the  summary  includes  the  following : 

“2.  It  is  clear  that  the  Soviet  legal  system  is  under  the  domination  of  the 
Communist  Party  and  that  it  is  utilized  as  an  instrument  to  insure  a  Communist 
monopoly  over  all  political,  economic,  and  other  activity  in  Russia.  Sirce  the 
Communist  Party  lies  outside  the  legal  framework  of  the  Soviet  Government,  it 
is  an  inescapable  conclusion  that  the  real  sovereign  power  in  Russia  resides  out¬ 
side  the  official  Government. 

“3.  Communism  controls  and  warps  justice  in  Russia  *  • 

When  the  Attorney  General  suggests  the  elimination  of  the  right  of  the  United 
States  to  determine  what  matters  are  within  its  jurisdiction,  he  seems  to  ignore 
the  significance  of  his  earlier  statement  indicating  the  dramatic  differences  be¬ 
tween  our  system  of  law  and  that  of  Russia.  He  says  (November  1059  ABA 
Journal,  p.  1182) : 

“3.  We  are  a  government  of  law,  not  of  men.  Regardless  of  wealth,  power, 
or  station,  no  one  is  above  the  law  in  the  United  States.  For  this  reason  our 
people  need  never  fear  that  they  may  become  the  victims  of  ruthless  political 
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leaders.  Thus  the  fact,  now  generally  conceded  by  everyone,  that  under  Stalin 
thousands  of  Innocent  victims  were  killed  and  tortured  In  the  Soviet  Unlor. 
seems  almost  beyond  belief  to  a  free  people.  Yet,  because  the  law  in  the  Soviet 
Union  is  what  the  Communist  Party  says  it  is,  many  of  those  who  acted  in  con¬ 
cert  with  Stalin  in  perpetrating  these  atrocities  apparently  have  not  been  prose¬ 
cuted  nor  has  retribution  been  made  for  the  wrongs  committed." 

While  the  above  has  been  confined  to  Communist  and  Fascist  persons  mas¬ 
querading  as  judges,  one  could  hardly  imagine  being  willing  to  submit  any  matter 
involving  property  to  a  judge  from  Cuba  or  other  countries,  present  and  past, 
who  have  expropriated  the  property  of  foreigners  and  acted  in  a  wholly  and 
completely  uncivilized  manner. 

Does  this  Senate  really  want  to  repeal  the  Connally  reservation,  with  the 
idea  of  establishing  world  law  administered  by  such  a  so-called  Court? 

The  International  Court  has  no  code  of  law  which  would  permit  uniform 
justice,  since  the  law  it  is  supposed  to  administer  is  not  sufficiently  formulated. 

Here  we  have  a  Court  composed  of  members  from  Moslem,  Communist,  totali¬ 
tarian,  African  countries,  some  of  them  so  small  that  they  have  no  jurists  of 
any  sort,  who  are  nevertheless  required  to  determine  the  rights  and  liabilities 
of  great  industrial  powers  of  the  world  and  their  citizens,  with  the  mandate  of 
article  38  to  apply  international  conventions,  customs,  general  principles  of  law 
recognized  by  civilized  nations,  and  judicial  decisions  and  teachings  of  publicists. 
Thus  they  are  not  restricted  to  any  code  formulated  in  advance,  but  must  in 
effect  find  it  for  themselves.  This  is  indeed  a  far-reaching  task  to  reconcile  the 
numerous  different  views  of  some  80  nations  and  their  publicists  or  customs, 
and  to  find  therefrom  international  law.  It  Is  not  always  easy  for  common-law 
judges,  even  when  dealing  with  one  homogeneous  race,  to  evolve  the  common  law. 
Yet  they  have  more  experience  than  would  a  bench  of  the  heterogeneous  char¬ 
acter,  even  now,  of  the  International  Court,  which  potentially  can  be  composed 
of  members  under  the  direction  of  their  own  states,  which  may  well  mean  a 
court  packed  with  a  majority  of  judges  professing  other  ideologies  and  unani¬ 
mous  only  in  their  hatred  of  this  country.  Certainly  the  record  in  the  last  20 
years  indicates  that  we  have  no  assurance  that  the  majority  of  the  nations  of 
the  world  will  continue  to  support  us.  On  the  other  hand,  we  have  plenty  of 
evidence  that  many  of  the  judges  of  the  International  Court  come  from  countries 
where  judges  traditionally  consider  themselves  instruments  of  state  policy,  and 
come  from  nations  with  which  we  are  today  in  mortal  conflict. 

V.  VARIOUS  PARTIAL  REPEALS,  WHILE  AVOIDING  SOME  OP  THE  CRITICISM  AND  DETAIL, 
DO  NOT  AFFECT  THE  PRINCIPLES 

Professor  Sohn,  of  Harvard,  who  apparently  advocates  the  repeal  in  the 
January  1000  A.B.A.  Journal,  page  23  ft.,  himself  indicates  there  are  many 
suggestions  that  need  first  he  investigated. 

1.  Professor  Sohn’s  first  alternative  to  be  investigated  is  a  limited  declaration 
relating  to  claims  by  individuals  against  a  State  for  injuries  to  person  or  prop¬ 
erty.  This  is  quite  limited,  but  what  good  would  it  do  with  Cuba  today? 

2.  The  second  alternative  would  confine  the  jurisdiction  to  disputes  relating 
to  interpretation  of  treaties.  He  correctly  points  out  that  this  meets  one  ob¬ 
jection  ;  namely,  that  international  law  "is  not  clear  on  many  subjects  and  that 
by  accepting  the  jurisdiction  of  the  Court  the  United  States  will  give  the  Court 
a  carte  blanche  with  respect  to  the  law  which  would  be  applied  to  our  relations 
with  other  nations."  This  points  up  one  of  the  objections  made  above,  that  the 
Court  has  no  definite  body  of  law  to  work  on. 

3.  That  it  should  be  confined  to  NATO  countries.  Certainly  this  would  be 
much  better.  At  least  there  would  be  some  Western  views  represented  which 
would  not  be  submerged  by  the  Communist,  Moslem,  Asiatic,  African,  Central 
American,  and  other  ideas.  Even  this,  he  suggests,  could  be  limited  to  interpre¬ 
tation  of  treaties  and  claims  between  NATO  members. 

4.  The  fourth  is  a  series  for  modifying  the  reservation  on  matters  essentially 
within  the  jurisdiction  of  the  United  States : 

(a)  By  leaving  the  determination  of  jurisdiction  to  the  International  Court 
instead  of  to  the  United  States  ns  to  whether  a  matter  is  domestic.  This  is  as 
far  as  many  advocates  of  repeal  at  the  present  time  go.  But  this  would  be 
merely  the  first  step,  as  is  obvious  to  anyone  who  has  followed  the  efforts  of  the 
internationalists  to  govern  domestic  matters  by  treaty  law.  It  is  by  far  the 
most  important  step  and  involves  the  most  fundamental  principle  for  it  is  the 
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determination  of  jurisdiction  that  would  give  the  International  Court  power 
to  override  our  own  Supreme  Court,  in  violation  of  our  Constitution.  It  would 
involve  to  that  extent  a  surrender  of  sovereignty.  Surely,  every  lawyer  knows 
that  the  Federal-State  relationship  in  this  country  has  been  changed  by  decisions 
of  the  Supreme  Court,  with  a  resulting  constant  increase  in  the  power  of  the 
Federal  Government  and  decrease  in  State  sovereignty.  Whether  this  is  good  or 
bad  is  beside  the  point — although  the  chief  judges  of  the  State  courts  have  been 
among  those  who  have  protested  that  it  has  gone  too  far.  The  point  is  that 
at  least  the  decisions  have  been  by  American  judges,  sworn  to  uphold  our  Con¬ 
stitution.  Here  the  proposed  decision  would  be  by  foreign  judges,  many  of 
them  coming  from  countries  whose  professed  object  is  to  destroy  our  country" and 
its  Constitution-rjudges  who  consider  themselves  instruments  of  State  policy 
without  any  tradition  of  judicial  independence.  It  has  been  suggested  by  dis¬ 
tinguished  advocates  that  to  permit  a  defendant  before  the  World  Court  to 
Question  jurisdiction  is  like  permitting  a  defendant  in  an  ordinary  court  action 
within  the  country  to  question  the  jurisdiction  of  the  court— which  incidentally 
he  often  does.  These  advocates  in  this  argument  completely  ignore  the  fact 
that  where  the  defendant  is  a  sovereign  nation  it  has  a  right  and  a  duty  to  de¬ 
fend  its  sovereignty  until  and  unless,  under  its  own  constitutional  provisions, 
it  agrees  to  domination  by  some  other  nation  or  a  world  government. 

Manifestly,  if  there  is  no  danger  that  the  International  Court  will  assume 
jurisdiction  over  matters  we  regard  as  domestic,  then  there  is  no  reason  for  any 
part  of  the  reservation.  If,  on  the  other  hand,  there  is  such  danger,  then  the 
right  of  the  United  States  to  determine  whether  a  matter  is  domestic  is  the 
most  important  part  of  it  Hence,  the  advocates  of  the  transfer  of  the  power  to 
determine  jurisdiction  to  the  International  Court  must  in  the  last  analysis 
be  willing  to  surrender  power  to  determine  questions  essentially  of  domestic 
jurisdiction  and  may  just  as  well  advocate  the  repeal  of  the  entire  reservation. 

(6)  Professor  Sohn’s  next  suggestion  for  modifying  the  reservation  is  to 
rewrite  the  reservation  to  read  “matters  traditionally  considered  as  within 
domestic  jurisdiction.”  Illustrating  this,  he  takes  tariffs,  immigration,  and 
changes  in  value  of  currency.  This  merely  creates  another  argument  as  to  what 
is  traditional  and  still  leaves  it  to  the  International  Court  to  determine  it. 

( o )  Thirdly,  Professor  Solin  says  there  might  be  an  exhaustive  list  of  matters 
considered  by  the  United  States  as  essentially  domestic.  It  is  impossible  to 
make  a  comprehensive  list.  Problems  constantly  change.  The  difficulty  is  that 
the  determination  of  what  is  essentially  domestic  involves  the  very  conception 
of  sovereignty.  The  only  way  to  protect  our  freedom  and  our  sovereignty  is 
to  reserve  the  determination  in  each  case  of  what  we  are  willing  to  submit  to 
the  determination  of  a  foreign  court. 

(d)  Professor  Sohn's  last  suggestion  is  to  combine  the  last  two  suggestions 
(6)  and  (c). 

Thus,  in  discussing  the  several  alternatives  to  the  proposal  now  before  the 
Senate,  he  points  up  the  importance  of  a  careful  consideration  and  full  hearings 
on  the  present  proposal,  and  moreover  each  alternative  seems  to  present  an 
argument  in  favor  of  retaining  the  entire  reservation. 

He  does  not  consider  any  of  the  arguments  I  have  tried  to  make  above  on 
principle.  He  ends  up  his  article  by  pointing  to  other  arbitration  procedures, 
which,  being  on  a  ease-to-ease  basis  and  not  involving  a  surrender  of  judicial 
power,  likewise  argue  against  the  repeal  of  the  Connally  reservation. 

In  conclusion,  may  I  point  out  that  one  of  the  reasons  for  our  Declaration 
of  Independence  was  the  interference  with  justice  and  the  abuse  of  the  power 
of  appointment  of  judges.  The  present  proposal  would  in  part  reverse  our  Decla¬ 
ration  of  Independence.  The  final  result  of  all  arguments  in  favor  of  the  proposal 
is  that  the  Senate  is  asked  in  substance  to  change  our  constitutional  methods  of 
resolving  domestic  disputes  without  any  action  under  article  V,  the  amending  sec¬ 
tion-  Arguments  to  the  effect  that  the  Court  will  not  act  in  domestic  matters 
completely  ignore  that  constitutional  restraints  are  directed  at  power. 

In  my  argument  above  I  believe  I  have  made  it  sufficiently  clear  that  the 
most  important  part  of  the  reservation  is  the  part  that  reserves  jurisdiction  in 
the  United  States  to  determine  what  is  domestic,  since  that  is  essential  if  we 
are  to  remain  a  completely  independent  and  sovereign  nation. 
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Memorandum  Attached  to  Statement  of  Frank  B.  Oder  by  Miss  Eleanor  H. 

Finch 

[The  foregoing  statement  is  by  Miss  Finch  solely  as  her  own  views  as  an  Individual 
American  citizen,  and  not  on  behalf  of  any  person  or  organisation.  She  is  a  member  of 
the  bar  of  the  District  of  Columbia ;  member  of  the  American  Bar  Association  Section  of 
International  and  Comparative  Law ;  and  executive  secretary  of  the  American  Society  of 
International  Law.] 

In  an  article  on  the  Connally  amendment  which  appeared  in  Newsweek  for 
January  1$,  1900,  a  statement  was  made  to  the  effect  that  President  Eisenhower, 
in  supporting  the  Humphrey  resolution  calling  for  withdrawal  of  the  reserva¬ 
tion  referred  to  as  the  Connally  amendment,  was  asking  for  acceptance  of 
World  Court  decisions  as  the  law  of  the  land.  Under  the  U.S.  Constitution, 
article  VI,  the  Constitution,  U.S.  laws  made  in  pursuance  thereof,  and  all  trea¬ 
ties  made  under  the  authority  of  the  United  States,  are  the  supreme  law  of  the 
land,  anything  in  the  Constitution  or  laws  of  any  State  to  the  contrary  notwith¬ 
standing.  According  to  the  statement  in  Newsweek  referred  to,  a  decision  of 
the  World  Court  would  be  of  equal  validity  and  force  In  the  United  States 
as  the  Constitution,  laws,  and  treaties  of  the  United  States.  If  this  is  so,  then 
conceivably  such  a  decision  could  override  the  U.S.  and  State  Constitutions, 
Federal  laws,  State  laws,  and  treaties. 

A  specific  example  may  be  cited  in  the  case  of  the  Interhandel  litigation.  In 
that  instance,  the  U.S.  Government,  proceeding  under  the  provisions  of  the 
Trading  With  the  Enemy  Act,  seized  and  took  title  to  the  assets  of  General  Ani¬ 
line  &  Film  Corp.,  as  property  of  Interhandel  which  it  found  to  be  enemy  owned. 
Under  the  Trading  With  the  Enemy  Act  aggrieved  persons  may  dispute  such 
seizures  and  prove  their  wrongfulness  in  U.S.  courts.  Because  Interhandel 
failed  to  produce  the  evidence  required  by  the  court  to  adjudicate  this  question, 
the  case  was  dismissed,  but  was  subsequently  remanded  by  the  Supreme  Court 
for  further  proceedings.  Without  awaiting  a  final  decision  in  the  U.S.  courts, 
the  Swiss  Government  filed  an  action  against  the  U.S.  Government  in  the  Inter¬ 
national  Court  of  Justice,  which  was  dismissed  on  the  grouud  that  the  remedies 
in  the  U.S.  courts  had  not  been  exhausted.  Should  the  U.S.  courts  decide  finally 
against  the  Swiss  contention  that  Interhandel  is  a  Swiss  company  and  not 
enemy  owned,  and  should  the  Swiss  Government  go  again  to  the  International 
Court,  it  is  quite  possible  that  the  International  Court  will  decide  in  favor  of 
Switzerland.  Such  a  decision  would  override  a  decision  of  the  U.S.  Supreme 
Court,  the  vesting  action  of  the  United  States  proceeding  duly  under  its  own 
law,  and  require  the  United  States  to  hand  over  to  Switzerland  the  property  thus 
vested. 

Another  possible  case  is  one  involving  the  tariff  laws  of  the  United  States. 
The  United  States,  by  executive  action  under  the  Trade  Agreements  Act,  has 
become  a  party  to  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  under 
which  it  has  negotiated  reciprocal  tariff  rate  reductions  with  other  parties  to 
the  agreement.  Under  the  U.S.  Constitution  the  power  to  regulate  foreign  com¬ 
merce  and  to  lay  and  collect  duties  and  imposts  is  solely  and  specifically  in  the 
Congress.  Should  Congress  pass  a  tariff  law  providing  tariff  rates  which  con¬ 
flict  with  the  rates  established  under  the  GATT  Agreement,  the  parties  to  that 
agreement  could  claim  a  violation  by  the  United  States  of  the  agreement  and  file 
an  action  in  the  International  Court.  A  decision  by  the  International  Court 
upholding  the  complaint  would  thereby  override  U.S.  law  and  in  effect  constitute 
a  veto  over  the  power  of  Congress  to  regulate  tariffs  and  foreign  commerce. 

The  withdrawal  of  the  U.S.  reservation  of  domestic  matters  as  determined 
by  it  would  make  the  above  possibilities  a  distinct  probability  of  serious 
proportions. 

As  an  actual  Instance  of  congressional  legislation  conflicting  with  U.S.  treaty 
obligations,  the  case  of  the  Panama  Canal  tolls  dispute  may  be  cited.  In  1912 
the  U.S.  Congress  passed  the  Panama  Canal  Act  containing  a  provision  exempt¬ 
ing  American  coastwise  shipping  from  the  imposition  of  tolls  for  the  use  of  the 
canal.  The  British  Government  protested,  both  before  and  after  the  passage  of 
the  act,  that  the  exemption  of  American  ships  from  the  Panama  Canal  tolls  would 
be  a  violation  of  the  Hay-Pauncefote  Treaty,  which  provided  that  the  canal 
should  be  free  and  open  to  the  vessels  of  all  nations  on  terms  of  entire  equality, 
including  nondiscrlminatory  treatment  in  the  conditions  or  charges  of  traffic. 
President  Taft,  in  a  memorandum  accompanying  his  signature  of  the  law,  stated 
that  “The  British  protest  involves  the  right  of  the  Congress  of  the  United  States 
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to  regulate  Its  domestic  and  foreign  commerce  in  such  manner  as  to  the  Con¬ 
gress  may  seem  wise,  and  specifically  the  protest  challenges  the  right  of  the 
Congress  to  exempt  American  shipping  from  the  payment  of  tolls.”  He  stated 
further  that  the  British  protest  “is  a  proposal  to  read  into  the  treaty  a  sur¬ 
render  by  the  United  States  of  its  right  to  regulate  its  own  commerce  in  its  own 
way  and  by  its  own  methods,  a  right  which  neither  Great  Britain  herself,  nor 
any  other  nation  that  may  use  the  canal,  has  surrendered  or  proposes  to  sur¬ 
render.”  The  matter  was  the  subject  of  heated  controversy  both  inside  and  out¬ 
side  of  Congress.  The  international  dispute  precipitated  by  the  direct  conflict  of 
what  was  widely  regarded  in  the  United  States  as  a  matter  solely  of  domestic  con¬ 
cern  with  the  treaty  obligations  of  the  United  States  was  considered  by  then  Sena¬ 
tor  Elihu  Root  as  one  which  the  United  States  was  obliged  to  submit  to  the  Perma¬ 
nent  Court  of  Arbitration  at  The  Hague  under  its  treaty  of  1908  with  Great 
Britain,  should  the  latter  demand  it.  If  the  two  countries  had  been  parties  to 
the  compulsory  jurisdiction  of  an  international  court  of  justice  the  dispute  would 
certainly  have  come  under  such  jurisdiction. 

One  of  the  arguments  made  in  favor  of  withdrawing  the  Connally  reservation 
is  that  the  reservation  operates  to  prevent  the  United  States  from  having  re¬ 
course  to  the  International  Court  to  protect  investment  and  other  business  inter¬ 
ests  of  its  citizens  abroad,  since  the  foreign  governments  involved  could  invoke 
the  reservation  as  a  defense  to  any  U.S.  complaint  in  the  court.  It  ought  to  be 
noted  that  in  the  case  of  U.S.  nationals  in  Morocco,  in  which  the  United  States 
and  France  appeared  before  the  International  Court  in  a  dispute  involving  dis¬ 
criminatory  taxes  imposed  on  American  business  in  French  Morocco,  the  U.S. 
reservation  and  the  similar  French  reservation  were  not  invoked.  However,  the 
U.S.  contention  of  violation  of  its  treaty  with  Morocco  providing  for  most-favored- 
nation  treatment,  was  not  upheld.  The  discriminatory  taxes  on  American  busi¬ 
ness  were  upheld.  It  is  difficult  to  understand  how  the  withdrawal  of  the  U.S. 
reservation  to  the  Court's  jurisdiction  would  operate  to  enable  the  United  States 
to  protect  Its  citizens'  business  interests  in  such  a  case  as  this. 

In  this  connection  it  ought  to  be  pointed  out  that  many  of  the  foreign  coun¬ 
tries  in  which  U.S.  companies  have  substantial  investments  and  business  activi¬ 
ties  which  are  liable  to  serious  injury  if  not  outright  confiscation  are  not  parties 
to  the  compulsory  jurisdiction  provisions  of  the  Statute  of  the  International 
Court.  Among  these  countries  are  Cuba,  Guatemala,  Brazil,  Bolivia,  Venezuela, 
and  Saudi  Arabia,  where  there  are  large  U.S.  Investments  in  oil,  tin,  bananas, 
and  other  natural  resources.  In  the  current  case  of  Cuba,  where  American 
property  has  been  virtually  confiscated,  the  United  States  has  no  recourse  to  the 
International  Court  for  redress  of  its  injury,  though  this  is  plainly  a  case  for 
international  adjudication.  It  is  too  plain  that  withdrawal  of  the  U.S.  reserva¬ 
tion  to  the  Court's  Jurisdiction  will  not  work  to  the  advantage  of  the  United 
States  in  protecting  its  Interests  abroad.  The  violations  of  international  law 
which  should  be  subject  to  international  judicial  settlement  pte  perpetrated  by 
the  countries  which  refuse  to  submit  to  such  settlement 


Statement  of  Pinckney  G.  MoElweb,  National  Society,  Sons  of  the  Ambbioan 

Revolution 

The  undersigned  is  appearing  before  your  committee  on  behalf  of  the  National 
Society  of  the  Sons  of  the  American  Revolution.  Due  to  illness,  he  was  unable 
to  appear  and  make  an  oral  statement  at  your  previous  hearing  in  January. 
And  since  there  is  not  sufficient  time  for  an  oral  statement  at  today's  hearing, 
the  attached  statement  is  filed  calling  the  committee’s  attention  to  one  small 
aspect  which  nevertheless  has  a  very  important  message  regarding  the  Members 
of  Congress  of  the  United  States : 

The  World  Court  operates  under  decrees  of  the  United  Nations.  One  of  the 
decrees  is  called  the  covenant  of  human  rights. 

Under  the  Constitution  of  the  United  States,  the  right  of  free  speech  and  free 
assembly  is  guaranteed. 

Also  in  section  6  of  article  X  it  is  provided  that,  “for  any  speech  or  debate 
in  either  House,  they  shall  not  be  questioned  in  any  other  place.” 

The  human  rights  decree  of  the  United  Nations,  under  which  the  World  Court 
operates,  provides  that  free  speech  or  free  assembly  can  be  taken  away  if  it  im¬ 
perils  something  called  national  security.  Without  the  Connally  amendment,  a 
citizen  who  has  made  a  speech  which  the  Communist  nations  consider  unde- 
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elrablo  or  a  Sonntor  who  made  a  siwcch  on  tho  floor  of  tho  Sonata  which  dis¬ 
pleased  tho  Communist  bloc  could  ho  hauled  hoforo  tho  World  Court  and  pun¬ 
ished  by  a  lino  and  imprisonment.  Tho  guarantee  of  tho  Constitution  of  tho 
United  States  of  freo  speech  and  tho  Immunity  to  suit  of  Members  of  Congress 
for  speeches  made  In  both  Houses  would  menu  nothing  and  a  Senator  could  bo 
sentenced  for  speaking  tho  truth  on  the  floor  of  the  Senate  because  some  foreign 
judges  decide  that  his  speech  was  Imperiling  some  vaguo  thing  called  national 
security. 


Statement  op  Mnio  II.  Griswold,  Chairman  op  84tii  Women's  Patriotic 
Conference  on  National  Defense,  Ino. 

Tho  84th  Woman's  Patriotic  Conference  on  National  Defense,  Inc.,  In  session 
on  February  5,  1000,  unanimously  adopted  a  resolution  opposing  tho  Humphrey 
resolution,  Senate  Resolution  1)4,  and  all  efforts  similarly  aimed  at  expanding 
tho  powers  of  tho  present  World  Court,  and  urging  the  retention  and  enforce¬ 
ment  of  the  Commlly  reservation  to  tho  protocol  of  tho  U.S.  adherence  to  the 
International  Court  of  Justice. 

A  contention  advanced  In  support  of  withdrawing  tho  Counally  amendment 
Is  that  It  Is  a  stumbling  block  to  tho  rule  of  law  among  nations.  This  argument 
begs  tho  question  whether  unreserved  submission  of  all  Justiciable  disputes  be¬ 
tween  tho  United  States  and  other  nations  to  tho  International  Court  of  Justice 
will  bring  about  tho  rule  of  law  in  the  world.  It  Is  submitted  that  the  with¬ 
drawal  of  tho  U.S.  reservation  to  Its  acceptance  of  compulsory  jurisdiction  of 
tho  Court  will  not  bring  about  this  desirable  condition  of  affairs  for  several 
reasons:  (1)  tho  Ineffectiveness  of  tho  International  Court  in  attaining  this 
oblectlvo  during  the  past  12  years;  (2)  the  existence  of  similar  reservations  by 
other  countries  to  which  apparently  none  1ms  objected  officially;  (8)  the  refusal 
of  the  nations  which  have  flagrantly  dolled  the  law  of  nations  nml  the  laws  of 
humanity  during  this  same  period  to  appear  hoforo  the  Court  when  complaints 
have  been  tiled  against  them. 

In  addition,  tho  withdrawal  by  tho  United  States  of  Itn  reservation  ns  to 
matters  essentially  within  Its  domestic  jurisdiction  will  open  the  way  to  further 
attempts  to  mnko  tho  United  States  a  party  to  tho  Genocldo  Convention  and 
the  human  rights  covenants  of  tho  United  Nations.  Due  to  the  alert  opposition 
of  tho  lawyers  of  this  country  and  other  groups  which  realize  the  lnvnlunhlo 
worth  of  guarantees  of  the  U.S.  Constitution  and  Rill  of  Rights,  these  United 
Nations  proimsals  have  not  been  approved  by  the  U.S  Senate.  However,  It  is 
quite  possible  that  another  effort  will  he  made  to  obtain  ndherenco  of  the  United 
States  to  these  treaties,  which,  if  ratified,  will  override  the  laws  of  the  States 
and  the  rights  of  Americans  guaranteed  by  their  Constitution.  Should  the 
United  States  withdraw  Its  reservation  of  domestic  jurisdiction  with  respect 
to  the  jurisdiction  of  the  International  Court,  and  become  a  party  to  these 
human  rights  and  other  similar  United  Nations  conventions  drafted  in  tho 
future,  the  United  States  will  be  subject  to  the  jurisdiction  of  the  Court  upon 
complaint  of  any  other  country  party  to  such  conventions,  regardless  of  whether 
the  subject  matter  of  the  complaint  Is  essentially  one  which  should  he  adjudi¬ 
cated  internationally.  In  effect,  other  countries  could  complain  that  U.S.  laws 
and  policies  on  tariffs,  Immigration,  subversive  organizations,  or  State  laws  on 
education,  practice  of  professions,  ownership  and  use  of  property,  are  a  violation 
of  tho  human  rights  covenants,  Genocide  Convention,  General  Agreement  on 
Tariffs  and  Trade,  or  other  similar  treaties  that  may  be  concluded  In  the  future. 
It  is  not  inconceivable  that  the  World  Health  Organization  In  its  concern  about 
population  growth  might  propose  a  convention  allotting  population  quotas  among 
other  nations  of  the  world  and  requiring  artificial  limitation  of  population,  al¬ 
though  this  might  conflict  with  the  Genocide  Convention  principle. 

It  will  bo  recalled  that  the  human  rights  covenant  and  the  United  Nations 
Charter  have  boon  invoked  In  State  and  Federal  courts  with  respect  to  racial 
clauses  regarding  ownership,  sale  or  lease  of  real  property.  With  the  removal 
of  the  U.S.  domestic  jurisdiction  reservation,  the  Genocide  Convention,  and 
human  rights  convenants  could  similarly  be  used  to  hale  the  United  States  into 
tho  International  Court  of  Justice  for  an  adjudication  upon  the  conduct  of 
domestic  affairs. 

In  arguments  for  the  withdrawal  of  the  U.S.  reservation,  it  is  not  emphasized 
that  the  Soviet  Union  hns  not  accepted  the  compulsory  jurisdiction  of  the  In¬ 
ternational  Court,  and  that  a  number  of  other  countries,  including  the  United 
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Kingdom  and  members  of  tire  Commonwealth,  have  also  reserved  from  that 
Court’s  Jurisdiction  matters  which  “by  international  law  fall  exclusively  within" 
tholr  domestic  Jurisdiction.  What  those  countries  consider  to  bo  within  their 
exclusive  jurisdiction  under  international  law  does  not  necessarily  coincide  with 
What  the  International  Court  considers  to  bo  of  international  concern,  and  what 
It  considers  to  be  of  purely  domestic  concern.  In  this  connection  it  should  bo 
borne  in  mind  that  the  Court  is  composed  of  15  members,  from  all  corners  of 
tlio  globe  and  including  Judges  from  Communist  countries,  and  only  2  of  tho 
total  membership  represent  tho  Anglo-Saxon  system  of  law  and  government, 
with  its  emphasis  on  local  self-government  and  individual  liberty.  Under  these 
circumstances  a  plea  by  tho  United  States,  for  instance,  in  tho  Intcrhandcl 
case,  that  the  subject  matter  of  a  dispute  before  the  Court  is  within  its  domestic 
Jurisdiction  and  hence  not  subject  to  adjudication  by  the  Court,  stands  no 
cimnco  of  being  upheld.  In  the  Intcrhandcl  case,  the  Court,  ufter  rejecting 
tho  plea  of  reserved  domestic  jurisdiction,  hold  that  the  complainant  has  not 
exhausted  tho  local  remedies  available  to  it  In  the  U.S.  courts.  Should  the 
case  go  back  to  tho  International  Court  for  decision  on  the  substantive  question 
In  issue,  the  U.S.  Government  Is  very  likely  to  find  itself  faced  with  a  judgment 
holding  that  itn  seizure  of  the  General  Aniline  &  Film  Co.  assets  under  tho 
Trading  Witli  the  Enemy  Act  was  illegal  and  that  the  property  should  bo 
turned  over  to  tho  so-called  Swiss  company.  As  long  as  the  reservation  is  in 
effect,  and  tho  United  States  maintains  that  the  seizure  is  solely  a  domestic 
matter,  such  a  Judgment  would  have  no  validity. 

As  to  the  argument  that  tho  U.S.  reservation  to  the  compulsory  jurisdiction  of 
the  International  Court  is  a  stumbling  block  to  tho  rule  of  law  internationally, 
it  should  not  be  necessary  to  point  out,  after  nearly  15  years*  experience  with 
CommunlHt  ruthlessness  and  lawlessness,  that  the  greatest  obstacle  to  the  rule 
of  law  in  the  world  Is  tho  Soviet  Union.  It  is  not  a  party  to  the  compulsory 
Jurisdiction  clause  of  tho  Court’s  statute  and  has  refused  to  appear  before  the 
Court  when  cited  by  tho  United  States  in  complaints  involving  the  coldblooded 
shooting  down  of  unarmed  American  planes  with  the  loss  of  mnny  American 
lives.  Other  Communist  countries  have  also  been  cited  in  complaints  involv¬ 
ing  similar  incidents.  These  countries  have  consistently  refused  to  submit  to 
tho  International  Court.  They  have  violated  mnny  rules  of  international  law 
os  well  ns  the  laws  of  humanity,  including  the  principles  set  out  in  the  Genocide 
Convention  and  tho  human  rights  covenants.  The  United  States  on  the  other 
hand  has  observed  these  rules  both  at  homo  and  in  its  conduct  toward  other 
peoples,  including  the  Communists. 

The  U.S.  reservation  of  domestic  Jurisdiction  with  respect  to  the  International 
Court  has  nothing  whatever  to  do  with  the  lawlessness  which  prevails  in  inter¬ 
national  relations  today  chiefly  because  communism  has  been  given  free  rein 
and  its  crimes  have  been  ignored.  Tho  rule  of  law  will  only  be  established  by 
restraining  the  lawless,  not  by  exposing  the  law  abiding  to  their  attacks.  In  our 
view  the  withdrawal  of  the  Connnlly  amendment  would  only  attain  tlie  latter 
objective.  We  therefore  urge  its  retention. 


Defenders  of  American  Education, 

Berryville ,  Fa.,  January  20, 1960 . 

Senator  William  Fulurioht, 

Committee  on  Foreign  Relations , 

Senate  Office  Building,  Washington,  D.O . 

Dear  Senator  Fulurioht :  I  use  that  you  will  hold  hearing  on  Senate  Resolu¬ 
tion  04  on  January  27.  I  want  to  go  on  record  as  being  100  percent  opposed  to 
this  resolution  and  please  have  this  letter  placed  In  the  printed  hearings. 

The  one-worlders  who  have  come  out  for  this— and  this  includes  the  State 
Department,  the  President,  the  Vice  President,  and  others,  contend  that  the 
World  Court  would  have  nothing  to  do  with  our  domestic  affairs  should  this 
resolution  pass.  I  believe,  this  is  untrue.  If  the  Connnlly  amendment  is  done 
away  with,  tho  World  Court  could  then  quite  possibly  decide  what  our  policy 
regarding  immigration  should  be,  for  example.  The  World  Court  could  possibly 
nlsq  enter  into  the  foreign  giveaway  program  which  is  already  causing  us  to  steal 
money  from  our  taxpayers  without  their  consent,  in  order  to  give  it  away  to 
foreigners.  The  World  Court  would,  in  all  probability,  see  to  it  that  even  more 
money  is  taken  from  Americans  for  this  purpose,  and  it  would  probably  then  be 
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given  to  foreigners  through  the  United  Nation*.  This  would  be  even  worse 
than  the  situation  now  Is. 

A  thousand  reasons  could  be  given  in  objection  to  Sonator  Humphrey’s  resolu¬ 
tion.  I  reiterate  that  I  am  completely  against  it 
Yours  truly, 

Elibarkth  H.  Osth. 

Mrs.  Robert  E.  Osth. 


P.S. — Please  see  that  I  receive  a  copy  of  these  hearings. 


Law  School  op  Harvard  University, 

Cambridge,  Mass.,  January  22,  i960. 

Hon.  J,  W.  Fulbriout, 

Chairman ,  Foreign  Relations  Committee, 

V.S.  Senate,  Washington ,  D.O. 


Dear  Senator  Fulbriout:  Over  tho  last  5  years,  I  have  conducted  several 
studies  for  the  Amorican  Society  of  International  Law  and  for  the  American 
branch  of  the  International  Law  Association  on  the  question  of  tho  American 
acceptance  of  tho  jurisdiction  of  the  International  Court  of  Justice. 

I  would  like  very  much  to  testify  on  this  matter  before  your  committee  but 
unfortunately  I  cannot  be  in  Washington  next  week. 

Your  committee  might,  however,  be  Interested  In  my  conclusions  on  this  matter 
which  are  contained  in  an  article  published  In  the  January  1000  issue  of  tho 
American  Par  Association  Journal,  a  copy  of  which  I  enclose.  If  possible,  I 
would  liko  to  make  this  artlclo  a  part  of  the  record  of  your  hearings. 

Sinccroly  yours, 


Louis  B.  Soun,  Professor  of  Law. 


[From  tho  American  Bar  Journal,  January  1900] 
International  Tribunal:  Past,  Present,  and  Future 


(By  Louis  B.  Sohn,  professor  of  law  at  Harvard  University) 

Most  private  claims  by  nationals  of  one  state  against  the  government  of 
another  state  are  solved  on  the  domestic  level.  In  most  countries  of  the  world 
the  principle  of  governmental  liability  is  now  accepted  and  adequate  procedures 
exist  for  claims  against  the  government,  including  special  claims  courts/  Most 
of  these  remedies  are  oi>en  to  foreigners  on  the  same  terms  as  to  nationals^ 
though  sometimes  certain  restrictions  may  be  found  which  are  applicable  only 
to  foreigners,  e.g.,  tho  requirement  of  reciprocity  on  the  part  of  their  national 
government. 

But  there  are  always  some  cases  in  which  the  private  claimant  is  not  able 
to  obtain  a  proper  satisfaction  In  the  courts  and  has  to  ask  his  national  govern¬ 
ment  for  assistance.  In  the  old  days  this  assistance  was  limited  to  the  Issuance 
of  letters  of  marque  authorizing  the  Injured  individual  to  make  reprisals,  i.e., 
to  seize  goods  belonging  to  the  state  which  inflicted  the  injury  or  to  the  citizens 
of  that  state/  Later,  states  presented  the  claims  of  their  citizens  through 
diplomatic  channels  and,  when  no  redress  could  be  obtained,  used  force  to 
persuade  the  responsible  government  to  pay  an  indemnity/ 

Since  the  middle  of  the  17th  century  a  more  satisfactory  method  has  been 
used  to  deal  with  the  matter — arbitration.  The  early  cases  had  still  a  medieval 
flavor;  e.g.,  the  Treaty  of  Westminster,  concluded  in  1054  by  England  and  the 
Netherlands,  provided  that  "the  arbitrators  shall,  after  the  first  day  of  August 
next  ensuing,  unless  they  agree  beforehand,  be  shut  up  in  a  room  separate  from 
all  other  persons  without  fire,  candle,  meat,  drink,  or  other  support,  till  they 
have  agreed  of  the  matters  aforesaid  to  them  referred." 4  This  was  certainly 
an  effective  method  to  Insure  a  prompt  decision. 


»H.  Street,  “Government  Liability:  A  Comparative  Study0  „ _  _  __ 

•  G.  Butler  and  8.  Maccoby,  “The  Development  of  International  taw”  (London,  1928), 
pp.  173-170:  O.  Scliwnraennenrer,  “International  I.nw  In  Early  English  Practice."  25 
British  Year  Book  of  International  Law  (1948),  jap.  52,  65-68. 

•  See,  e.g.,  the  correspondence  concerning  the  Finlay  Claim,  89  British  and  Foreign  State 

Pa<fwfrf?)arbyr “International  Tribunals"  (London,  1904),  pp.  244-246. 


e,  1958),  pp.  1-24. 
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Tho  history  of  modern  arbitration  start*  usually  with  tho  American-Britiah 
arbitrations  under  tho  Jay  Treaty  of  1704,1  one  of  which  resulted  In  more  than 
500  awards  in  favor  of  privute  claimants.  More  than  100  claims  were  settled 
by  another  Amerlcan-Brittah  arbitral  commission  under  the  London  Treaty  of 
1853.’  A  United  States-Moxican  Commission  established  by  a  convention  of 
1808  dealt  with  more  than  2,000  mutual  claims  of  which,  however,  almost  1,700 
were  dismissed.*  The  claims  made  by  the  Unltod  States  against  Great  Britain 
on  account  of  alleged  violations  of  neutrality  led  to  the  so-culled  Alabama 
Claims  Arbitration  under  the  Washington  Treaty  of  1871;  a  tribunal  including 
eminent  jurists  from  Italy,  Switzerland,  and  Brazil  awarded  $15,500,000  to  the 
United  States.*  Another  accumulation  of  Amerlcnn-Brltisli  claims  was  decided 
by  a  tribunal  established  undor  the  Washington  Agreement  of  1010;  while  the 
amounts  claimed  exceeded  $8  million,  tho  tribunal  awarded  only  $84,000  to  the 
American  clnfmnnts  and  only  $240,000  to  the  British  claimants.  The  cases  de¬ 
cided  included  the  claim  of  tho  Cayuga  Indians  again*, t  New  York  State  and 
tho  onso  of  the  British  schooner  Lord  Nclnon  in  which  the  tribunal  awarded 
Interest  from  1810  to  1012.  In  this  cnso  tho  clnlmnnt’8  ship  was  seized  in  1812 
and  it  took  his  heirs  a  hundred  year  to  recover  condensation  for  his  loss.w 

All  previous  claims  commissions  were  overshadowed  by  the  more  than  40 
mixed  arbitral  tribunals  created  after  World  War  I  to  deal  with  claims  of  Allied 
nationals  against  the  Central  Powers.  Three  of  the  tribunals  with  Germany 
handled,  for  instance,  over  00,000  cases  altogether.  Tho  separate  American- 
German  Mixed  Commission  had  to  consider  some  38,000  cases."  The  new 
feature  of  this  group  of  tribunals  was  that  individual  claimants  were  given  direct 
access  to  them,  their  national  governments  exorcising  only  minimal  controls  over 
tho  procured  lugs. 

Apart  from  those  special  tribunals  established  to  deal  with  private  claims, 
thero  have  been  many  International  tribunals  created  over  the  last  150  years  to 
deal  with  other  disputes  between  governments,  relating  to  almost  every  problem 
of  Intermit  tonal  law;  they  decided  disputes  about  boundaries,  violations  of  laws 
of  neutrality,  fisheries,  International  waterways,  interstate  loans,  and  tho  inter¬ 
pretation  of  various  international  treaties.11 

The  procedure  for  the*  settlement  of  international  disputes  was  codified  by  tho 
Hague  Conferences  of  181)1)  and  31)07,  which  also  established  the  Permanent 
Court  of  Arbitration.  While  this  court  was  merely  a  panel  from  which  parties 
to  a  dispute  could  select  Judges  by  agreement,  many  important  cases  were  do- 
cided  within  its  framework.11  It  exists  still,  and  its  members  have  the  additional 
function  of  making  nominations  for  Judges  of  the  International  Court  of  Justice. 

Tho  Permanent  Court  of  International  Justice,  established  under  the  auspices 
of  the  Longue  of  Nations  in  1020, 14  has  been  continued  by  the  United  Nations 
under  the  new  name  of  the  International  Court  of  Justice.1*  Tho  members  of  the 
Court  are  elected  now  by  the  General  Assembly  and  the  Security  Council  by  con¬ 
current  votes,  the  vote  in  the  Council  not  being  subject  to  a  veto.  There  are  at 
present  15  members  of  the  Court;  their  terms  are  0  years,  one-third  of  the  judges 
being  elected  at  3-year  intervals.1*  They  can  bo  reelected  and  in  fact  several 
members  of  the  Court  have  served  two  or  more  terms. 

Tho  Permanent  Court  of  International  Justice  handled  05  cases;  it  rendered 
82  judgments  (more  than  1  in  some  cases)  and  27  advisory  opinions;  32  cases 
were  withdrawn  by  agreement  of  the  parties.17  Thirty-two  cases  have  been  sub- 


82  Miller,  “Treaties  and  Other  International  Acta  of  the  United  States  of  America," 
p.  245. 

8  4  Moore,  “International  Adjudications,"  modern  series,  np.  170-551. 

7  1  Moore,  “History  and  Digest  of  the  International  Arbitrations  to  Which  the  United 
States  Has  Been  a  Party,"  pp.  801-425. 

»2  Idem,  pp.  1287-1869. 

8  1  Idem.  pp.  405-082. 

10  “American  and  British  Claims  Arbitration,*'  report  by  F.  K.  Nielsen  (1026),  pp. 

87-30,  203-331,  432-435. 

,l  M.  O.  ITudson,  “International  Tribunals"  (Washington,  1044),  p,  9. 

“For  a  list  of  the  principal  arbitrations  from  1704  to  1038,  see  A.  M.  Stuyt,  “Survey 
of  International  Arbitrations"  (The  Hague,  1030). 

18  Most  of  Its  decisions  are  collected  In  J.  B.  Scott,  “The  Hague  Court  Reports"  (New 
York.  1010,  1032),  2  vols. 

14 1  M.  O.  Hudson,  “International  Legislation,"  p.  530. 

*0  Idem.,  p.  510. 

18  The  present  Judges  come  from  the  following  countries :  Argentina,  Australia,  China, 
France,  Greece,  Mexico,  Norway,  Pakistan,  Panama,  Poland,  Soviet  Union,  United  Arab 
Republic.  United  Kingdom,  United  States,  and  Uruguay. 

17  M.  O.  Hudson,  “The  Permanent  Court  of  International  Justice,  1020-42"  (New  York. 
1043),  p.  770  ;  nudson,  “The  Twenty-fifth  Year  of  the  World  Court,"  41  American  JournM 
of  International  Law  (1047),  p.  1. 
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mlttoil  to  the  Tnlorimtlonnl  Court  of  Justloo  since  11M5.  It.  decided  11  cases  oh 
tlm  merits,  dismissed  13  on  jurisdictional  grounds,  and  K  were  settled  out  of  court 
or  discontinued.  Five  arc  nt III  pending;  they  Include  territorial  disputes  be¬ 
tween.  Portugal  and  India  and  between  Honduran  and  Nicaragua,  an  well  as 
private  claims  against.  Spain,  Lebanon,  and  Bulgaria.  The  Court  luia  nlso  ren¬ 
dered  10  advisory  opinions  answering  questions  naked  by  the  United  Nations  and 
UNESCO.'*  It  must  be  remembered  also  that  the  settlement  of  many  disputes 
is  due  to  the  existence  of  the  Court.  The  very  fact  that  one  party  to  a  dispute 
Is  able  to  warn  the  other  party  that,  If  the  dispute  Is  not  settled  it  will  bo  sub¬ 
mitted  to  the  Court,  leads  quite  often  to  a  satlslled  compromise, 

tub  court's  function-- mmitkd  JtmiamoTioN 

This  preventive  function  of  the  International  Court  of  Justice  Is,  how¬ 
ever,  limit  (Ml  by  the  fact  that  the  Court  does  not  have  full  Jurisdiction  over 
all  legal  disputes  between  all  states.  Its  Jurisdiction  Is  merely  optional;  It 
depends  on  a  prior  consent  of  the  defendant  state  to  submit  a  case  to  it. 
This  consent  Is  sometimes  embodied  In  a  special  agreement  (usually  eallcd 
compromise)  accepting  the  Jurisdiction  of  the  Court  with  respect  to  a  dispute 
which  Is  already  In  progress.*9  More  often  the  consent  to  the  Jurisdiction  of 
the  Court  Is  contained  In  a  treaty  relating  to  submission  to  the  Court  of  cer¬ 
tain  disputes  which  may  arise  In  the  future.  Many  bilateral  treaties  on  pacific 
settlement  of  International  disputes  provide  for  the  compulsory  jurisdiction 
of  the  Court  over  legal  disputes  or  disputes  In  which  the  parties  are  In  con¬ 
flict.  as  to  their  respective  rights.10  Jurisdictional  clauses  are  also  contained 
In  hundreds  of  bilateral  and  multilateral  treaties  on  practically  every  HubJect 
of  International  relations;  It  Is  usually  provided  In  those  treaties  that  any  dis¬ 
pute  with  respect,  to  the  Interpretation  or  the  application  of  the  treaty  In 
question  should  be  submitted  to  the  International  Court  of  Justice.11  The 
United  States  has  Included  such  provisions  In  Its  recent  treaties  of  friendship, 
commerce,  and  navigation;  and,  In  consequence,  any  dispute  relating  to  the 
interpretation  or  the  application  of  these  treaties,  without  any  reservation 
whatsoever,  can  bo  brought  before  the  Court  by  unilateral  application  of  either 
party  to  the  dispute.” 

There  are  also  a  few  multilateral  treaties  on  pacific  settlement  of  disputes 
which  confer  Jurisdiction  on  the  Court  with  respect,  to  broad  categories  of  legal 
disputes.  To  this  group  belong;  the  two  General  Acts  for  the  Pacific  Settle¬ 
ment  of  International  Disputes,  adopted,  respectively,  by  the  Assembly  of  tlio 
1/oaguo  of  Nations  in  1028  and  the  General  Assembly  of  the  United  Nations  In 
1048;**  the  American  Treaty  on  Pacific  Settlement  of  1048  (so-called  Pact  of 
HogotA )  ; M  and  the  European  Convention  for  the  Peaceful  Settlement  of  Dis¬ 
putes  of  1057”  All  these  treaties  provide  not  only  for  the  submission  of  legal 
disputes  to  the  Court,  but  also  for  the  settlement  of  other  disputes  through 
conciliation,  arbitration,  or  other  means. 


T1IK  CONNAI.T.Y  KKSKKVATION — AN  ORBTAOI.E  TO  WORM)  T.AW 

Finally,  the  Statute  of  the  International  Court,  of  Justice  contains  in  article 
30  the  so-called  optional  clause,  allowing  the  acceptance  of  the  jurisdiction 
of  the  Court,  by  unilateral  declarations  in  relation  to  any  other  states  accept* 


M  International  Court  of  Justice,  Yearbook,  1058-59,  pp.  80-40.  44. 

u  For  Instance,  the  recent  dispute  between  Franco  and  tlio  United  Kingdom  about  the 


sovereignty  over  two  small  Islands  off  the  coast  of  Franco  (Mlnqulers  and  Ecrehosj,  was 
submitted  to  the  Court  on  the  basis  of  a  special  agreement.  I.C.J.  Reports,  1053,  pp.  47, 

More  than  200  such  treaties  are  published  In  the  “Systematic  Survey  of  Treaties  for 
the  Pacific  Settlement  of  International  Disputes,”  1028-48  (prepared  by  L.  R.  Sohn  ;  United 
Nations  Publication  No.  1040,  v.  31.  These  treaties  also  contain  provisions  for  the  sub¬ 
mission  of  non  legal  disputes  to  conciliation  or  arbitration  or  both. 

*l  For  a  list  of  recent  treaties  containing  such  jurisdictional  clauses,  see  International 
Court  of  Justice  Yearbook,  1058-50.  pp.  23(1-251. 

“See,  e.g.,  art.  25  in  the  Treaty  of  Friendship,  Commerce  and  Navigation  between  the 
United  States  and  the  Netherlands,  signed  at  The  Hague,  Mar.  27,  1050.  U.8.  Treaties 

and  Other  International  Acts  Series,  No,  3042. 

**  Ninety-three  longue  of  Nations  Treaty  Series,  pp.  345-303;  71  United  Nations  Trentv 
Series,  pp.  101-127;  L.  B.  Sohn,  “Basic  Documents  of  the  United  Nations”  (1050),  pp. 
76-85. 


*'  Thirty  United  Nations  Treaty  Series,  p.  55 ;  L.  B.  Sohn,  “Cases  on  World  Law”  (1050). 
pp.  1050-1071. 

“Council  of  Europe,  European  Treaty  Series,  No.  23. 
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in#  tlio  samo  obligation.  At  this  time,  38  stales  have  made  such  declarations, 
Homo  of  them  unconditionally,  othorH  with  important  reservations.**  Tho  United 
States  made  a  far-reaching  reservation  excluding  from  the  Jurisdiction  of  tho 
Court  disputes  "with  regard  to  matters  which  are  essentially  within  tho  do¬ 
mestic  jurisdiction  of  the  United  States  of  America  as  determined  by  the  United 
States  of  America.” aT  There  was  no  precedent  for  this  reservation  at  tho  time 
it  was  made,  hut  it  1ms  now  been  copied  by  several  states,  thus  causing  a  gen¬ 
eral  devaluation  of  the  idea  of  compulsory  jurisdiction.'* 

The  effect  of  these  reservations  is  much  broader  than  is  generally  recog¬ 
nized.  They  not  only  protect  the  states  making  them,  but  benefit  also  those 
nations  against  which  the  states  making  the  reservations  would  like  to  bring 
a  claim.  For  instance,  if  the  United  States  should  bring  a  cuse  against  Uruguay 
which  has  made  no  reservations  in  her  own  declaration,  Uruguay  can  invoke 
the  American  reservation  and  the  Court  would  have  to  dismiss  the  case. 

Consequently,  the  narrowness  of  the  1J.H.  jurisdictional  declaration  constitutes 
an  important  obstacle  to  effective  protection  of  American  trudo  and  business 
abroad.  As  matters  pertaining  to  tin*  treatment  of  American  Investments  in 
foreign  countries  can  be  easily  considered  as  being  essentially  witliln  the  Juris¬ 
diction  of  those  countries,  any  claims  brought,  by  the  United  States  on  behalf 
of  Injured  American  Investors  are  Hkcly  to  founder  on  a  rock  of  our  own 
making.* 

If  our  Government  really  wants  to  provide  effective  protection  for  our  in¬ 
vestments  abroad,  It  should  reconsider  our  declaration  accepting  tho  Court's 
jurisdiction.  While  there  have  boon  several  recent  indications  that  the  matter 
is  being  considered  by  Iho  Department  of  State  and  the  Department  of  Justice, 
no  otllciul  proposals  have  boon  presented  to  the  Semite  on  the  subject  us  yet. 
Whether  an  adequate  solution  is  found  will  depend  to  a  large  extent  on  the 
support  given  by  the  lawyers  of  America  to  tills  new  effort  to  enlarge  (he  area 
of  the  ruto  of  law  in  international  affairs. 

The  following  concrete  suggestions  need  to  he  investigated  before  a  final  de¬ 
cision  is  made :  *® 

1.  Tlie  United  States  should  make  a  sjhx*1u1  declaration  accepting  uncondition¬ 
ally  the  Jurisdiction  of  tho  International  Court  of  Justice  in  disputes  relating 
to  claims  arising  out  of  acts  or  omissions  of  a  state  which  have  cuused  an  injury 
to  the  person  or  property  of  u  national  of  another  state, 

Such  a  declaration  would  take  care  of  the  special  problem  of  claims  against 
other  nations  based  on  mistreatment  of  American  citizens.  It  would  enable  us  to 
bring  claims  before  t bo  Court  against  all  those  nations  which  have  made  no 
special  reservations  on  this  subject,  i.e.,  against  almost  30  nations  at  this  time. 
While,  by  reciprocity,  we  would  be  subject  to  similar  claims  against  us,  the 
United  States  bus  more  interests  to  protect  abroad  than  there  are  foreign  inter¬ 
ests  which  need  protection  against  us.  In  the  long  run,  such  a  declaration 
would  afford  important  additional  protection  to  American  investments  in  many 
countries,  without  exposing  the  United  States  to  too  many  claims  by  foreign 
countries. 

2.  Tho  United  States  should  make  a  special  declaration  accepting  uncondi¬ 
tionally  the  jurisdiction  of  the  Court  with  respect  to  disputes  relating  to  the 
interpretation  and  application  of  international  agreements  concluded  by  the 
United  States  with  other  nations. 

Tills  declaration  would  meet  the  objection  that  international  law  Is  not  clear 
on  many  subjects  and  that  by  accepting  the  jurisdiction  of  the  Court  the  United 


w  The  following  22  states  have  made  declarations  without  reservations  or  with  only 
minor  reservations :  Belgium,  Chinn,  Colombia,  Denmark,  the  Dominican  Republic,  Finland, 
Haiti,  Honduras,  Japan,  Liechtenstein,  Luxembourg,  the  Netherlands.  Nicaragua,  Norway, 
Panama,  Paraguay,  the  Philippines,  Sweden,  Switzerland,  Thailand,  Turkey,  and  Uruguay. 
Important  reservations  wore  made  by  the  following  10  states  :  Australia,  Cnmbodln.  Canada, 
301  Salvador,  France,  Israel,  Liberia.  Mexico,  New  Zealand,  Pakistan,  Portugal,  the  Sudan, 
the  Union  of  South  Africa,  tho  United  Arab  Republic,  the  United  Kingdom  and  the  United 
States. 

a1  U.S.  Trenties  and  Other  Internntlonnl  Acts  Series.  No.  1508. 

m  The  following  states  have  made  similar  reservations :  France,  India,  Liberia,  Mexico, 
Pakistan,  the  Sudan,  and  the  Union  of  South  Africa.  The  Indian  declaration  Is  no  longer 
in  force  ;  the  French  reservation  was  withdrawn  In  1050. 

89  That  this  ir  not  Imaginary  Is  shown  by  the  Norwegian  Loans  case,  in  which  a  claim 
by  France  on  belinlf  of  French  creditors  was  dismissed  by  the  Court  In  view  of  Norway's 
Invocation  of  the  domestic  jurisdiction  clause  in  tho  French  declaration.  Internationa! 
Court  of  Justice  Reports,  1057,  pp.  0-28. 

80  See  also  the  "Reports  of  the  Committee  on  Study  of  Legal  Problems  of  the  United 
Nations,"  52  Proceedings  of  the  American  Society  of  International  Law  (1058),  pp.  285-288 : 
63  id.  (1060),  pp.  354-360. 
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Stated  would  give  the  Court  a  carte  blanche  with  respect  to  the  law  which  would 
be  applied  to  our  relations  with  other  nations.  There  is  no  such  danger  in  case 
ef  treaties  negotiated  by  the  United  States  with  other  states  and  properly  rati¬ 
fied  in  accordance  With  our  constitutional  processes.  The  law  to  be  applied  is 
contained  in  those  treaties  and  the  disputes  to  be  submitted  to  the  Court  would 
relate  oulv  to  the  principles  of  law  expressly  ucceptcd  by  the  United  States 
through  the  ratification  of  these  treaties.  The  United  States  has  already  ac¬ 
cepted  the  jurisdiction  of  the  Court  with  respect  to  some  treaties;11  a  new 
declaration  could  broaden  this  acceptance  to  all  treaties,  past  and  present 
Again  this  is  an  area  in  which  the  United  States  is  likely  to  benefit  more  than 
any  other  nation  from  making  certain  that  the  Court  would  have  jurisdiction  to 
interpret  nil  those  treaties  in  the  performance  of  which  the  United  States,  ns  a 
party  to  them,  has  a  vital  interest. 

3.  The  United  States  should  negotiate  a  treaty  with  other  members  of  NATO, 
conferring  upon  the  Court  Jurisdiction  to  decide  all  legal  disputes  among  NATO 
countries. 

The  purpose  of  such  a  treaty  wohld  he  to  show  that  we  are  really  sincere 
about  the  rule  of  law  in  International  affairs.  The  countries  of  NATO  are  con¬ 
nected  with  us  by  many  historical  and  cultural  ties;  we  have  a  common  tradi¬ 
tion  in  many  fields,  and  the  modern  concepts  of  international  law  have  origi¬ 
nated  in  this  Western  community.  Even  if  there  are  some  doubts  today  about 
the  measure  of  agreement  between  the  West  and  other  areas  of  the  world  ns  to 
some  principles  of  International  law,  the  differences  nro  minimal  In  the  rela¬ 
tions  among  the  nations  of  the  West.  Wo  should  bo  able  to  accept  the  rule  of 
law  at  least  as  far  ns  disputes  among  nations  of  the  West  are  concerned.  If 
that  is  too  much,  perhaps  we  could  at  least  start  with  a  tripartite  agreement 
among  the  United  States,  Canada,  and  the  United  Kingdom.  The  General  Acts 
for  the  Pacific  Settlement  of  Disputes  (to  the  fivst  of  which  Canada  and  the 
United  Kingdom  are  parties)  and  the  recent  Euroi>ean  Convention  for  the 
Peaceful  Settlement  of  Disputes  could  serve  as  models  for  such  an  agreement.** 

If  the  NATO  countries  should  be  unwilling  to  submit  “family"  disputes  to 
outsiders  and  should  prefer  a  tribunal  composed  only  of  judges  coming  from 
the  NATO  countries,  they  can  establish  a  special  regional  tribunal.  Alterna¬ 
tively,  they  may  request  the  International  Court  of  Justice  to  establish  a  special 
chamber  for  the  decision  of  disputes  among  them  and  to  appoint  to  that  chamber 
those  members  of  the  Court  who  are  nationals  of  states  parties  to  the  North 
Atlantic  Treaty  or  such  other  Judges  ns  the  parties  to  that  treaty  would  like  to 
have  among  the  members  of  the  special  chamber.  Such  a  chamber  may,  If  neces¬ 
sary,  sit  in  other  places  than  The  Hague;  e.g.,  in  case  of  a  dispute  between 
Canada  and  the  United  States,  it  may  sit  in  the  Western  Hemisphere. 

Should  It  prove  difficult  for  the  NATO  countries  to  reach  an  agreement  sub¬ 
mitting  to  the  Court  nil  legal  disputes  among  them,  they  might  at  least  agree  to 
submit  to  the  Court  disputes  relating  to  the  interpretation  of  treaties  or  to 
private  claims  (ns  suggested  under  Nos.  1  and  2,  above). 

4.  The  United  States  should  replace  its  declaration  accepting  the  Court’s  juris¬ 
diction  by  a  new  declaration  in  which  the  reservation  on  “matters  essentially 
within  the  jurisdiction  of  the  United  States"  would  be  modified  in  one  of  the 
followings  ways : 

(a)  The  phrase  “as  determined  by  the  United  States"  might  be  omitted,  thus 
leaving  to  the  Court  rather  than  the  United  States  the  determination  whether 
a  matter  is  domestic. 

(b)  The  reservation  might  be  restricted  to  “matters  which  have  been  tradi¬ 
tionally  considered  by  the  United  States  as  matters  within  the  domestic  Juris¬ 
diction  of  the  United  States." 

(c)  The  declaration  might  contain  an  exhaustive  list  of  matters  considered 
by  the  United  States  as  essentially  domestic  matters. 

(d)  A  list  of  reserved  matters  might  be  an  open-ended  one  and  might  be  com¬ 
bined  with  a  clause  relating  to  “any  other  matters  which  have  been  traditionally 
considered  by  the  United  States  as  matters  within  the  domestic  jurisdiction  of 
the  United  States." 


*>  See  footnote  22  above.  Such  apodal  acceptance  of  the  Jurisdiction  of  the  Court  was 
expressly  approved  bv  the  Committee  on  Foreign  Relations  of  the  Senate  in  1948.  S. 
Ex.  Kept.  No.  8,  on  the  Treaty  of  Friendship,  Commerce  and  Navigation  with  China,  p.  8 
(80th  Cong..  2d  boss.,  May  20,  1948). 

•»  See  footnotes  23  and  2o,  above. 
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While  the  previous  three  suggestions  could  he  adopted  without  any  revision 
of  the  U.S.  declaration  of  1948,  the  purpose  of  this  group  of  suggestions  is 
to  modify  the  undesirable  aspects  of  the  old  declaration,  The  most  drastic 
step  would  be  to  omit  the  phrase  “as  determined  by  the  United  States”  in  its 
entirety.  It  could  be  justified  by  the  fact  that  the  Court  is  not  likely  to  accept 
jurisdiction  over  a  matter  which  is  clearly  domestic,  and  is  reluctant  to  step 
outside  tho  ordinary  limits  of  international  law." 

On  the  other  hand,  there  are  some  matters  which  the  United  States  has  tra¬ 
ditionally  considered  as  matters  of  domestic  jurisdiction  (such  as  tariffs,  immi¬ 
gration,  and  changes  in  the  value  of  currency),  but  which  other  nations  consider 
os  having  important  international  consequences.  For  that  reason,  the  United 
States*  might  wish  to  restrict  its  declaration  to  “matters  which  have  been  tra¬ 
ditionally  considered  by  the  United  States  as  matters  within  the  domestic  Juris¬ 
diction  of  the  United  States.”  The  effect  qf  such  a  reservation  would  be  to 
limit  the  possibility  of  an  arbitrary  determination  by  the  United  States  (or  by  a 
nation  against  which  tho  United  States  has  brought  a  claim)  that  a  matter  Is 
within  its  domestic  jurisdiction  after  a  case  has  arisen.  Instead,  the  nation 
claiming  this  exception  would  have  to  prove  in  each  particular  case  that  a  par¬ 
ticular  matter  has  been  considered  by  it  for  a  long  time  as  a  matter  within  its 
domestic  jurisdiction.  In  most  cases  of  importance,  It  should  not  be  difficult 
for  the  United  States  to  present  the  necessary  proofs. 

If  the  United  States  should  wish,  however,  to  avoid  the  necessity  of  carrying 
the  burden  of  proof  in  some  cases,  it  could  enumerate  in  its  declaration  nil  mat¬ 
ters  which  it  considers  as  essentially  domestic.  Such  a  list  could  be  either 
exhaustive  or  open-ended,  l.e.,  it  might  be  combined  with  n  clnuse  excluding  in 
addition  to  the  enumerated  matters  also  “any  other  matters  which  have  been 
traditionally  considered  by  the  United  States  as  matters  within  the  domestic 
Jurisdiction  of  the  United  States.” 

All  these  suggestions  relate  to  improvements  in  our  attitude  toward  the  Inter¬ 
national  Court  of  Justice.  But  there  are  also  many  other  ways  of  settling  dis¬ 
putes  between  nations,  and  more  attention  should  be  paid  to  international  arbitral 
tribunals  composed  of  Judges  selected  for  a  particular  case  and  authorized  by 
the  parties  to  decide  on  the  basis  of  not  only  law  but  also  justice  and  equity. 
The  International  Law  Commission  has  recently  adopted  model  rules  on  arbitral 
procedure  trying  to  insure  that  the  nations  which  have  agreed  to  an  arbitration 
carry  out  that  undertaking  in  good  faith.44  It  is  an  excellent  document,  full  of 
new  ideas  for  making  international  arbitration  really  effective. 

In  addition,  serious  consideration  should  be  given  to  various  current  proposals 
for  special  International  tribunals  accessible  not  only  to  states  but  also  to 
individuals  and  corporations.  There  is  no  need  to  cause  international  complica¬ 
tions  by  treating  each  claim  by  a  national  of  one  state  against  another  state  as  a 
dispute  between  states.  Many  matters  might  be  decided  in  a  satisfactory  manner 
by  smaller  tribunals  without  resort  to  the  International  Court  of  Justice  at  The 
Hague.  Such  special  tribunals  need  not  be  restricted  to  claims  by  states  but  like 
some  past  tribunals  might  be  open  directly  to  the  private  claimants.  If  private 
claims  could  be  treated  as  a  routine  matter  by  such  special  claims  tribunals,  an 
Important  cause  of  irritation  would  be  removed  from  interstate  relations.14 

All  these  suggestions  involve  important  points  of  principle  and  their  respective 
merits  need  to  be  investigated  carefully  by  the  Government  and  the  lawyers  of 
this  country.  Several  committees  of  the  American  Bar  Association  have  already 
started  such  Investigations,  and  it  cannot  be  doubted  that  many  additional  in¬ 
teresting  suggestions  will  result  from  them. 


83  For  an  excellent  description  of  the  Court’s  attitude  toward  problems  of  Jurisdiction, 
see  H,  Lauterpaeht.  “Development  of  International  Law  by  the  International  Court”  (Lon¬ 
don,  1058),  pp.  91-115.  Sec  also  S.  Rosenne,  “The  International  Court  of  Justice”  (Leyden, 
1057),  pp.  240-860. 

*  Report  of  the  International  Law  Commission  Covering  the  Work  of  Ita  10th  Session, 
1958  (General  Assembly,  Official  Records,  18th  sess.,  supp.  No.  9),  pp.  2-10. 

85  For  an  analysis  or  various  proposals  for  such  special  International  tribunals,  see  L.  B. 
Sohn,  "Proposals  for  the  Establishment  of  a  System  of  International  Tribunals,’  In  M. 
Domke,  ed.,  International  Trade  Arbitration  (New  York,  1058),  pp.  63-76. 
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Rooms  Plywood  Coup., 

Marsh  floM ,  Wis.t  January  22t  1900. 

Senator  William  Fuumioirr, 

Chalnnan,  Senate  Forclyn  Relations  Committee , 

Senate  Office  ltultdiny,  Washinyton,  D.O. 

Dkau  Sknatoh  Fuliihioiit:  I  wish  this  letter  to  bo  part  of  the  official  record 
of  the  hearing  of  the  Oonnally  amendment  to  the  World  Court  resolution. 

“World  Ponoo  Through  World  Law”  is  apparently  to  be  the  beguiling  slogan 
offered  the  American  people  to  still  their  protests  against  a  massive  surrender 
of  the  sovereignty  of  the  United  States  to  tho  World  Court.  Tims,  repeal  of  tho 
Oonnally  amendment  to  the  World  Court  resolution  is  offered  in  the  name  of 
“peace,”  and  In  high  flown  languago  which  actually  brings  applause  from  a 
Congress,  which  seems  to  1m vo  collectively  forgotten  its  oath  of  oflleo  to  defend 
the  Constitution  and  the  integrity  of  the  United  States. 

That  it  constitutes  a  proposal  to*  modify  our  sovereignty  was  conceded  by  the 
Chicago  Sun  Times  in  a  December  hi,  11)51),  editorial,  which  may  be  found  In 
tho  January  7  issue  of  tho  Congressional  Record,  page  A41.  It  makes  this 
acknowledgment  by  describing  Vice  President  Nixon  as  “an  outspoken  cham¬ 
pion  •  *  *  of  the  World  Court,  even  at  the  cost  of  modifying  U.S.  sovereignty.” 

In  10*10,  after  lengthy  debate,  tho  United  States  accepted  the  jurisdiction  of 
the  World  Court  in  international  affairs  only.  The  Oonnally  reservation,  which 
carefully  reserved  to  the  United  States  the  right  to  determine  what  matters  are 
international,  and  what  are  domestic,  was  adopted  by  the  Senate  by  an  over¬ 
whelming  vote  of  tH) -2.  I  would  like  to  suggest  that  you  review  the  debate  of 
1010,  and  that  the  reasons  for  this  vote  are  more  compelling  today  than  they 
were  in  1010,  since  we  have  already  had  at  least  one  decision  of  the  Court,  where¬ 
by  the  Interests  of  the  United  States  were  adversely  affected.  1  refer  to  the 
decision  by  the  Court  which  required  the  reinstatement  of  It  security  risks,  em¬ 
ployed  by  the  United  Nations,  and  forced  the  United  States  to  pay  substantial 
sums  in  back  pay. 

Proponents  of  repeal  of  the  Connelly  amendment  claim  that  the  World  Court 
resolution  bars  the  Court  from  intervening  in  disputes  which  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States.  However,  a  provision  of 
the  World  Court  statute,  itself,  makes  mincemeat  of  this  protection,  since  it 
specillcally  provides  that,  if  there  is  ever  any  dispute  as  to  whether  the  World 
Court  has  jurisdiction,  the  Court  itself  will  decide  the  question— and  there  is 
no  appeal  from  its  decision. 

Thus,  the  proposal  to  repeal  tho  Connally  amendment  to  the  world  court 
resolution  becomes  the  greatest  threat  to  constitutional  government  in  our  gen¬ 
eration.  Without  this  all-important  reservation,  the  world  court  would  be  em¬ 
powered  to  intervene — at  its  own  discretion — in  the  domestic  affairs  of  this 
Nation.  It  takes  little  imagination  to  realize  that  our  right  to  control  the  Panama 
Canal,  our  Immigration  Act,  our  tariff  laws,  and  even  our  right  to  reduce  foreign 
aid,  might  one  day  be  subject  to  the  review  of  the  Court. 

Of  immediate  concern  is  the  fact  that  the  world  court  is  not  now — and  never 
will  be— bound  by  the  provisions  of  the  Constitution.  It  has  many  covenants 
which,  if  enforced  in  this  country,  would  do  violence  to  our  Constitution,  and 
the  freedoms  it  secures.  We  have  but  1  vote  on  its  15-member  body,  and  no  as¬ 
surance  that  we  will  always  have  even  that  1  vote.  The  Communists  accept 
no  jurisdiction  of  the  Court,  but  they  are  amply  represented  on  it.  The  sug¬ 
gestion  that  the  Communists  will  be  shamed  into  acceptance  of  jurisdiction,  if 
we  surrender  additional  sovereignty,  mocks  the  intelligence  of  the  American 
people.  If  the  Communists  couldn’t  be  shamed  over  Hungary,  when  will  they 
ever  be  shamed? 

There  is  one  more  argument  in  behalf  of  repeal  of  the  Conually  amendment, 
which  must  be  examined  for  its  validity.  It  is  frequently  asserted  that  the 
American  Rnr  Association  supports  repeal  of  the  Connally  amendment,  and  its 
presently  constituted  committee  on  peace  and  law  is  trying  to  give  this  im¬ 
pression. 

It  is  true  that  in  1D47  the  American  Bar  Association  did  support  such  a  reso¬ 
lution,  but  that  was  before  the  Soviet  Union  exposed  its  true  colors,  and  before 
the  internationalists  in  high  echelons  of  our  own  Government  brazenly  an¬ 
nounced,  “There  is  no  longer  any  real  distinction  between  domestic  and  foreign 
affairs.”  This  statement,  together  with  John  Foster  Dulles’  warning  of  the 
dangers  of  treaty  law,  triggered  the  long  fight  for  the  Bricker  amendment,  which 
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was  led  by  the  American  Bar  Association,  and  which  was  lost  by  one  vote  in 
tlie  Senate. 

Because  wo  have  no  Iiricker  amendment,  the  Connally  reservation  Is  the 
only  safeguard  possessed  by  the  American  people  that  constitutional  government 
shall  endure  in  this  country.  Tims,  Senate  Resolution  94,  introduced  by  Sena¬ 
tor  Humphrey,  of  Minnesota,  must  bo  defeated  if  the  United  States  is  to  retain 
its  Constitution  and  its  sovereignty.  The  great  majority  of  the  bar  association 
understands  this  perfectly.  Many  of  its  members,  Including  the  Texas  Bar  Asso¬ 
ciation,  have  served  notice  that  they  consider  the  1047  resolution  out  of  duto  und 
themselves  no  longer  bound  by  it. 

Apparently  Attorney  General  Rogers,  who  is  among  those  pushing  this  pro¬ 
posal,  also  considers  the  resolution  out  of  date,  because  he  has  urged  that  a  re¬ 
affirmation  of  the  resolution  be  submitted  to  the  bar  association’s  house  of 
delegates.  It  Is  not  without  significance  that  Mr.  Charles  Rhyne,  chairman 
of  the  American  Bar  Association  Committee  on  Peace  and  Law,  has  contented 
himself  with  calling  attention  to  the  old  resolution,  but  lias  not  called  for  re¬ 
affirmation.  The  writer  questions  whether  such  reafllrmatlon  would  be  given. 

Tho  imiwrtnnce  of  the  world  court  issue  cannot  be  exaggerated.  It  is  this 
country's  tragedy  that  very  few  Americans  are  even  aware  of  it  as  an  issue, 
much  less  tlmt  it  constitutes  a  "clear  and  present  danger”  to  the  United  States. 
Tho  very  survival  of  our  Republic  is  threatened,  since  further  impairment  of  our 
sovereignty  could  serve  as  a  stepplngstone  to  a  world  government  under  alien 
control.  No  more  terrible  price  could  bo  paid  for  peace.  I  therefore  urge  you 
to  opjH>HG  Senate  Resolution  04. 

Sincerely  yours, 


H.  S.  Jones. 


Bkonxville,  N.Y.,  January  22, 1960 . 

Hon.  J.  W.  FuLimioiiT, 

Chairman ,  Committee  on  Foreign  Relations , 

Senate  office  Building,  Washington,  D.C. 

L)eau  Mb.  Chairman  :  We  are  forwarding  to  you  herewith  a  copy  of  my  let¬ 
ter  to  Senator  Kenneth  B.  Keating  regarding  Senate  Resolution  94  on  which 
your  committee  has  scheduled  public  hearings  for  January  27, 1000. 

Tho  principle  mentioned  in  the  letter  applies  to  every  Member  of  the  Congress 
of  the  United  States  who  would  support  a  world  court  resolution. 

Will  you  therefore  include  same  in  the  record  of  tho  hearings.  Thank  you 
very  much. 

Sincerely  yours, 


H.  JosEPn  Mahoney. 


Bkonxville,  N.Y.,  January  22, 1960 . 

Hon.  Kenneth  B.  Keatino, 

Senate  Office  Building ,  Washington ,  D.C . 

Deah  Senator  :  In  your  remarks  entitled  "Revision  of  Connally  Amendment :  A 
Duty  the  Senate  Must  Not  Shirk"  which  are  noted  on  page  445  of  the  Con¬ 
gressional  Record,  January  14,  1000,  It  is  pointed  out  that,  "In  our  Nation  there 
is  a  passion  for  justice  and  a  feeling  almost  of  reverence  toward  the  law."  Our 
supreme  law  states  that,  "The  Senators  and  Representatives  *  *  *  shall  be 
bound  by  oath  or  affirmation  to  support  this  (United  States)  Constitution" 
(art.  0,  clause 3). 

The  first  law  (1  Stat.  23)  passed  under  the  Constitution  of  these  United 
States  and  which  our  first  President  signed  on  June  1,  1780,  lays  down  the  form 
of  oath  of  allegiance  to  the  Constitution  of  the  United  States.  You  as  an  elected 
officer  of  the  Government  were  required  to  "solemnly  swear  that  I  will  support 
and  defend  the  Constitution  of  the  United  States  against  all  enemies,  foreign 
and  domestic;"  (15  Stat.,  July  11, 1808) . 

The  original  "Acceptance  of  Compulsory  Jurisdiction  of  International  Court 
of  Justice,  August  2,  1940,"  is  in  violation  of  our  Federal  Constitution  since 
"The  Judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court” 
and  should  be  terminated  rather  than  compound  the  crime  with  another  declara¬ 
tion  (S.  Res.  04,  introduced  by  Senator  Humphrey)  which  would  be  a  loss  of 
significant  U.S.  sovereignty  to  an  international  organization  and  propel  our 
Nation  into  alien  control.  Such  declarations  are  repugnant  to  the  Constitution 
of  the  United  States  and  the  principles  of  the  Declaration  of  Independence. 
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I  doubt  very  much  it  can  be  said  of  you  that,  "Be  has  combined  with  others  to 
subject  us  to  a  jurisdiction  foreign  to  our  Constitution  *  *  *  altering  funda¬ 
mentally  the  forms  of  our  governments/* 

We  hope  that  you  will  not  continue  to  support  this  or  any  other  World  Oourfc 
resolution. 

Sincerely  yours, 

H.  Joseph  Mahoney. 


Florida  Coalition  op  Patriotic  Societies, 

Tampa,  Fla.,  January  23, 1330. 

Senator  William  J.  Fulbright, 

Chairman,  /Sonata  Foreign  Relations  Committee,  Senate  Office  Building,  Wash¬ 
ington,  D.O . 


Dear  Senator  Fulbbioht  :  I  wish  to  register  my  opposition  to  the  passage  of 
U.S.  Senate  Resolution  No.  94,  Introduced  by  Senator  Humphrey  and  intended  to 
repeal  the  so-called  Connolly  amendment  This  Con  pally  amendment  was 
designed  to  prevent  a  world  court  from  taking  jurisdiction  over  the  domestic  and 
internal  affairs  of  the  United  States  and  to  protect  the  people  of  America  from 
legal  interpretations  harmful  to  their  interests.  There  is  no  reason  whatsoever 
to  repeal  this  amendment.  We  have  everything  to  lose  and  nothing  to  gain.  We 
cannot  take  the  risk  of  foreign  courts  interfering  in  our  domestic  affairs. 

The  U.S.  Senate  was  created  originally  for  the  purpose  of  protecting  and  de¬ 
fending  the  rights  of  the  States  and  its  individual  citizens.  The  present  U.S. 
Senate  has  no  right  whatsoever  to  pass  any  resolution  or  to  take  any  action  or  to 
commit  a  single  act  which  will  in  any  way  make  it  possible  for  our  children  to 
lose  their  freedom  and  liberty  or  cause  our  country  to  risk  any  part  of  its 
national  sovereignty. 

1  am  not  willing  to  trust  the  future  of  this  country  or  of  its  citizens  to  decisions 
of  a  world  court.  The  people  of  our  country  can  expect  no  mercy  or  Justice  from 
foreign  judges.  I  vigorously  protest  the  passage  of  Senate  Resolution  No.  94. 
Such  a  course  would  lead  our  children  into  bondage  from  which  they  could  never 
return.  I  desire  that  this  letter  be  made  part  of  the  record  of  the  hearings 
before  the  Senate  Foreign  Relations  Committee. 

Tours  sincerely, 


Sumter  L.  Lowry,  Chairman. 


Congress  op  the  United  States, 

Joint  C<  :mitteb  on  Atomic  Energy, 

January  26, 1960. 

Hon.  J.  W.  Fulbrioht, 

Chairman,  Committee  on  Foreign  Relations, 

U.S.  Senate,  Washington,  D.O. 


Bear  Bill  :  I  am  enclosing  a  letter  I  have  received  from  several  citizens  of 
Silver  City,  N.  Mex.,  in  which  they  advise  me  of  their  opposition  to  Senate  Reso¬ 
lution  94,  relating  to  our  recognition  of  the  jurisdiction  of  the  International 
Court  of  Justice. 

I  understand  hearings  will  be  held  by  your  committee  this  Wednesday,  January 
27,  on  this  resolution.  I  would  appreciate  this  letter  being  brought  to  the 
attention  of  your  committee  and  being  made  a  part  of  the  record. 

Sincerely  yours, 

Clinton  P.  Anderson. 


Silver  City,  N.  Mbx.,  January  21,  1960. 

Hon.  Clinton  P.  Anderson, 

Senate  Offlee  Building, 

Washington,  D.C . 

Dear  Mr.  Anderson  :  The  resolution  to  repeal  the  Oonnally  amendment  is  to 
be  voted  upon  very  soon.  We  as  citizens  of  Grant  County,  State  of  New  Mexico, 
do  pray  and  plead  that  you  represent  us  by  voting  against  the  repeal  of  the 
amendment 
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Oppose  Senate  Resolution  94.  We  condemn  it,  think  it  unwise,  un-American 
and  extremely  dangerous  to  posterity  as  well  as  to  citizens  now  living. 

Don't  throw  us  into  the  arms  of  communism  by  surrendering  our  sovereignty 
and  our  last  vestige  of  hope  to  remain  a  sovereign  and  free  people.  Let  us  not 
he  subjected  to  compulsory  Jurisdiction  of  the  Court  of  International  Justice. 
We  respectfully  request  your  support  of  the  Connally  amendment. 

Thank  you. 

Very  truly  yours, 

Mrs.  Jesse  L.  Turner,  Grant  County  Democratic  Chairwoman ;  Mrs. 
Owen  C.  Matthews,  A.  R.  Rhodes,  Joseph  W.  Hodges,  Mrs. 
Monroe  Pennington,  Edna  Madrid,  Mrs.  I.  S.  Turner,  Mrs.  Minnie 
Hendrix,  H.  F.  Rutlshauser,  George  Ewen,  Wayne  0.  Tomey, 
Jack  O.  Stewart,  Mrs.  Rita  Nancy  Hansen,  Jr.,  Harry  G.  Hansen, 
Jr.,  W.  D.  Rains,  Marie  Rains,  Carrol  Mann,  Jay  Lee  Mann, 
Jacldo  Wilson,  Jerry  O.  Van  Winkle,  J.  R.  Tipton,  W.  II.  Emerick, 
Mrs.  A.  R.  Rhodes,  Owen  C.  Matthews,  Mrs.  W.  F.  Moore,  W.  F. 
Moore,  Mrs.  J.  B.  Roach,  Mrs.  T.  A.  Baker,  William  South. 


Westwood,  N  J.,  January  $7, 1900. 

Senator  J.  W.  Fulurioiit, 

Chairman,  U.S .  Senate  Foreign  Relations  Committee f 
Senate  Office  Building , 

Washington,  D.O . 

Dear  Senator  Fuxbrioht  and  the  Committee:  The  “United  States  Day1' 
Committee  of  Bergen  County,  N.J.,  respectfully  requests  that  the  following  state¬ 
ment  be  made  a  part  of  the  record  of  the  hearings  on  Senate  Resolution  94,  intro¬ 
duced  by  Senator  Hubert  Humphrey,  March  24, 1959. 

The  World  Court  resolution  of  1946  was  ratified  by  the  U.S.  Senate,  only  after 
Senator  Tom  Connally,  then  the  chairman  of  the  Senate  Foreign  Relations  Com¬ 
mittee,  inserted  the  amendment  which  has  become  known  as  the  Connally 
amendment,  “as  determined  by  the  United  States."  This  established  the  right 
of  the  United  States  to  determine  in  advance,  whether  matters  proposed  for 
World  Court  decisions  were  within  domestic  Jurisdiction  of  our  country  or  were 
to  be  subject  to  jurisdiction  of  the  International  Court  of  Justice. 

Senate  Resolution  94  is  designed  to  repeal  that  safeguard  of  the  Connally 
amendment. 

Despite  some  criticism  that  we  have  abused  that  reservation,  there  have  been 
many  disputes  that  concerned  the  United  States,  on  an  international  basis,  heard 
before  the  World  Court  which  proves  that  there  has  been  no  abuse  of  the  provi¬ 
sion.  However,  we  point  to  the  Berlin  crisis  and  the  Suez  crisis  as  examples  of 
two  of  the  most  important  international  issues  confronting  the  world  which  were 
allowed  to  bypass  the  World  Court,'  the  very  body  Set  up  to  take  care  of  such 
situations. 

It  must  be  remembered  that  the  World  Court  is  made  up  of  14  foreign  judges 
and  only  1  American  Judge,  several  being  from  Communist  or  Communist- 
controlled  countries.  The  concept  of  law  In  many  of  these  countries  differs 
entirely  from  our  concept.  One  of  the  greatest  differences  being  that  in  some 
of  these  countries  a  person  is  considered  guilty  until  proved  innocent  which  is 
directly  opposite  of  our  concept  of  law.  There  is  a  whale  of  a  difference  between 
those  two  concepts. 

>  Americans  shudder  When  they  think  of  whose  law  will  prevail  in  a  court  of 
Justice  made  up  of  such  philosophies. 

In  1950,  a  prominent  representative  of  our  own  State  Department  said  there 
is  no  longer  any  difference  between  domestic  and  foreign  issues  so  where  is  the 
assurance  that  any  issue  that  those  in  control  of  the  World  Court  would  want 
to  consider  would  not  be  considered  by  them?  This  could  range  from  foreign 
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aid,  immigration,  civil  right®,  expropriation  of  American  property  abroad  and 
even  to  our  defense  bases  In  other  countries.  There  would  be  no  limit  oa  to 
what  could  be  brought  before  that  Court. 

To  imply  that  because  the  International  Court  of  Justice  has  never,  yet, 
usurped  jurisdiction  not  belonging  to  it,  is  a  guarantee  that  it  never  will  is 
wishful  thinking,  for  once  we  have  surrendered  the  right  to  make  our  own 
decisions,  affecting  our  liberty,  we  can  expect  anything  to  happen. 

If  the  World  Court  does  not  Intend  to  Interfere  into  our  domestic  affairs,  why 
are  they  so  anxious  to  repeal  this  safeguard? 

Gentlemen,  we  ask  you  to  reject  Senate  Resolution  94. 

Respectfully  submitted. 

Louise  O.  Neil,  D.O., 

Advisory  Chairman,  “ United  States  Day”  Committee  of  Bergen  County,  N.J. 


Ridgewood,  N.J.,  January  27, 1960. 

Mr.  Darrell  St.  Claire, 

Chief  Clerk ,  U.S.  Senate  Foreign  Relations  Committee,  Senate  Office  Building, 
Washington,  D.C . 

Bear  Mr.  St.  Claire  :  Thank  you  very  kindly  for  your  message  advising  that 
public  hearings  on  Senate  Resolution  94  have  been  scheduled  for  today. 

I  respectfully  request  that  the  enclosed  copy  of  letter  which  I  wrote  to  my 
Congressman  in  December  be  Inserted  in  the  record  of  hearings  on  the  above- 
named  resolution. 

Thank  you  again  for  your  thoughtfulness  in  advising  me  so  promptly. 

Very  truly  yours. 


J.  McConnell 
Mrs.  J.  McConnell. 


Ridgewood,  N.  J.,  December  19, 1959. 

Hon.  William  B.  Widnall, 

Republican  from  New  Jersey, 

Bouse  Office  Building,  Washington,  D.C . 

Dear  Congressman:  “Six  words  stand  between  us  anu  world  government,” 
a  New  Jersey  newspaper  quoted  a  speaker  who  addresse 1  a  recent  meeting  of 
the  New  Jersey  Chapter  of  the  National  Society  for  Constitutional  Security. 
“The  campaign  in  the  Senate  to  repeal  the  Conually  amendment  is  sparked  by 
Senator  Hubert  Humphrey  who  gained  much  importance  In  his  own  eyes  when 
Khrushchev  granted  him  hours-long  interviews.  The  Senator  proposes  that  we 
win  friends  abroad  by  submitting  our  destinies  to  the  World  Court  whose  pres¬ 
tige  would  thereby  be  so  enhanced  that  other  nations  would  follow  suit. 

“A  world  government,  as  far  as  we  are  concerned,  would  be  made  up  of 
99  percent  foreigners  who  would  have  the  power  to  (1)  tax  us;  (2)  make  and 
enforce  our  laws  for  us;  (3)  accuse,  try,  and  punish  us;  (4)  coin  money;  (5) 
nullify  our  immigration  laws;  and  (6)  relocate  entire  populations  at  wilL  We 
would  lose  the  protection  of  our  troops  by  having  them  scattered  all  over  the 
world. 

“We  are  a  peace-loving  people.  Why  should  we  subordinate  our  flag,  our 
Government,  and  our  freedom  to  a  world  government  controlled  and  dominated 
by  foreigners?  Once  we  have  joined  such  an  organization  we  will  have  no 
means  at  our  disposal  for  withdrawing  from  it  should  we  decide  we  had  made 
a  mistake.  The  United  States  would  be  disarmed ;  it  would  be  bankrupt  and 
the  American  people  would  have  lost  their  liberty.” 

There  are  increasing  rumors  that  there  is  going  to  be  an  all-out  action  by 
certain  groups  to  repeal  the  Connally  amendment.  The  Texas  Bar  Association 
at  its  annual  convention  in  Dallas,  adopted  a  resolution  opposing  the  Humphrey 
proposal  on  the  grounds  It  would  seriously  impair  the  sovereignty  of  the  United 
States  and  effectively  vest  the  power  to  amend  the  Constitution  of  the  United 
States  in  a  foreign  tribunal.  The  United  States  has  only  1  member  on  the 
15-member  Court  The  Texas  Bar  Association  is  to  be  congratulated. 

The  World  Court  is  an  affiliate  of  the  United  Nations.  We  would  be  naive 
indeed  to  think  that  our  interests  would  be  protected.  Only  last  evening  one  of 
our  newspapers  told  us  “the  effective  U.S.  majority  of  10-1  on  the  U.N. 
Security  Council  probably  will  dwindle  to  an  8-3  on  most  votes  in  the  new 
year.  An  8-3  majority  is  just  one  vote  over  the  margin  of  safety,  for  seven 
votes  are  needed  to  pass  any  proposal.  It  used  to  be  that  a  10-1  vote  was  only 
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a'  moral  victory  for  the  United  States,  since  the  single  negative  vote  was  a 
Soviet  veto.” 

The  proponents  of  a  World  Court,  if  asked  whether  there,  is  danger  that  the 
Court  will  infringe  on  matters  that  are  purely  domestic,  say  “of  course  not.” 
If  asked  whether  the  Soviets  will  submit  to  the  compulsory  jurisdiction  of  the 
Court  if  we  set  the  example,  they  say  that  the  Soviets  will  ultimately  be  shamed 
into  doing  so.  They  have  not  yet  explained  why  the  revulsion  of  the  civilized 
world  did  not  shame  the  Soviets  into  stopping  their  slaughter  of  Hungarian 
patriots. 

It  Is  hard  to  believe  that  any  elected  official  who  has  sworn  to  uphold  the 
Constitution  would  contemplate  such  action  even  for  a  moment,  or  that  any 
elected  official  would  contemplate  sacrificing  the  future  of  the  children  of  o  ir 
country  in  such  a  manner. 

For  your  information,  I  enclose  copy  of  a  statement  made  by  Mrs.  Myra  Hacker 
of  West  Englewood  at  a  meeting  of  the  Northern  New  Jersey  Study  Group. 

I  would  appreciate  very  much  receiving  a  letter  from  you  stating  how  you 
stand  on  the  subject  of  a  World  Court. 

Very  truly  yours, 


Mrs,  J.  McConnell. 


P.S. — If  Senator  Humphrey  and  others  who  are  backing  his  move  do  not 
want  the  World  Court  to  interfere  in  our  domestic  affairs,  why  are  they  trying 
to  get  the  safeguard  repealed? 


Hillsdale,  N.J.,  January  27,  1960 . 
Clerk,  U.S.  Senate  Foreign  Relation  Committee, 

Senate  Office  Building,  Washington,  D.O . 


Gentlemen  :  I  respectfully  request  that  the  following  statement  of  the  Bergen 
County  (N.J.)  Conservative  Club  chartered  by  the  New  Jersey  Conservative  Club 
be  inserted  in  the  record  of  the  hearings  on  Senate  Resolution  94. 

‘‘President  Elsenhower,  in  asking  Congress  to  repeal  the  Connally  amendment, 
has  advocated  that  the  future  of  the  Panama  Canal  be  placed  in  the  hands  of 
the  World  Court.  The  Panama  Canal  is  a  vital  link  in  America's  defense  system. 
Should  we  allow  a  Court  made  up  of  14  foreign  judges  to  make  a  decision  which 
could  seriously  endanger  the  security  of  the  United  States?  The  agreement 
under  which  the  United  States  participates  in  the  World  Court  provides  that 
the  Court  cannot  interfere  in  domestic  affairs,  of  a  member  nation.  In  order  to 
define  what  constitutes  domestic  affairs,  the  Connally  amendment  added  the 
clause  ‘as  determined  by  the  United  States.’  In  a  recent  letter,  Elsenhower 
expressed  agreement  with  Senator  Hubert  H.  Humphrey,  Democrat,  of  Minnesota, 
that  the  phrase  should  be  stricken.  ^ 

“This  is  another  blatant  attempt  on  the  part  of  forces  who  are  working  to 
undermine  the  sovereignty  of  our  Nation  and  to  promote  the  idea  of  world  govern¬ 
ment.  Should  the  safeguard  of  the  Connally  amendment  be  removed,  we  shall 
leave  ourselves  open  to  the  subjugation  of  a  world  government  administered  by 
people  whose  concepts  of  justice,  equality,  and  freedom  are  vastly  different 
from  ours.  This  difference  has  been  displayed  repeatedly  in  the  treatment 
accorded  members  of  our  Armed  Forces  under  the  status  of  forces  treaty.” 

Resolution  S.  94  is  designed  to  repeal  the  Connally  amendment  which  consists 
of  six  words  “as  determined  by  the  United  States.”  The  Bergen  County  Con¬ 
servative  Club  respectfully  requests  that  you  reject  this  resolution. 

Sincerely, 


Rnwini'r  A  Tfunvirit 

Chairman,  Bergen  County  Conservative  Club. 


West  Englewood,  N.  J.,  January  27, 1960. 

Hon.  J.  W.  Fulbbight, 

Chairman  and  Members  of  the  U.S.  Senate  Foreign  Relations  Committee, 

Senate  Office  Building ,  Washington,  D.C. 

Gentlemen  :  I  respectfully  request  that  this  letter  be  made  a  part  of  the  rec¬ 
ord  of  the  hearings  on  Senate  Resolution  94,  introduced  by  Senator  Hubert 
Humphrey,  March  24,  1959. 

Senator  Humphrey,  thi  .mgh  his  resolution  Senate  Resolution  94,  is  asking  for 
the  repeal  of  the  Connally  reservation  “as  determined  by  the  United  States,” 
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which  was  attached  to  the  World  Court  resolution  In  1040.  It  is  this  reserva¬ 
tion  (amendment)  which  gives  our  country  the  right  to  decide  for  Itself  just 
what  does  and  what  docs  not  constitute  a  domestic  issue  and  therefore  what 
Issues  concerning  our  country  can  come  before  the  World  Court. 

With  the  World  Court  being  composed  of  14  foreign  judges  and  only  1  Ameri¬ 
can  Judge,  several  of  the  14  being  from  Communist  or  Communist-controlled 
countries,  whoso  law  do  you  think  will  prevail  In  that  Court? 

The  Texas  Bar  Association  at  Its  annual  convention  in  Dallas  adopted  a  reso¬ 
lution  opposing  the  Humphrey  proposal  on  the  grounds  it  would  seriously  im¬ 
pair  the  sovereignty  of  the  United  States  and  effectively  vest  the  power  to 
amend  the  Constitution  of  the  United  States  in  a  foreign  tribunal. 

A  prominent  representative  of  our  own  State  Department,  In  1050,  said  thore 
is  now  no  difference  between  domestic  and  foreign  issues  so  we  have  no  ussur- 
nnco  as  to  what  subjects  the  World  Court  might  consider  as  proi>or  to  come 
before  them.  Such  questions  as  our  defense  bases  in  other  countries,  our  con¬ 
tinued  ownership  and  control  of  the  Panama  Canal,  our  tariff  laws,  immigra¬ 
tion,  foreign  aid,  and  countless  others  could  be  thrown  into  the  World  Court  for 
adjudication. 

I  will  never  understand  why  the  very  men  who  hnvo  sworn  to  defend  and 
uphold  the  Constitution  of  the  United  States,  as  our  duly  elected  representa¬ 
tives,  would  even  dream  of  relinquishing  our  country’s  right  to  say  what  is  and 
what  is  uot  a  domestic  Issue.  When  we  have  given  up  this  right  we  have  no 
sovereignty  left. 

Your  rejection  of  this  Senate  Resolution  04  is  requested. 

Most  sincerely, 


Geraldine  Earlin, 

Education  Chairman,  Legislation  Study  Club  of  West  Englewood ,  N.  J. 


Congress  op  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  January  27,  I960 . 

Mr.  Chairman:  I  appreciate  having  the  opportunity  to  submit  this  short 
statement  on  behalf  of  myself  and  some  of  the  residents  of  the  district  I  have  the 
honor  to  represent  (seventh,  Texas). 

I  oppose  the  repeal  of  the  Counnlly  amendment,  and  the  surrender  of  U.S. 
sovereignty  which  would  result  from  such  repeal.  I  trust  this  honorable  com¬ 
mittee  will  refuse  to  put  its  stamp  of  approval  on  the  repealing  resolution. 

The  following  citizens  of  my  district  have  requested  that  their  opposition  be 
expressed : 

Mrs.  L.  A.  Flournoy,  314  North  Popp  Street,  Nacogdoches,  Tex.;  Mrs.  T.  E. 
Strickland,  Miss  H.  V.  Strickland,  Mrs.  J.  B.  Chambers,  all  of  Box  813,  Nacog¬ 
doches,  Tex.;  Mr.  and  Mrs.  John  Y.  Morgan,  1319  14th  Street,  Huntsville;  Mrs. 
Joe  Davis,  1100  Avenue  O,  Huntsville;  Mrs.  Wilburn  Robinson,  122011th  Street, 
Huntsville ;  Mns.  George  Kearse,  Richards  Road,  Huntsville ;  Mrs.  John  Smither, 
Post  Office  Box  651,  Huntsville ;  Mrs.  Wilbur  Smither,  1312  Avenue  O,  Hunts¬ 
ville;  Mrs.  James  A.  Kesterson,  904  19th  Street,  Huntsville;  Mrs,  Earl  Huffor, 
1212  10th  Street,  Huntsville;  Mrs.  Ewing  Bush,  Huntsville;  Mrs.  Nell  Burns, 
1319  14th  Street,  Huntsville ;  Mrs.  J.  B.  Hall,  18Q4  Pleasant,  Huntsville. 

Mr.  W.  H.  Kellogg,  1322  Avenue  O,  Huntsville,  Tex.,  requested  that  a  copy 
of  his  telegram  to  the  chairman  be  made  a  part  of  the  record,  as  follows ; 

“I  am  informed  that  all  persons  wishing  to  testify  on  repeal  of  Connally 
amendment  will  have  only  the  afternoon  of  Wednesday,  January  27.  Entire 
morning  being  given  State  Department  who  insist  on  this  surrender  of  U.S.  sov¬ 
ereignty  over  internal  affairs.  Please  extend  time  of  hearing  so  that  all  who 
wish  to  testify  on  this  vital  subject  may  be  heard.  Please  advise  by  letter 
what  domestic  questions  the  advocates  of  repeal  want  decided  by  foreign  judges 
of  a  one-world  court  and  why  they  feel  United  States  own  court  system  inade¬ 
quate  on  purely  domestic  cases.  Also  ask  your  honest  opinion  as  to  whether  or 
not  this  constitutes  treason  to  the  United  States  and  flagrant  violation  of  oaths 
of  office  taken  voluntarily  by  its  advocates.  Also  ask  this  telegram  be  made 
part  of  official  committee  hearing  minutes.” 

Thank  you  for  your  consideration  of  these  viewpoints. 

John  Dowdy, 
Member  of  Congress. 
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Enolewood,  N.J. 

Senator  .T.  W.  Fulrhight, 

Chairman,  Senate  Foreign  Relations  Committee . 

Dear  Sm :  I  wish  to  protest  the  repeal  of  the  Connnlly  reservation.  To  sur¬ 
render  to  a  World  Court  jurisdiction  over  our  own  affairs,  would  destroy  all 
our  constitutional  liberties  und  freedom.  It  is  incredible  that  our  leaders, 
sworn  to  defend  our  Constitution,  would  consider  such  a  repeal. 

in  a  World  Court,  inuny  different  ideologies  and  conceptions  of  justice  would 
be  represented.  Everyone  knows  that  Soviet  Hussla,  for  instance,  would  not 
accept  the  jurisdiction  of  the  Court,  but  they  would  have  judges  on  it.  Our 
Bill  of  IUghts  could  be  destroyed. 

Because  X  know  that  many  thousands  of  wives  and  mothers  in  this  country 
feel  as  I  do,  I  am  requesting  that  my  letter  of  protest  be  included  In  the 
hearings* 

Sincerely  yours, 

Jank  G.  (Mrs.  It.)  Lydeckeb. 


Indianapolis,  Ind.,  January  27,  i960 . 

Senator  John  Fulrright, 

Senate  Office  Building, 

Washington,  D.C.: 

In  the  Interest  of  protecting  tin*  United  States  Constitution  from  being  sub¬ 
servient  to  the  World  Court,  will  you  please  vote  against  the  Humphrey  Senate 
Itesolutlon  No.  1)4? 

Please  include  my  letter  in  the  printed  hearings.  Thank  you. 

Sincerely  yours, 


Dorothy  (Mrs.  James  L.)  Richardson. 


East  Orange,  N.J January  .18,  i960. 

Senator  J.  W.  Fulhrioht: 

Kindly  make  this  letter  a  part  of  the  hearings. 

By  appeasement  the  most  sacred  rights  of  the  United  States  are  being  liqui¬ 
dated  while  Communist  aggression  is  permitted  to  flourish. 

It  Is  incredible  that  any  true  citizen  of  the  United  States  is  in  favor  of  the 
repeal  of  the  Connally  amendment,  August  1, 1940. 

We  need  those  six  words  “as  determined  by  the  United  States.”  We  are  but 
0  percent  of  the  world.  If  the  Senators  had  known  that  Communist  agents 
(among  them  Alger  Hiss)  had  actually  helped  to  write  the  U.N.  Charter  perhaps 
the  Senators  would  have  read  more  carefully  the  charter -before  ratifying  it. 

Don’t  destroy  our  Nation’s  sovereignly. 

I  strongly  oppose  the  Humphrey  resolution  (S.  Bes.  04)  that  would  impair  our 
sovereignty. 

My  ancestors  came  to  Massachusetts  from  England  in  1028  to  free  themselves 
of  the  shackles  of  the  Old  World  philosophy.  Now  some  elected  and  appointed 
leaders  of  this  Nation  would  eliminate  the  Constitution  and  convert  this  Republic 
into  a  Communist  Socialist  one-worhl  government. 

It  is  unbelievable. 

Gladys  II.  Waterman. 


West  Orange,  N.J.,  January  29,  1960. 

My  Dear  Senator  Case:  I  respectfully  request  that  this  protest  be  included 
in  the  record  of  the  current  hearings  on  repeal  of  the  Connally  amendment 

I  realize  that  the  World  Court  without  absolute  power  is  unable  to  demand 
obedience.  However,  in  view  of  the  fact  that  Soviet  power  is  not  shrinking; 
and  in  view  of  the  fact  that  all,  or  nearly  all,  of  the  emergent  nations  are,  at 
best,  neutralist ;  and  in  view  of  the  fact  that  Soviet  control  in  the  U.N.  and  in  its 
agencies,  and  the  World  Court,  is  very,  very  persuasive,  it  does  seein  unwise 
to  weaken  control  of  areas  that  are  of  tremendous  value  in  the  fight  for 
survival. 

One  example,  of  course,  is  control  of  the  Panama  Canal.  This  one  item  alone, 
should  cause  us  to  be  doubly  alert. 
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I  hope  you  will  feel  that  any  further  loss  of  control  would  grievously  affect 
our  position  of  strength,  none  too  strong  even  at  this  moment. 

Sincerely, 


IBAI1ELLE  M.  La  NOON. 


Nkw  Orleans  Meeting, 
Relioiouh  Society  of  Fiuenos, 
Xew  Orleans,  La.,  January  29,  1990. 

Senator  J.  W,  Fulhriuht, 

V.S,  Senate  Office  Building,  Washington ,  D.C. 


Dear  Senator  Fumiuiqiit:  Oil  behalf  of  New  Orleans  Meeting  of  the  Religious 
Society  of  Friends  (Quakers)  I  am  writing  to  urge  that  your  committee,  the 
Senate  Foreign  Relations  Committee,  act  favorably  and  promptly  to  repeal  the 
legislation  that  prevents  the  United  States  from  permitting  disputes  in  which 
our  Nation  may  be  involved  from  going  before  the  World  Court  without  reserva¬ 
tion. 

In  other  words,  and  to  put  it  positively,  we  are  eager  for  action  by  this 
Congress  which  would  advance  the  peace  leadership  of  our  Nation  and  put 
us  more  on  the  way  to  world  peace.  We  feel  that  unqualified  support  of  the 
World  Court  will  be  a  good  step  in  the  direction  of  peace. 

We  would  like  to  have  our  letter  of  supimrt  for  the  pending  repeal  legislation 
used  in  hearings  in  any  way  that  seems  effective,  and  to  have  it  included  for 
the  record. 

Yours  very  truly, 


Henry  White,  Clerk. 


Lake  County  Property  Owners’  Association, 

Hammond,  Ind.,  February  3,  1900 ♦ 

Senate  Foreign  Relations  Committee, 

V.S.  Senate,  Washington,  D.C. 

Gentlemen:  Our  attention  was  called  to  the  Senate  Resolution  94,  that  is 
presently  pending  before  your  committee  regarding  the  jurisdiction  of  the 
United  Nations  International  Court  of  Justice  in  all  disputes  between  the 
United  States  and  other  countries. 

Please  be  advised  that  our  organization  passed  a  resolution  against  the  above- 
named  resolution  at  its  monthly  meeting  held  on  February  1. 

We  do  not  want  our  liberties  surrendered  to  a  world  court. 

Thousands  upon  thousands  of  members  of  our  country  fought  and  died  to 
preserve  the  liberties  of  the  United  States.  They  did  not  fight  and  die  to  let 
our  congressional  Representatives  give  away  our  liberties  to  a  world  court. 

There  are  many  implications  that  could  develop  if  our  country  would  be  under 
this  Court’s  jurisdiction.  Undoubtedly  you  are  aware  of  these  implications. 
This  Court,  packed  with  meml>ers  and  dupes  of  the  Communist  Party,  would 
have  jurisdiction  over  all  areas  of  our  lives. 

The  passage  of  Senate  Resolution  94  would  be  tantamount  to  treason  in  view 
of  the  fact  that  many  thousands  of  our  Armed  Forces  gave  their  lives  to 
preserve  our  American  heritage. 

We  sincerely  hope  that  you,  as  statesmen,  will  give  this  letter  your  serious 
<*onsideration  and  enter  same  into  the  records  of  the  hearings  ns  being  against 
passage  of  Senate  Resolution  94. 

We  trust  that  you  will  defeat  this  bill  in  the  committee. 

Very  truly  yours, 


Raymond  Waoner,  Vice  President. 


Disabled  American  Veterans  Auxiliary,  Unit  17, 

Hammond,  Ind,,  February  4, 1960. 

Senator  J.  W.  Fulbriqiit, 

Chatman,  Senate  Foreign  Relations  Committee, 

Senate  of  the  United  States,  Washington,  D.C. 

Gentlemen:  The  above  unit  of  the  Disabled  American  Veterans  passed  a 
resolution  at  its  recent  meeting  against  Senate  Resolution  94,  which  would 
nullify  the  Connally  amendment. 

Do  not  surrender  our  liberties  to  a  world  court. 
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It  Is  time  for  our  representatives  in  Congress  to  awaken  to  tlie  serious  impli¬ 
cations  of  the  above  bill  now  before  your  committee. 

Millions  of  Americans  fought  to  preserve  our  liberties.  Many  hundreds  of 
thousands  died  for  freedom.  Hundreds  of  thousands  of  veterans  are  disabled 
today  from  the  battles  of  yesteryear. 

Our  Armed  Forces  have  won  the  wars  but  now  our  congressional  repre¬ 
sentatives  will  lose  the  peace  by  surrendering  our  liberties  to  a  world  court. 

Were  all  the  past  wars  in  vain,  gentlemen?  IIow  can  your  committee  even 
consider  such  a  resolution  as  you  now  have  before  your  committee? 

We  cannot  conceive  any  responsible  statesmen  willing  to  subject  the  great 
principles  that  we  have  developed  in  America  to  destruction  by  an  alien 
majority  of  Communist  judges  in  the  U.N.  International  Court  of  Justice. 

Tliis  Resolution  04  is  detrimental  to  the  freedom  of  America  and  it  should 
not  be  brought  out  of  committee. 

We  respectfully  request  that  this  letter  be  read  before  the  committee  s  hearings 
and  also  entered  into  the  records  of  the  hearing. 

Respectfully  yours,  „  .  ,  , 

Etiiel  Howell,  Legislative  Chairman*. 


Hammond,  Ind.,  February  4, 1960. 

Senate  Foreion  Relations  Committee, 

U.S.  Senate,  Washington,  D.C . 

Gentlemen  :  Considerable  attention  has  been  aroused  by  recent  press  coverage 
of  your  committee  hearings  pertaining  to  Senate  Resolution  94,  regarding  the 
Jurisdiction  of  the  United  Nations  World  Court  over  the  United  States  in 
Jurisdictional  disputes. 

The  passage  of  the  above  resolution  would  jeopardize  our  way  of  life  by  a 
Court  that  is  not  subject  to  common  law  or  the  American  system  of  consti¬ 
tutional  law.  This  Court  will  undoubedly  be  loaded  with  Russian  bloc  members 
and  Communist  dupes  who  would  have  jurisdiction  over  all  areas  of  our  lives, 
for  Congress  will  no  longer  control  our — 

Trade  and  tariffs. 

Civil  rights. 

Economics  and  education. 

Foreign  trade. 

Immigration  and  emigration. 

International  Rank  for  Reconstruction  and  Development. 

Mental  health  and  birth  control. 

Post  office  and  censorship. 

The  military.  ^ 

Welfare. 

The  Panama  Canal. 

I  do  not  believe  that  any  of  you  American  statesmen  are  willing  to  jeopardize 
our  American  way  of  life,  our  liberty,  and  our  pursuit  of  happiness  by  placing 
same  in  the  hands  of  judges  who  are  an  alien  majority. 

I  urge  you  to  defeat  this  bill,  Senate  Resolution  94,  in  your  committee. 

Kindly  include  this  letter  in  the  records  of  the  hearing  on  the  above  bill  as 
being  against  it. 

Sincerely  yours, 

Mrs.  Gladys  Dornick. 


Minneapolis,  Minn.,  February  4,  1960. 

Dear  Senator  Fuldright:  I  urgently  request  you  to  vote  against  Senate 
Resolution  94,  which  would  delete  from  our  treaty  to  establish  the  World  Court 
the  Connally  amendment. 

It  is  inconceivable  that  any  loyal  American  would  surrender  to  an  international 
body  the  right  to  decide  jurisdiction  in  a  matter  which  could  mean  life  or 
death  to  our  Nation,  such  as  control  of  the  Panama  Canal,  our  overseas  bases, 
immigration,  or  tariffs. 

I  further  request  that  you  make  this  letter  a  part  of  your  hearing  record. 
Thank  you. 

Sincerely, 


Edwina  S.  (Mrs.  A.  I.)  Curtis. 


i  ~  ire— 
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Unitkii  Onuiwit  or  Oiikibt, 

Council  fok  Oiiiuhtian  Social  Action, 

New  York,  N.Y. ,  February  8,  WOO . 

Hon.  J.  W.  Fulhhioht, 

Chairman,  Foreiyn  Relations  Committee, 

Senate  of  the  United  States, 

Washington,  /).(/. 

Df.au  Mu.  Fulhhioht:  If  the  record  of  hearings  on  Senate  Resolution  04  Is 
still  open,  I  would  be  glad  to  have  entered  In  It  tlio  statement  recently  adopted 
by  the  Council  for  Christian  Social  Action  of  the  United  Church  of  Christ. 

Among  the  “actions”  recommended  to  the  people  of  the  United  Church  of 
Christ,  In  an  olllcial  policy  statement  adopted  on  January  JO,  11MK),  was  the  fol¬ 
lowing: 

“Work  toward  an  international  system  of  laws,  courts,  and  police  power  on 
which  the  nations  can  rely  for  protection.  One  Immediate  and  practical  step  In 
this  direction  needs  tho  support  of  all  citizens ;  namely,  the  repeal  of  the  Oon- 
nally  amendment  to  the  U.S.  treaty  of  adherence  to  the  World  Court.  This 
amendment  stipulates  that  the  United  States  reserves  the  right  to  decide  if  dis¬ 
putes  Involving  it  may  proi>erty  Ih»  brought  before  the  Court.  The  President  has 
asked  the  Senate  to  re|>eai  this  amendment.  Letters  favoring  repeal  should  go 
to  Senators  and  to  the  President.” 

Will  you  he  good  enough  to  let  mo  know  If  this  is  being  entered  in  the  record? 

Sincerely  yours, 


IIkuman  F.  Reissig. 


Committee  for  tub  Connai.ly  Ambnomknt, 

New  Orleans,  La.,  February  9,  I960. 

Hon.  IUT8SELL  II.  LONG, 

Committee  on  Foreign  Relations, 

Senate  Office  lluilding,  Washington,  D.C . 


Dear  Senator  Long  :  Attached  herewith  are  signed  petitions  by  sincere  con¬ 
stituents  who  are  gravely  alarmed  at  the  serious  situation  in  both  the  Senate 
and  the  House  of  Representatives  in  Washington. 

I  am  writing  to  you  and  the  other  members  of  the  Committee  on  Foreign 
Relations  on  behalf  of  the  above-mentioned  persons — and  I  add — this  letter  is 
also  written  to  express  for  the  many,  many  people  unable  to  sign  a  petition  or 
write  a  letter  in  defense  of  the  Connolly  amendment.  Please  present  these  pe¬ 
titions  to  the  Committee  on  Foreign  Relations  at  the  scheduled  open  hearing  on 
Wednesday,  February  17,  liHJO. 

The  signers  as  shown  on  the  enclosed  petitions  want  to  retain  the  Connnlly 
amendment,  as  it  is;  namely,  “as  determined  by  the  United  States.” 

Since  this  issue  is  of  such  major  proportions  and  could  effect  the  entire  Nation 
ns  a  whole — regardless  of  the  very  shallow  defense  as  presented  and  stressed 
by  the  International  Committee  of  the  American  Rar  Association,  Mr.  Herter, 
Mr.  Kennedy,  etc. — would  not  a  plebiscite  be  a  more  American  approach? 

I^et  not  the  committee  forget  the  taxpayer  has  everything  to  lose.  Because 
many  in  Government  in  Washington  today — are  seemingly  fellow  travelers  and 
pushers  for  the  socialistic  trend  to  convert  this  tine  country  into  a  state  or 
province  in  the  planned  new  world  order,  the  majority  of  we  the  people— do  not 
agree. 

Mr.  Long,  we,  the  signers,  would  appreciate  an  answer  to  this  letter  and  en¬ 
closure,  plus  the  results  of  this  open  hearing — if  any  decision  is  reached — and 
why.  In  the  event  there  is  to  be  a  further  hearing  in  this  regard  we  would  like 
the  date  in  advance  plus  any  helpful  information. 

Thanking  you  in  advance  for  your  sincere  American  consideration  and  action. 

Yours  very  truly, 


Mrs.  John  W.  Meehan,  Jr., 
Committee  for  the  Connally  Amendment . 


(Tho  petitions  referred  to  above  are  in  the  committee’s  files.) 
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The  American  Legion, 
Department  of  Texas, 
Houston,  Tew.,  February  11, 1960. 


Hon.  J.  William  Fulrrioiit, 

Chairman,  Senate  Foreign  Relatione  Committee, 

Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Fuldrioiit  :  The  8th  and  22(1  districts  of  the  American  Legion, 
Department  of  Texas,  comprising  posts  in  Houston,  Tex.,  adopted  the  following 
resolution  In  opposition  to  Senate  Resolution  No.  04,  dealing  with  the  World 
Court  now  being  considered  by  your  committee. 

Wo  f(»el  that  adoption  of  the  Humphrey  Resolution  No.  04  will  be  gravely 
injurious  to  the  United  States,  and  urge  your  committee  to  vote  against  sub¬ 
mitting  the  resolution  to  a  vote  of  the  Senate. 

We  respectfully  request  that  this  letter  and  the  attached  resolution  be  made 
a  permanent  part  of  the  records  of  the  proceedings  of  the  hearings  February  17, 
I960,  on  this  subject. 

Sincerely, 

Anton  Bily, 

District  Commander,  22d  District,  Department  ofTewas . 


Whereas  there  is  now  before  the  U.S.  Senate  Resolution  No.  94,  a  resolution 
to  amend  the  agreement  this  country  has  with  the  World  Court,  which  amend¬ 
ment,  if  adopted,  will  deny  the  United  States  the  right  to  decide  for  itself  what 
cases  Involving  this  country  are  internal  affairs  of  the  United  States  and  there¬ 
fore  not  subject  to  the  deliberations  of  the  World  Court;  apd 
Whereas  the  American  Legion  believes  that  adoption  of  this  amendment  by  the 
Senate  will  endanger  the  sovereignty  of  the  United  States,  deprive  our  citizens 
of  their  constitutional  rights  to  be  tried  before  an  American  court  when  such 
citizens  become  parties  to  a  case  being  tried  before  the  World  Court,  and  en¬ 
danger  treaties  this  country  has  with  friendly  nations ;  and 
Whereas  American  Legion  posts  of  the  8th  and  22d  districts,  the  Department 
of  Texas  of  the  American  Legion,  and  the  National  American  Legion  in  con¬ 
vention  assembled  have  gone  on  record  as  vigorously  opposing  any  change  In 
the  status  of  the  United  States  with  respect  to  the  World  Court;  and 
Whereas  we  firmly  believe  that  Senate  Resolution  No.  04  is  a  vicious  plan 
to  further  plunge  this  country  deeper  into  the  quagmire  of  international  plots 
and  politics :  Therefore  be  it 

Resolved,  That  this  bidistrict  meeting  of  the  8th  and  22d  districts,  Department 
of  Texas,  assembled  tills  10th  day  of  February  1060,  does  hereby  reaffirm  our 
unalterable  opposition  to  Senate  Resolution  No.  94,  and  that  we  immediately 
forward  copies  of  this  resolution  to  the  two  Senators  from  Texas,  Lyndon  B* 
Johnson  and  Ralph  Yarborough,  and  to  Representatives  Albert  Thomas  and  Bob 
Casey,  and  to  Senator  J.  William  Fulbright,  and  insist  that  they  oppose  Senate 
Resolution  No.  94 ;  and  be  It  further 

Resolved,  That  we  call  upon  citizens  of  Houston  and  Harris  County,  Tex.,  to 
write  letters  of  opposition  to  Senate  Resolution  No.  94  to  Senators  Johnson  and 
Yarborough  and  Representatives  Thomas  and  Casey. 

Attest : 

Anton  Bily,  District  Commander. 


Houston,  Tex.,  February  11,  i960. 

Hon.  J.  William  Fulbright, 

Chairman ,  Senate  Foreign  Relations  Committee , 

Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Fulbriqht  :  We  are  addressing  this  plea  to  you  to  ask  for  your 
help  and  aid,  as  chairman  of  our  Senate  Foreign  Relations  Committee.  We  de¬ 
clare  that  we  are  citizens  of  the  United  States  of  American  and  residents  of 
the  State  of  Texas  and  are  entitled  to  look  to  you  for  such  aid  and  assistance. 

We  have  either  given  in  person,  or  had  members  of  our  family  near  and  dear 
to  us  give  their  service  In  some  war  or  wars  against  foreign  foes  to  establish, 
protect,  and  maintain  the  rights,  liberties,  and  independence  of  our  beloved 
country,  and  many  of  them  have  secriflced  their  lives  in  such  service. 

It  is  our  purpose  to  emphatically  express  our  opposition  to  the  passage  of 
the  Senate  Resolution  No.  94,  known  as  the  World  Court  bill,  which  proposes 
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the  repeal  of  tho  present  statuto  passed  several  years  ago  establishing  such 
World  Court,  In  the  part  of  such  statute  known  uk  tho  Connally  amendment 
which  grants  our  Nation,  the  United  States  of  America,  the  right  of  veto  of  any 
and  all  decisions  of  such  World  Court  as  may  in  any  manner  restrict,  cancel, 
or  destroy  any  right,  liberty,  or  independence  of  our  country. 

We  hereby  go  on  record  ns  being  bitterly  and  unalterably  opposed  to  the  pass¬ 
age  of  such  bill  or  any  other  which  would  result  In  such  effect.  And  we  urge 
you,  as  chairman  of  this  committee,  to  use  your  every  effort  and  intlucncc  toward 
the  overwhelming  defeat  of  this  Benuto  Resolution  No.  94  in  committee  and/or 
on  the  floor  of  tho  Senate. 

We  are  awake  and  eagerly  watching  for  any  Item  of  news  pertaining  to  action 
for  and  against  this  bill  and  will  not  lessen  our  Interest  or  efforts  during  the 
consideration  that  Is  given  it  and  the  iinal  disposition  that  Is  made  of  it. 

We  also  request  that  this  protest  be  entered  In  tho  records  of  your  committee 
hearing,  which  Is  scheduled  for  February  17,  19(10. 

•  B.  M.  On. 

C.  D.  Wilson. 

Dottik  A.  Pollock. 

Amok  M.  Kvanh. 

Mam.k  II auk. 


Pohtijvnu,  Oreo.,  February  t2 ,  1060. 

Bo  Senate  Resolution  94. 
lion.  J.  William  Fulukioht, 

Chairman,  Senate  Committee  on  Foreign  Fetation#, 

Senate  Office  Building,  Washington,  D.C. 

Beau  Senator  Fuliiriqht:  Will  you  kindly  include  in  the  record  of  the  hear¬ 
ings  on  Senate  Resolution  94  on  February  17, 19(H),  my  statement  thereon  which 
is  attached  to  this  letter.  Thank  you  for  your  consideration  of  this  request. 
Respectfully, 

William  L.  Josslin. 

Statement  of  William  L,  Josslin,’  Attorney  at  IjAW,  Portland,  Orko.,  on 

Senate  Resolution  94 

Acceptance  of  the  rule  of  law  is  the  foundation  of  American  Government  and 
democracy.  For  184  years,  It  has  been  our  guiding  principle  and  policy  in  our 
international  relations.  We  have  fought  at  least  five  wars  to  establish  that 
justice  and  law  rather  than  brute  force,  shall  govern  the  relations  of  mankind. 
The  Connally  amendment  violates  these  wise,  fundamental  principles  and  poli¬ 
cies.  It  should  be  repealed  by  adoption  of  Senate  Resolution  94. 


SroKANE,  Wash.,  February  12,  1060 . 

Hon.  J.  William  Fulurioiit, 

Chairman,  Committee  on  Foreign  Relations 
Setiate  Office  Building,  Washington,  D.C. 

Dear  Senator  Fulurioiit  :  I  send  you  the  following  memorandum,  on  Senate 
Resolution  94,  in  re  elimination  of  self-judging  clause  from  U.S.  adherence  to 
the  International  Court  of  Justice,  which  I  request  that  you  include  in  the  record 
of  the  hearings  of  February  17. 

MEMORANDUM  OF  BENJAMIN  H.  KIZER 

As  a  lawyer  and  longtime  member  of  the  American  Bar  Association,  I  pro¬ 
foundly  believe  in  the  rule  of  law,  as  greatly  preferable  to  the  rule  of  anarchy 
or  force  in  the  Held  of  international  relations.  I  was  deeply  opposed  to  the 
Connally  reservation  to  the  adherence  of  the  United  States  to  the  International 
Court  of  Justice,  at  the  time  of  its  adoption,  believing  that  it  largely  nullified 
our  adherence,  and  set  a  precedent  for  other  nations  that  would  cripple  the 
usefulness  of  such  a  Court 

I  rejoice  that  our  American  Bar  Association,  and  President  Eisenhower  have 
both  recommended  that  we  delete  the  phrase  “As  determined  by  the  United 
States  of  America.**  Time  has  demonstrated  that  this  reservation  is  powerless 
for  good,  powerful  for  mischief,  in  that  it  tends  to  warrant  lawlessness  where 
settlement  by  legal  adjudication  Is  the  only  wise  course. 
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If  wo  sincerely  and  wholeheartedly  believe  In  world  j>euce,  wo  should  favor 
tho  strengthening  of  such  an  Instrumentality  as  the  International  Court  of 
Justice,  whose  adjudications  can  help  to  preserve  that  i>ence. 

Respect  fully  submitted. 

Benjamin  IT.  Ki/.kr. 


Sai.km,  Oreo.,  February  to,  fiWO, 

Hon.  J.  Wimjam  Fin.nnmiiT, 

Chairman,  Committee  on  Foreign  Relations, 

Watihinf/ton,  IhO. 

Dear  Senator  FiTi.imioiiT:  I  understand  there  Is  to  he  a  hearing  before  your 
committee  with  reference  to  the  repeal  of  tho  Oonnally  reservation,  and  I  am 
accordingly  writing  you  the  result  of  my  consideration  of  this  question. 

I  have  had  something  to  do  with  the  attempt  of  the  American  Bar  Association 
to  accomplish  this  repeal  for  several  years.  I  attended  one  of  the  regional 
meetings,  tho  one  at  Han  Francisco,  held  last  fall,  where  the  members  of  the 
American  Bar  Association  discussed  this  question  pro  and  con.  It  Is  growing 
out  of  thest»  discussions  and  my  consideration  of  this  question  that  I  express 
to  you,  and  through  you  to  your  committee,  the  following  sentiments  with  refer¬ 
ence  thereto,  and  ask  that  they  he  made  a  matter  of  record  in  your  committee 
proceedings. 

TJIE  REASONS  FOR  REPEAT. 


1.  It  Is  wholly  unnecessary. 

Article  34  of  the  Charter  of  the  United  Nations  expressly  provides  that  this 
Court  shall  not  have  jurisdiction  over  matters  which  are  purely  domestic.  All 
tho  Connally  reservation  did  was  to  say  that  wo  are  the  ones  who  are  going 
to  decide  whether  tho  question  Is  domestic  or  otherwise.  The  question  of  what 
constitutes  a  domestic  controversy  Is  not  so  susceptible  to  misconstruction  as  to 
necessitate  any  such  reservation. 

2.  It  is  a  positive  detriment. 

Tho  provisions  of  the  charter  are  reciprocal.  Other  nations  have  construed 
this  reservation  as  giving  them  tho  power  to  do  the  same  thing,  as  evidenced 
by  Russia's  refusal  to  permit  the  Court  of  International  Justice  to  consider  our 
claim  for  shooting  down  our  airmen  over  the  China  Sea.  I  am  informed,  and 
I  believe  reliably  informed,  although  your  committee,  of  course,  would  lx>  in 
much  better  position  to  know  with  reference  to  this  matter  than  we  are,  that 
we  have  never  exercised  our  right  under  this  reservation ;  that  we  sot  it  up 
for  our  own  protection,  but  it  hasn't  worked  that  way.  It  has  backfired,  so 
to  speak. 

3.  It  is  ft  stumbling  block  to  the  efforts  of  tho  American  Bar  Association  to 
get  other  countries  to  adopt  its  program  of  “world  pence  through  law." 

We  cannot  in  good  faith  urge  other  countries  to  submit  their  international 
controversies  to  tills  Court  so  long  as  we  say  to  them,  “We  will  decide  whether 
or  not  we  will  submit."  Does  not  the  Good  Book  say,  “Thou  hy|>ocrite,  Mist 
out  first  the  beam  out  of  thine  own  eye,  and  then  shalt  thou  see  clearly  to  pull 
out  the  mote  that  is  in  thy  brother's  eye"  V 

4.  ’The  effect  of  this  reservation  and  the  fact  that  it  is  reciprocal  is  to  make 
tho  International  Court  of  Justice  a  Court  of  very  limited  jurisdiction. 

No  system  of  courts  would  ever  prove  to  be  a  success  if  it  were  left  to  the 
parties  litigant  as  to  whether  or  not  they  would  submit  to  the  jurisdiction  of 
the  Court. 

5.  It  is  not  necessary  to  protect  our  national  sovereignty. 

There  is  a  feeling,  which  was  very  much  stronger  at  the  time  of  the  Connally 
amendment  than  it.  is  today,  that  without  some  such  stopgap  ns  this,  the  United 
States  would  be  surrendering  some  spark  of  its  national  sovereignty.  I  believe 
there  is  a  misconception  of  the  true  meaning  of  the  term  “national  sovereignty." 

Heretofore,  in  connection  with  my  work  along  this  line,  I  prepared  a  paper 
attempting  to  define,  or  at  least  describe  the  term  “national  sovereignty,"  and  I 
herewith  enclose  a  copy  of  it  for  your  consideration,  and  the  consideration  of 
your  committee.  As  I  there  argued,  I  do  not  believe  it  is  necessary  to  have 
any  limitation  on  this  Court  other  than  those  limitations  already  contained  in 
the  charter  in  order  to  protect  our  national  sovereignty. 

Very  respectfully  yours, 


W.  C.  Winslow. 
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National  Sovereignty 
(By  W.C.  Winslow) 

The  word  “sovereignty*'  is  much  misunderstood.  It  is  often  so  loosely  used 
as  to  have  no  precise  or  definite  meaning.  Judge  Story,  in  his  work  on  the 
Constitution,  Commonwealth,  volume  32,  page  210,  paragraph  207,  said :  “The 
term  ‘sovereign’  or  ‘sovereignty’  is  used  in  different  senses  which  often  lends 
to  a  confusion  of  ideas  and  sometimes  to  very  mischievous  and  very  unfounded 
conclusions.” 

The  Supreme  Court  of  South  Carolina,  in  State  eoo  rel.  McCrcadp  v.  Hunt ,  2 
S.C.  522,  (*250),  said:  “What  Is  the  meaning  of  sovereignty?  And  who  is  the 
sovereign  in  this  country?  It  is  to  be  lamented  that  many  terms  in  common 
use  are  very  inaccurately  defined;  indeed  there  are  many  of  those  in  the  most 
common  use,  and  which  men  continue  to  repeat  supposing  that  they  understand 
them,  to  which,  upon  reflection,  they  will  find  that  they  attach  no  precise  or 
definite  meaning.” 

The  promiscuous  use  of  this  term  has  resulted  in  confusion  worse  con* 
founded.  So  often  we  hear  some  radio  commentator,  orator,  or  statesman 
proclaim,  “I  stand  for  the  United  Nations  and  America's  participation  therein 
so  long  as  it  does  not  impair  our  national  sovereignty.”  Recently,  during  U.N. 
Week,  I  heard  similar  statements  over  the  radio  from  seven  different  speakers. 
What  does  the  expression  mean?  The  force  of  such  a  remark  or  exclamation 
is  entirely  lost,  unless  we  know  what  is  meant  by  “national  sovereignty.” 
Many  attempts  have  been  made  to  define  the  term  and  so  many  meanings  have 
been  evolved  as  a  result  thereof  that  today  the  term  almost  defies  definition. 
For  the  sake  of  clarity,  I  shall  attempt  to  describe  rather  than  define  it.  Let 
us  start  by  saying  that  it  is  a  relative  term  and  like  most  terms  or  words  has 
different  meanings,  depending  on  the  sense  or  field  in  which  it  is  used. 

There  are  two  kinds  of  sovereignty — external  and  internal.  No  American 
who  is  at  all  familiar  with  the  history  of  the  adoption  of  our  Constitution 
would  contend  that  our  National  Government  possesses  internal  sovereignty, 
if  that  term  Is  to  be  considered  as  in  any  sense  absolute.  That  power  is  re¬ 
served  to  the  States  (see  10th  amendment).  The  Constitution  does  give  to  our 
Federal  Government  external  sovereignty.  That  is  the  field  in  which  we  are 
trying  to  describe  the  term. 

A  description  is  sometimes  aided  by  a  comparative  analysis.  Let  us  compare 
this  term  “national  sovereignty”  with  the  expression  “personal  liberty.”  Again, 
we  are  confronted  with  difficulties.  What  is  the  meaning  of  the  term  “personal 
liberty”?  Does  it  mean  the  absolute  right  of  the  individual  to  act  as  he 
pleases?  No  thinking  person  would  so  contend. 

Many  years  ago,  Blackstone  said,  in  1  Blackstone’s  Com.  125:  “Civil  liberty, 
which  is  that  of  a  member  of  society,  is  no  other  than  natural  liberty,  so  far 
restrained  by  human  laws,  and  no  farther,  as  is  necessary  and  expedient  for  the 
general  welfare.” 

In  Weber  v.  Doust,  146  Pac.  623,  the  Supreme  Court  of  Washington  said: 
“There  is  much  fault  in  the  general  conception  of  liberty.  Man,  in  his  natural 
state,  may  have  natural  liberty  if  he  has  the  physical  power  to  maintain  it. 
In  his  civil  state  he  must  yield  the  natural  right  to  obey  his  impulses  and  to  go 
at  will  to  the  social  compact,  whatever  may  be  its  form.  In  return  society 
gives  to  all  who  subscribe  to  its  forms  a  guarantee  it  will  protect  him  in  those 
‘civil*  rights  which  by  nature  or  by  due  ordination  of  law  are  recognized  as 
essential  to  the  health,  peace,  and  happiness  of  the  greater  number.” 

The  Appellate  Division  of  the  Supreme  Court  of  New  York,  in  Fitzsimmons  v. 
N.Y.  State  Athletic  Commission,  146  N.Y.S.  117,  said:  “‘Liberty*  is  a  word  with 
a  double  meaning.  In  a  negative  sense  it  means  freedom  from  restraint.  In  a 
positive  sense  it  secures  freedom  by  the  imposition  of  restraint.  It  is  in  this 
positive  sense  that  the  State,  in  the  exercise  of  its  police  and  general  welfare 
powers,  promotes  the  freedom  of  all  by  the  imposition  of  such  restraints  upon 
some  as  are  deemed  necessary  to  secure  the  general  welfare”  (p.  121). 

Or,  as  Daniel  Webster  put  It  in  that  famous  speech  delivered  by  him  before 
the  South  Carolina  Bar  Association :  “Liberty  exists  in  proportion  to  wholesome 
restraint.” 

We  gather  from  the  foregoing  that  wholesome  restraints  enhance  rather  than 
impair  one’s  personal  liberty.  These  statements  deserve  profound  consideration. 
Even  the  restraints  placed  upon  one’s  action  by  the  laws  of  nature  tend  to  add 
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to  rather  than  detract  from  one's  personal  liberty.  One  Ik  at  liberty  to  walk 
into  his  own  orchard  and  eat  green  apples,  lmt  some  of  ns  at  least  will  pay  for  it 
with  a  stomach  ache.  Or  one  may  expose  himself  to  inclement  weather  and 
extreme  fatigue,  and  contract  pneumonia  and  pay  for  his  foolhardiness  by  spend¬ 
ing  a  season  of  his  time  in  bed.  If  he  had  obeyed  the  mandates  and  restrictions 
of  nature,  he  surely  would  have  enhanced  his  personal  liberty.  The  same 
principle  holds  true  when  we  move  into  the  realm  of  manmade  restraints.  Our 
traffic  regulations,  our  sanitary  restrictions,  our  pure-food  laws  are  all  whole¬ 
some  restraints  on  one  and  all  members  of  our  community.  Hut  who  will  con¬ 
tend  that  these  restraints  do  not  enhance  our  personal  liberty.  Hy  these  laws, 
one  is  not  permitted  to  drive  where  lie  pleases,  to  sell  what  he  pleases,  or  to 
dispose  of  Ills  garbage  where  he  pleases.  Nevertheless,  by  these  same  restric¬ 
tions,  he  may  drive  in  comparative  safety,  eat  pure  food,  and  enjoy  life  without 
the  stench  and  contamination  of  his  neighbors’  sewers  and  debris. 

Many  more  illustrations  could  be  given,  but  these  will  suffice  to  demonstrate 
the  soundness  of  the  doctrine  taught  in  the  Declaration  of  Independence  that 
“all  men  *  *  *  are  endowed  by  their  Creator  with  certain  unalienable  rights; 
that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness;  that  to  secure 
these  rights,  governments  are  instituted  among  men  *  * 

It  thus  appears  that  our  Founding  Fathers  recognized  that  to  secure  the  sacred 
right  of  personal  liberty,  governments  are  instituted  among  men.  IIow  do  gov¬ 
ernments  secure  our  liberty  for  us?  By  making  wholesome  restraints  against  us 
and  our  neighbors— restraints  necessary  to  secure  the  common  welfare. 

Now,  having  made  this  detour,  let  us  return  to  our  subject. 

It  is  just  as  impossible  for  nations  to  live  together  without  law,  regulations, 
and  restraints  as  it  is  for  individuals  to  live  together  without  such. 

If  every  nation  construes  sovereignty  to  mean  the  absolute  right  to  live  and 
do  as  it  pleases,  without  regard  to  the  rights  and  welfare  of  other  nations,  then 
an  international  society  is  impossible,  and  war  and  chaos  are  inevitable.  As 
thus  construed,  sovereignty  would  be  worth  less  than  nothing.  For  sovereignty 
is  meaningless  and  useless  unless  it  is  recognized  by  other  nations.  Nations 
will  never  recognize  the  sovereignty  of  other  nations  which  reserve  the  right 
to  do  as  they  please.  Recognition  comes  only  when  nations  agree  to  fulfill  their 
international  obligations  and  live  and  let  live. 

To  illustrate.  For  many  years  the  United  States  consistently  refused  to 
recognize  the  sovereignty  of  the  Union  of  Soviet  Socialist  Republics  on  the 
ground  that,  “admitting  its  stability,  it  had  shown  unwillingness  to  recognize 
and  discharge  its  international  obligations.”  Secretary  Hughes,  November 
21,  1923.  A.J.  XVII  290  F.  If  the  price  of  recognition  of  national  sover¬ 
eignty  is  respect  for  and  discharge  of  international  obligations,  this  is  a  restraint 
upon  sovereignty.  But  if  the  same  restraint  Is  likewise  placed  upon  the  sover¬ 
eignty  of  other  nations,  our  sovereignty  has  thereby  beeiK enhanced  because, 
under  such  restraints,  all  nations,  theoretically  at  least,  must  fulfill  their 
obligations. 

How  did  society  arrive  at  its  present  status?  Lot  us  unfold  a  few  pages  of 
history.  What  do  we  learn?  The  first  man  who  walked  in  the  gray  dawn  of 
time  lived  every  man  for  himself — his  heart  a  sanctuary  of  suspicions — feeling 
that  every  other  man  was  his  foe  and,  therefore,  his  prey.  lie  was  sovereign. 

“Mootless  are  they  and  lawless  on  the  peaks.  On  mountains  high  they  dwell 
in  hollow  caves  Where  each  his  own  law  deals  to  wife  and  child  In  sovereign 
disregard  of  all  his  peers”  (Odyssey,  Book  IX,  11-112-15). 

Often  there  was  strife  and  bloodshed.  The  survival  of  the  fittest. 

But  man  is  essentially  a  social  animal.  Slowly  there  came  to  him,  even  in 
this  savage  state,  a  gleam  of  the  truth  that  it  is  better  to  help  than  hurt.  He 
prescribed  rules,  regulations,  or  restraints.  Meager  and  crude  and  inadequate, 
it  is  true,  but  these  rules  or  restraints  made  it  possible  for  the  family,  then  the 
clan,  then  the  tribe,  to  live  together  with  some  degree  of  peace  and  harmony. 

Tribes  were  divided  by  rivers  and  mountains,  and  the  men  on  one  side  of  the 
divide  felt  that  the  men  on  the  other  side  were  their  enemies.  Again  there 
were  war,  pillage,  and  sorrow.  Again,  further  restraints,  dictated  by  experi¬ 
ence,  were  established,  binding  tribes  together  into  small  nations  and  small 
nations  together  into  empires.  Commerce  brought  the  ends  of  the  earth  together. 
Men  met,  mingled,  passed  and  repassed,  and  learned  that  human  nature  is  very 
much  the  same  everywhere,  that  man’s  hopes,  aspirations,  and  fears  are  very 
much  in  common. 
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Still,  nations  and  empires  were  separated,  if  not  by  natural  barriers,  by  man¬ 
made  mountains  of  prejudice,  rivers  of  misunderstanding,  seas  of  lust  and  greed. 
Still  there  was  war  on  both  land  and  sea.  Pacts,  coalitions,  leagues,  and  alli¬ 
ances,  both  holy  and  otherwise,  were  formed  among  nations  and  groups  of 
nations.  Even  this  did  not  establish  world  peace.  Jealousy  arose  between 
these  groups  of  nations. 

From  an  international  standpoint,  the  assassination  of  an  archduke  by  a 
fanatical  college  student  wa?  rather  an  insignificant  event,  but  the  flame  from 
that  spark  almost  engulfed  the  world.  Twenty-seven  nations  were  involved  in 
that  conflict,  and  history  now  records  it  as  the  First  World  War — the  war  to 
end  wars. 

More  restraints,  the  covenant  of  the  League  of  Nations,  disarmament,  World 
War  II.  More  restraints,  United  Nations. 

True  we  see  some  setbacks,  breakdowns,  and  retarding  influences  as  civiliza¬ 
tions  rise  and  fall,  but  generally  there  is  progress. 

In  all  this  development  has  national  sovereignty  been  impaired?  On  the  con¬ 
trary,  has  it  not  been  materially  enhanced?  May  it  not  then  truly  be  said  that 
national  sovereignty,  like  personal  liberty,  exists  in  proportion  to  wholesome 
restraints? 

But  some  will  say  that  national  sovereignty  means  and  includes  the  right  of 
a  people  to  determine  when  and  under  what  circumstances  they  will  go  to  war. 
Granted. 

We  have  taken  a  very  brief  glimpse  into  the  past.  Let  us  attempt  to  do  the 
same  into  the  future.  From  this  review  of  the  past,  especially  the  recent  past, 
isn’t  it  now  clear  to  the  candid  and  thinking  mind  that  any  major  war  in  the 
future  will  again  involve  substantially  the  whole  world? 

We  are  now  talking  about  world  war  III.  In  contemplation  of  such,  we  have 
helped  form  the  North  Atlantic  Pact.  If  worst  comes  to  worst  and  there  must 
be  another  world  war,  we  expect  to  help  other  nations  and  we  expect  other 
nations  to  help  us. 

Is  this  an  infringement  upon  our  national  sovereignty?  It  is  true  some  con¬ 
tend  it  is.  But  the  greater  opposition  to  the  North  Atlantic  Pact  came  from 
those  who  felt,  and  still  feel,  that  which  the  North  Atlantic  Pact  attempts 
to  accomplish  should  have  been  worked  out  through  United  Nations.  Certainly 
Russia  would  have  blocked  it.  The  United  Nations  was  formed  for  the  purpose 
of  making  it  possible  for  men  to  live  together  in  one  vast  neighborhood  in  peace 
and  harmony.  To  quote  the  preamble,  “The  first  end  *  *  *  to  practice  tolerance 
and  live  together  in  peace  with  one  another  as  good  neighbor*.” 

If  Russia  or  any  other  nation  can  effectively  defeat  that  purpose,  then  it  is 
time  to  revise  the  United  Nations  or  close  its  books  and  organize  a  new  institu¬ 
tion  which  can  attain  these  ends. 

All  this  refers  to  the  means  by  which  the  end  result  is  to  be  accomplished. 
The  end  result,  of  course,  is  abolition  of  war.  If  there  is  to  he  another  world 
war,  we  know  now  we  will  be  in  it.  How  can  it  be  otherwise?  We  have  already 
made  commitments  which,  if  we  are  in  good  faith  to  keep  and  perform,  we  must 
be  a  part  of  it.  As  late  as  January  1960,  there  was  signed  in  Washington,  D.C., 
with  much  “pomp  and  ceremony”  a  treaty  with  Japan  whereby  both  nations 
America  and  Japan  agreed  to  come  to  the  aid  of  the  other  if  attacked.  Now 
under  these  circumstances,  is  it  not  the  exercise  of  national  sovereignty,  regard¬ 
less  of  the  institution  or  means  by  which  it  is  accomplished,  to  make  arrange¬ 
ments  now  so  that  we  will  have  some  help  when  the  conflict  comes? 

It  may  be  that  to  accomplish  this  we  will  have  to  agree  to  some  restraints ;  hut 
if  we  accomplish  our  purpose,  is  this  not  only  the  best  and  wisest  exercise  of  our 
national  sovereignty  but  likewise  an  enhancement  thereof?  And  if  perchance 
we,  in  cooperation  with  other  nations,  can  attain  the  ends  and  aims  of  United 
Nations,  have  we  not  in  the  exercise  of  our  national  sovereignty  accomplished 
the  ultimate;  world  peace? 

Yes,  we  declared  war  on  Germany  in  World  War  I  voluntarily.  And  how  did 
we  fight  that  war?  Our  contribution  was  only  a  part  of  a  tremendous  line 
commanded  by  Marshal  Foch.  Would  anyone  contend  that  our  national  sov¬ 
ereignty  was  infringed  because  General  Pershing  took  orders  from  Marshal  Foch? 

In  World  War  II,  Germany  declared  war  on  us  and  in  the  “great  crusade” 
General  Eisenhower  was  in  command.  Not  withstanding  General  Montgomery’s 
present  unhappiness,  no  one  has  suggested  that  England  sacrificed  her  national 
sovereignty  because  lie  took  orders  from  General  Eisenhower. 
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Is  there  a  distinction  between  declaring  war,  and  dictating  its  course  and 
strategy,  from  the  standpoint  of  national  sovereignty?  And  if,  in  the  next  war, 
we  are  to  have  allies,  might  it  not  be  the  exercise  of  our  national  sovereignty  to 
consult  them  about  the  advisability  of  declaring  war?  Are  we  to  do  the  de¬ 
claring  and  then  say  to  our  allies,  “Come  on,  you  promised  to  help’*?  Or  are  they 
to  do  the  declaring,  as  they  have  in  the  past  two  world  wars,  and  then  say  to  us, 
“Come  on,  fulfill  your  obligations”?  Would  not  our  declaration  of  war  in  this 
latter  case  be  a  mere  formality?  Would  it  not  follow  as  a  necessity  of  the  agree¬ 
ment  to  help  these  other  nations?  We  would  be  exercising  our  national  sov¬ 
ereignty  when  we  make  those  commitments.  And  if  it  is  of  advantage  to  us  to 
have  the  assistance  of  other  nations  In  world  war  III,  are  we  not  exercising  our 
national  sovereignty  in  making  such  arrangements? 

That  the  world  today  is  just  one  big  neighborhood  is  no  longer  subject  to 
argument.  Today  we  go  from  London  to  Shanghai,  or  from  Moscow  to  Wash¬ 
ington,  in  less  time  than  our  forefathers  traveled  25  miles.  Today  we  know  the 
news  from  Tokyo  the  day  before  it  happens,  and  we  have  only  commenced  to  anni¬ 
hilate  distance. 

Now  one  of  two  things  must  happen.  We  must  learn  to  live  together  as 
neighbors,  as  primitive  man  finally  did,  or  we  can  refuse  to  grow  up  and  continue 
to  fight  among  ourselves. 

Toynbee  tells  us  that  26  civilizations  have  failed.  Are  we  big  enough  to  save 
ours? 

It  is  with  the  hope  that  the  failure  to  understand  the  true  significance  of 
national  sovereignty  will  not  be  the  stumbling  block  that  will  defeat  us,  that 
these  lines  are  written.  Big  armies  and  navies  have  failed.  Coalitions,  alli¬ 
ances,  pacts,  federations,  and  leagues  of  nations  have  failed.  Power  politics 
have  failed. 

Why  not  try  world  peace  through  law?  Why  not  settle  international  dis¬ 
putes  as  we  now  settle  private  controversies?  Basically,  is  there  anything  wrong 
with  the  idea?  What  is  law  for,  but  to  regulate  the  relations  of  men  in  their 
intercourse  one  with  another?  Our  agreement  to  a  method  of  settling  inter¬ 
national  disputes  by  law  would  be  the  exercising  of  our  national  sovereignty. 
To  argue  that  the  abolition  of  war  would  destroy  national  sovereignty  would 
be  to  argue  that  it  is  necessary  to  have  a  war  every  so  often  to  maintain  our 
sovereignty.  No  greater  fallacy  could  be  imagined.  No  vestige  of  domestic 
sovereignty  has  been  infringed  upon  because  we  settle  our  private  controversies 
by  law  through  courts  If  national  sovereignty  means  and  includes  the  right 
to  declare  war,  and  if  through  the  exercise  thereof  we  dispense  with  the  necessity 
of  declaring  war,  this  would  not  be  an  infringement  upon  our  national  sovereignty* 
but  its  supreme  triumph.  Why  not  try  peace  through  law?  We  have  tried 
everything  else. 


State  op  Arkansas, 

Office  of  the  Governor, 

Little  Hock ,  February  15,  1960. 

Senator  J.  W.  Ftjlbright, 

Senate  Office  Building , 

Washington ,  D.G. 

Dear  Senator:  I  have  noted  with  increasing  interest  the  controversy  in  the 
Congress  over  jurisdiction  of  the  World  Court,  known  as  the  United  Nations 
International  Court  of  Justice. 

In  November  1945,  Senator  Wayne  Morse  introduced  a  resolution  in  the 
Senate,  and  Congressman  Herter  a  House  joint  resolution,  to  the  effect  that 
the  United  States  would  accept  compulsory  jurisdiction  of  the  World  Court, 
but  that  the  Court  would  not  have  jurisdiction  over  “disputes  with  regard  to 
matters  wiiich  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States.” 

When  this  resolution  came  before  Congress,  the  question  arose,  “Who  will 
determine  when  a  matter  is  essentially  domestic?”  Obviously  this  could  not 
be  left  to  the  Court.  So  Senator  Connally  proposed  and  had  written  into  the 
resolution  what  has  come  to  be  knowm  as  the  Connally  reservation.  This  consists 
of  six  wTords  (as  italicized),  and  revised  the  resolution  as  follows:  .“Matters 
which  are  essentially  within  the  domestic  jurisdiction  of  the  United  States 
as  determined  by  the  United  States .” 

This  is  the  reservation  which  President  Eisenhower  demanded  be  repealed 
in  his  recent  state  of  the  Union  message. 
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The  World  Court,  as  presently  constituted,  consists  of  15  judges,  and  the 
United  States  would  have  1  judge  in  this  number. 

Therefore,  I  am  unalterably  opposed  to  the  adoption  of  the  Eisenhower  recom¬ 
mendation.  Certainly,  we  can  count  on  the  fairness  of  the  United  States  in 
determining  which  matters  are  essentially  of  domestic  jurisdiction.  I  can  see 
no  possibility  of  any  interference  with  the  functions  of  the  World  Court  by  the 
retention  of  the  Conually  reservation  in  the  act  or  resolution  as  adopted  by 
the  Congress  in  1945. 

I  certainly  believe  that  thfc  great  majority  of  the  people  of  Arkansas  will  also 
object  to  giving  the  World  Court  any  jurisdiction  whatsoever  over  any  of  the 
domestic  affairs  of  this  Nation.  It  would,  therefore,  be  in  accord  with  the  wishes 
of  the  people  of  Arkansas  that  the  recommendation  of  President  Eisenhower  be 
rejected  by  the  Congress,  and  the  Connally  reservation  retained  in  the  original 
resolution. 


Most  sincerely, 


Orval  E.  Faubus,  Governor. 


The  United  States  Flag  Committee, 

Jackson  Height 8,  Long  Island ,  N.Y . 

Hon.  William  Fulbriqht, 

Chairman ,  Senate  Foreign  Relations  Committee, 

Senate  Office  Building ,  Washington,  D.O. 

Dear  Chairman  :  We  are  drastically  opposed  to  Senate  Resolution  94  on  many 
points,  all  of  which  we  believe  every  elected  officer  should  likewise  be  opposed. 

1.  We  believe,  like  millions  of  loyal  Americans,  that  this  would  mean  a  form 
of  world  government  which,  according  to  our  Constitution,  cannot  be  put  into 
effect  by  a  vote  for  such  a  resolution  as  Senate  Resolution  94. 

2.  Does  the  oath  of  office  to  protect  the  Constitution  mean  anything  anymore? 
Or  is  it  as  meaningless  as  the  promises  of  the  Kremlin?  If  your  oath  does  mean 
anything,  then  we  contend  that  to  keep  it  would  prevent  you  from  voting  for 
Senate  Resolution  94.  To  place  us  under  the  World  Court  would  eventually 
destroy  the  power  of  our  Constitution. 

3.  Does  our  entity  as  a  nation  mean  anything  to  you,  as  it  does  to  countless 
American  citizens?  Do  you  believe  you  have  a  right  to  make  a  decision  for  all 
Americans  that  will  weaken  our  power  and  prestige,  and  finally  destroy  us  as  an 
Individual  nation?  We  do  not.  We  the  people  have  a  right  to  retain  our  citizen¬ 
ship,  free  from  dictatorship  and  domination  of  such  a  foreign  power  as  the 
International  Court. 

4.  It  seems  to  us  disloyalty,  and  almost  unbelievable  that  our  high  ranking 
elected  and  appointed  servants  of  the  people  (something  that  is  evidently  for¬ 
gotten)  should  even  contemplate  such  a  giveaway  of  our  rights  as  citizens  of 
the  United  States  of  America. 

5.  We  consider  this  would  be  a  national  suicide  and  that  is  called  a  crime. 


Therefore,  we  pray  to  God  that  our  Congress  will  be  guided  in  this  crisis,  that 
we  may  be  able  to  keep  our  independence  which  some  of  us  still  prize  and  cherish. 
Sincerely, 


Helen  P.  Dasell,  Chairman. 


P.S. — Please  place  this  in  the  printed  hearings  and  send  us  a  copy  when 
available. 


(Mr.  Harold  L.  Putnam?  executive  secretary,  the  National  Society 
of  the  Sons  of  the  American  Revolution,  Washington,  D.C.,  sub¬ 
mitted  the  following  resolution  for  inclusion  in  the  record:) 

Resolution  Adopted  by  the  69th  Annual  Conoress  op  the  National  Society 
op  the  Sons  of  the  American  Revolution,  at  Pittsburgh,  Pa.,  May  17-20, 
1959 

resolution  2 — world  court  resolution 

Whereas  a  proposal  to  expand  the  powers  of  the  World  Court  has  been  sub¬ 
mitted  to  the  Senate  of  the  United  States  whereby  the  American  Government 
would  relinquish  Its  power  preserved  by  the  Connally  amendment  of  1946  to 
determine  what  American  cases  before  the  World  Court  are  international  in 
character  and  which  cases  are  domestic  in  nature  to  be  left  for  American  courts ; 
and 
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Whereus  the  removal  of  such  condition  by  the  Senate  would  seriously  im¬ 
pair  the  sovereignty  of  the  United  States  and  vest  in  an  essentially  foreign 
tribunal  a  potential  power  over  purely  domestic  matters  involving  the  basic 
rights  of  American  citizens  should  such  foreign  power  so  determine;  and 
Whereas  the  Supreme  Court  of  the  United  States  even  though  consisting 
entirely  of  American  citizens  and  functioning  in  the  United  States  has,  in  the 
opinion  of  eminent  constitutional  lawyers,  decisively  invaded  the  constitutional 
rights  of  individuals  and  States  indicating  the  acute  danger  of  similar  action  by 
a  foreign  tribunal ;  and 

Whereas  such  impairment  of  American  sovereignty  can  well  serve  as  a  step- 
pingstone  to  complete  world  government  by  those  groups  endeavoring  to  propel 
the  American  Nation  into  such  alien  control :  Now,  therefore,  be  it 
Resolved,  That  the  National  Society  of  the  Sons  of  the  American  Revolution 
hereby  requests  the  Senate  of  the  United  States  to  reject  emphatically  all  efforts 
aimed  at  impairing  the  sovereignty  of  the  United  States  through  abandoning 
the  present  power  of  the  American  Government  to  limit  the  jurisdiction  of  the 
World  Court  to  purely  international  affairs. 


Rooky  Mount,  N.O.,  February  17,  I960, 
Re  Senate  Resolution  04  and  elimination  of  self- judging  clause  from  U.S.  ad¬ 
herence  to  the  International  Court  of  Justice. 


Senator  J.  William  Fulbright, 

Chairman ,  Committee  on  Foreign  Relation 8, 
Senate  Office  Building,  Wahington,D.C. 


My  Dear  Senator;  I  earnestly  urge  your  committee  to  approve  the  above 
resolution  and  eliminate  the  self-judging  clause  contained  in  the  Connally 
amendment.  The  United  States  faces  its  greatest  challenge  and  greatest  oppor¬ 
tunity  in  its  role  as  the  leader  of  the  world  in  promoting  justice  under  law 
in  international  affairs  as  it  has  done  in  national  affairs.  If  we  accept  this 
challenge  and  provide  the  needed  leadership,  it  will  fulfill  the  truly  historic 
calling  of  our  country.  We  know  that  this  job  must  be  done  step  by  step. 
The  first  step  and  the  step  to  be  taken  at  this  time  appears  logically  to  be  the 
acceptance  of  the  jurisdiction  of  the  World  Court.  We  earnestly  solicit  your 
continue  enlightened  and  vigorous  leadership  in  this  field.  We  would  appreciate 
your  including  our  letter  in  the  record  of  hearings  of  your  committee. 

Thanking  you,  we  are, 

Yours  very  truly, 


Thorp,  Spruill,  Thorp  &  Trotter, 
By  William  h.  Thorp,  Jr 


Unitarian  Fellowship  for  Social  Justice, 

Washington,  D.C.,  February  19,  1960 . 

Senator  William  J.  Fulbrigiit, 

Senate  Office  Building , 

Washington ,  D  C. 

Dear  Senator  Fulbright;  I  am  writing  you  to  present  this  letter  to  the 
Foreign  Relations  Committee  in  support  of  the  resolution  before  the  committee 
to  repeal  the  Connally  amendment  to  our  participation  in  the  World  Court 

It  Is  the  feeling  of  the  Unitarian  Fellowship  for  Social  Justice  that  the 
Connally  amendment  has  nullified  our  participation  in  the  World  Court  We 
believe  that  the  World  Court  fulfills  a  very  important  function  In  world  rela¬ 
tionships  today.  The  repeal  of  this  amendment  will  show  to  the  world  our  good 
faith  in  using  a  court  of  international  justice. 

We  have  learned  that  in  the  various  hearings  you  have  held  on  the  repeal 
of  this  resolution,  that  there  has  been  considerable  resentment  against  repeal 
of  the  resolution.  We  are  writing  this  letter  for  inclusion  in  the  record  because 
we  feel  so  strongly  the  necessity  for  its  repeal.  It  is  absurd,  to  say  the  least, 
that  persons  who  have  appeared  before  your  committee  have  suggested  that  if 
the  Connally  amendment  were  not  enforced  that  the  World  Court  would  enter 
into  our  domestic  affairs  and  tell  us  what  we  should  do  regarding  tariffs,  rotes 
through  the  Panama  Canal,  immigration  policies,  etc.  As  the  Washington  Post 
said  editorially,  “This  is  nonsense.'1 
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Wo  nvo  very  happy  to  Join  tn  (ho  nonjmrtlMim  effort  which  In  supported  by 
tho  President  and  (ho  Vico  President  nml  Senator  Humphrey  and  yourself  to 
bring  about  a  elmngo  la  our  relationship  to  tho  Worhl  Court.  Wo  ho|H‘,  Ihqt 
without  umluo  delay,  your  cmuiulttoo  will  report  favorably  on  (lie  resolution 
to  repeal  tho  Connolly  amendment. 

With  groat  respect  for  tho  work  of  your  committee,  amt  assuring  you  of  our 
continued  Interest  In  all  of  your  actions, 

Sincerely, 


Mimiiki.  A.  I)avii;h,  Preshlnit. 
Mrs.  A.  Powell  Davies. 


Aumnuton,  Va.,  February  41,  IHtlO. 

lion,  *1.  W,  Kcmihuui  i’, 

U/winmia,  Semite  1'onwiltteo  on  Foreign  Itvlattons, 

Sennit'  Ojjlw  /funding,  Washington,  J)J\ 

1>kah  Mu,  I'liAiuM an  :  In  response  to  your  public  notice  that  the  record  would 
be  kept  open  for  10  days  to  allow  for  tiling  additional  statements,  1  am  taking 
the  liberty  of  enclosing  a  copy  of  the  letter  published  February  H,  IIHI0,  In  the 
Washington  Post,  and  a  copy  of  the  unpublished  answer  to  the  quest  hum  raised 
by  the  editor  of  that  newspaper, 

1  am  opposed  to  Senate  Resolution  01  on  the  ground  that  It  represents  Just 
another  phase  of  the  general  confusion  of  the  rules  without  meeting  the  problem 
nor  coming  to  grips  with  the  real  Issues  Involved. 

Wherefore,  it  Is  most  respectfully  requested  that  this  letter  and  tho  two  en¬ 
closed  letters  to  the  Washington  Post  he  Included  In  tin*  record  of  the  hearings 
on  Senate  Resolution  IM  as  ami  for  my  public  statement  and  testimony  In 
opposition  to  such  form  of  mlsrepresentatlvo  government. 

Thank  you  very  much  for  your  kind  attest. on  ami  thoughtful  consideration  In 
this  matter  In  which  so  much  puollc  confusion  has  been  manifested. 

Knit h fully  yours, 


John  Hhadi.ky  Minniok, 


Fkuhuahy  1,  1000. 

Mr.  Roukht  II,  Kstahkook, 

Fditor,  I  ho  Washington  Post, 

Washington,  D.C. 

1>kah  Mu.  Ksyauuook  :  In  rejoinder  to  your  editorial  concerning  tho  proposed 
“repeal”  of  the  eonditlon  to  the  acceptance  of  the  “statute”  which  created  tho 
World  Court,  It  ought  to  be  remembered : 

1,  The  “statuto”  was  not  enacted  by  a  representative  body  of  the  people  of  this 
or  any  other  nation.  Accordingly,  the  Court  has  no  foundation  in  fact  nor  rulo 
of  law  to  support  it  from  tho  beginning. 

2.  Hat  Rica  t  Ion  of  the  “statute”  under  the  authority  of  tho  United  States,  how¬ 
ever,  metamorphosed  this  diplomatic  dilemma  into  the  supreme  law  of  the  land 
by  constitutional  detlnltlon.  Accordingly,  we  are  bound  by  It  whether  we  like 
it  or  not, 

3,  The  rule  of  law  which  binds  tbe  United  States  1ms  no  extraterritorial  effect, 
except  by  force  of  arms.  Accordingly,  nonaggression  and  mutual  defense  treaties 
become  considered  to  be  necessary  and  advisable. 

4.  To  the  best  of  my  knowledge,  Information,  and  belief  (please  correct  me  if  I 
am  wrong),  no  other  people  of  the  world  has  adopted  an  Irrevocable  constitution 
containing  an  unequivocal  rule  of  law  such  as  is  to  be  found  in  the  supremacy 
clause  of  our  Constitution.  Accordingly,  it  Is  manifest  upon  tho  face  of  the 
record  that  we  are  bound  by  a  rule  of  law  which  Is  not  binding  upon  the  rest  of 
the  world.  (Please  correct  me  if  I  am  mistaken  In  my  conclusion.) 

Under  existing  principles  (rules  of  law)  of  our  Anglo-American  jurisprudence, 
it  is  recognized  that  an  agreement  which  lacks  mutuality  of  obligation  is  unen- 
forclble.  Wherefore,  pray  tell  why  we  ought  to  advocate  the  “repeal”  of  the 
only  check  and  balance  left  open  to  us  without  calling  the  whole  thing  off  to 
the  utter  embarrassment,  chagrin,  and  frustration  of  our  conscientious  diplo¬ 
mats  who  dreamed  It  up? 

On  the  other  hand,  if  we  are  to  have  a  rule  of  law  for  the  world,  let’s  get  one 
which  is  binding  on  everybody  and  which  every  responsible  citizen  in  every 
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nut  Ion  will  Hwoiir  to  support  and  defend  from  t  lie  beginning.  Then  wo  will  Imvo 
mi  Informed  amt  ifu  Intelligent  public  opinion  upon  which  to  base  Iho  oIIiiiKikiiMoii 
of  war  ami  Dio  throat  of  war  to  tin*  everlasting  reduction  of  tho  tint  tonal  debt  and 
Dio  tax  lnirdou  of  the  people  of  tho  Dnltod  States, 
fritn nk  you  vory  much  for  your  courtesy  and  consideration  In  Otis  innttor  In 
which  coiiHhlorahlo  puldlo  IntorcHl  him  boon  hIiowii. 

Pa  I  tli  fully  yours, 

J'OIIN  RltAOl.KY  iM innick. 

PKimOAKY  8,  lOCtO. 

Mr.  HoiikiitII.  I'Jhtaiiiiook, 

HdUor,  fltv  Wunhlnfjton  I'oHt,  Wu  fifthly  ton,  J).0< 

l>KAH  Mil.  Kntahiiook  :  Tluiiik  you  for  correcting  mo  In  certain  minor  partial* 
Itii'H.  Tho  fourth  paragraph,  an  corroded  by  your  brnde  research,  would  road 
IIH  folloWH ! 

4.  Noether  people,  except,  for  Afghanistan,  Amdrlii,  Bolivia,  Brazil,  nudColom- 
hla,  have  adopted  an  Irrevocahlo  constitution  containing  an  uncriiil  vocal  rule 
of  law  Ntich  iin  Is  to  ho  found  in  the  Hiipromuoy  cImuho  of  our  Constitution. 
Accordingly,  It  la  manifest  iifKin  the  face  of  Da*  record  that  wo  are  hound  by  a 
rule  of  law  which  in  not  binding  on  moat  of  Iho  world. 

In  aiiHwer  to  your  first  question  why  any  Krcat  nation  ahould  want  a  chock  on 
(not  against)  International  JuhDcc.  It  ought  to  ho  remembered  that  this  great 
Nation  from  the  beginning  him  established  checks  upon  local,  HI  a  to,  and  National 
Justice  and  which  we  are  mvorn  to  support  and  defend.  Accordingly,  there  Jh 
Hound  reimon  why  wo  Hhould  Insist  upon  a  check  on  tho  World  Court  at  hamt  to 
tho  extent  that  wo  iimlHt  upon  tho  checka  and  halanccH  In  our  own  Htate  and 
Federal  CoimtltutloiiH.  In  thla  regard,  It  ought  to  he  noted  further  that  tho  corol¬ 
lary  to  (he  Niipremacy  clause*  providen  (hat  Stale  law  Hhatl  he  ttie  rule  of  declHfon 
in  the  Federal  courts  unions  otherwise  provided  or  reipdrcd  by  tho  Coimtlttitlon, 
treaties,  or  laws  of  the  Dulled  Stall's.  In  effect,  then,  the  reservation  In  our 
acceptance  of  the  “statute”  Is  merely  an  extension  of  this  principle  and  related 
rales  of  law  governing  the  jurisdiction  of  Federal  and  State  eonrts. 

In  answer  to  your  second  uuesUon  what  difference  does  It  make,  It  ought  to  he 
remembered  according  to  your  basic  research  t  hat  most  of  the  world  powers  are 
not  hound  by  any  lntornatlonal  rule  of  law,  otherwise  recent  historical  events 
could  not  have  happened  the  way  la  which  they  have  been  reported  in  the  public 
press.  For  an  excellent  recent  summary,  please  see  “Modern  Constitutions,” 
by  KiiHsell  F.  Moore,  Llttleileld,  Adams  &  Co.,  1957.  Accordingly,  the  difference  is 
whether  we  ought  to  accept  the  double  standard  of  “Do  as  I  say  and  not  ns  I 
do”  as  a  sutlleleut  guarantee  of  peace  on  earth  and  goodwill  toward  men,  or 
whether  we  are  just  Hied  in  requiring  some  more  tangible  evidence  of  good  faith. 

On  your  last  point,  it  ought  to  lie  remembered  at  this  time  that  Congress  has 
no  more  power  under  our  Constitution  to  nullify  the  domestic  effect  of  a  ratified 
treaty  than  the  President  and  the  .Supreme  Court  have  to  enact  new  laws. 
Public  discussion  and  open  debate  ought  not  to  he  classified  as  a  drag  on  world 
Justice. 

Thunk  you  again  for  your  courtesy  and  consideration  in  this  matter. 

John  Bhaui.ky  Min  nick. 


Statkm ic.nt  of  Fhank  10.  IIoi. man,  Attouiinky  at  Law,  Skattjlk,  Wash. 

FORK  w  OKI) 

By  way  of  introducing  myself,  my  name  Is  Frank  E.  Holman,  age  74,  a  lawyer 
from  Seattle,  Wash.,  and  a  post  president  of  the  American  Bar  Association 
(1948-40).  For  purposes  of  further  identification,  there  is  attached  hereto, 
os  appendix  A,  a  biographical  sketch. 

During  the  Inst  few  mouths,  I  have  received  many  letters  asking  my  views 
regarding  the  current  movement  to  eliminate  the  so-called  Connally  reservation, 
attached  to  the  declaration  by  the  United  States  (S.  Res.  196,  Aug.  2,  11M0), 
limiting  the  U.S.  acceptance  of  the  compulsory  jurisdiction  of  the  International 
Court  of  Justice  (commonly  referred  to  as  the  “World  Court”).  Many  of  these 
letters,  as  well  us  public  statements  made  by  members  of  the  American  Bar 
Association,  even  in  the  higher  echelons,  have  exhibited  such  lack  of  under¬ 
standing  of  the  situation— particularly  of  the  historical  background— that 
about  a  week  ago,  upon  my  own  initiative  and  at  my  own  expense,  I  decided 
to  prepare,  print,  and  distribute  a  pamphlet  on  the  subject,  summarizing  some 
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of  the  facts  and  ovcntH  that,  in  my  opinion,  are  significant  hi  any  comdderu- 
tion  or  assessment  of  the  present  campaign  to  modify  or  eliminate  the  reserva¬ 
tion.  Because  of  the  amount  of  research  that  has  been  required  lu  Its  prepara¬ 
tion,  the  pamphlet  will  not  be  completed  and  ready  for  distribution  until  abodt 
February  5,  Therefore,  In  order  to  meet  the  unexpectedly  early  date  of  the 
hearings  of  the  Senate  Foreign  Relations  Committee,  I  have  prepared  somewhat 
hurriedly  this  statement  of  views  for  submission  to  the  members  of  the  com¬ 
mittee  on  the  date  now  set. 

It  seemed  particularly  lncftmt>ent  on  me  to  speak  up,  because  in  1947,  during 
the  “honeymoon  days’*  of  the  United  Nations  and  its  agencies,  1,  as  a  member 
of  the  American  liar  Association’s  special  committee  for  peace  and  law  through 
United  Nations,  the  great  majority  of  whose  members  are  now  deceased,  voted 
In  favor  of  a  recommendation  to  the  U.S.  Senate  for  the  withdrawal  of  the 
Counnlty  reservation— a  recommendation  that  1ms  been  frequently  referred  to 
by  proponents  of  withdrawal  in  recent  discussions.  Hut,  immediately  after 
1047,  proposals  and  events  affecting  the  domestic  affairs  of  the  United  States 
and  violative  of  the  provisions  and  intendments  of  the  Charter  of  the  United 
Nations,  as  to  noninterference  In  domestic  affairs,  changed  my  views  and  those 
of  many  others  with  respet  to  the  withdrawal  of  the  Connally  reservation.  These 
events  put  any  withdrawal  proposal  Into  a  deep  sleep,  from  which  it  was  not 
aroused  until  1058  by  a  group  of  enthusiasts  In  the  American  liar  Association 
for  world  peace  through  law,  who  were  apparently  willing  at  this  point  of 
world  history  to  subject  the  United  States  to  risks  that  the  Connally  reservation 
protects  us  against — risks  which,  In  my  opinion,  should  not  now  be  taken. 

Respectfully  submitted. 

Frank  E.  Holman. 

Seattle,  Wash.,  January  25t  I960. 

PART  I.  THE  CHARTER  OF  THE  UNITED  NATIONS 

The  United  Nations  Charter  was  promulgated  and  signed  in  San  Francisco, 
June  20,  1045.  During  the  deliberations  with  respect  thereto,  it  was  for  a  time 
doubtful  whether  any  agreement  could  he  reached  on  the  establishment  of  a 
World  Court.  Certainly  none  would  have  been  reached  creating  a  World  Court 
with  compulsory  jurisdiction  over  the  member  states  represented  at  that  Con¬ 
ference,  as  will  appear  from  a  reading  of  State  Department  Publication  2355 — 
Conference  Series  72— being  a  letter  of  .Tune  20,  1045,  to  the  President  of  the 
United  States  from  Mr.  Edward  R.  Stettinlus,  Jr.,  the  then  Secretary  of  State. 

But,  in  order  to  have  a  World  Court  at  all,  an  ingenious  and  somewhat  subtle 
compromise  was  arrived  at,  whereby,  under  chapter  XIV  of  the  charter,  an 
"International  Court  of  Justice"  was  established  as  a  principal  organ  of  the 
United  Nations,  to  function  only  in  accordance  with  a  so-called  “statute”  annexed 
to  the  charter  and  made  a  part  thereof.  Though  all  members  of  the  United 
Nations  are  declared  to  lie  “ipso  facto,  parties  to  the  ‘statute’ "  and  may  there¬ 
fore  voluntarily  resort  to  the  Court  for  the  settlement  of  any  particular  inter¬ 
national  dispute,  no  nation  is  subject  to  the  general  compulsory  jurisdiention 
of  the  Court  except  to  the  extent  that  it  may  so  agree  in  a  formal  “declaration” 
deposited  with  the  Secretary-General  of  the  United  Nations.  In  other  words, 
without  such  affirmative  action  by  way  of  depositing  such  a  declaration,  the 
Court  has  no  jurisdiction  over  the  member  states  except  as  to  international 
disputes  where  nations  voluntarily  submitted  or  referred  a  particular  matter 
to  it  A  declaration  according  general  and  compulsory  jurisdiction  to  the 
Court  is  effective  only  in  accordance  with  its  terms  which  each  nation  sees  fit 
to  specify  in  the  “declaration”  (Court  statute,  eli.  II,  art.  30(5) ). 

The  Court  is  authorized  to  issue  advisory  opinions  under  certain  situations 
si>eciflod  in  the  charter,  but  these  have  no  binding  force  or  effect  even  upon  the 
particular  nations  involved  in  the  matter.  However,  in  February  of  1940,  by 
indirection,  the  General  Assembly  attempted  to  give  advisory  opinions  of  bind¬ 
ing  force.  This  was  the  first  effort  to  circumvent  the  charter  with  respect  to 
noninterference  in  the  domestic  affairs  of  the  member  states,  and  will  be  re¬ 
ferred  to  later  in  connection  with  other  events  and  efforts  in  and  out  of  the 
United  Nations,  to  bring  our  domestic  affairs  within  the  orbit  of  international 
determination. 

In  submitting  the  charter  for  approval  and  ratification,  the  then  Secretary 
of  State  and  Chairman  of  the  U.S.  delegation  to  the  United  Nations  Conference  at 
San  Francisco.  Mr.  Edward  R.  Stettinlus,  Jr.,  in  his  formal  letter  to  the  Pres¬ 
ident  of  the  United  States,  dated  June  20,  1945,  explaining  the  charter  and  its 
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intendments— which  letter  was  published  and  widely  circulated — stated  and 
represented  that,  under  the  charter  (which  included  the  World  Court  as  one 
of  the  principal  organs  of  the  United  Nations),  "the  sovereign  equnlity  of  the 
member  states  is  declared  to  be  the  foundation  of  their  association  with  each 
other."  This  clearly  indicated  that  no  state,  by  its  approval  of  the  charter 
would,  ipso  facto,  gives  up  or  forfeits  its  sovereignty  so  far  ns  the  various 
agencies  of  the  United  Nations  were  concerned;  unless,  of  course,  as  provided 
in  the  charier,  a  state  voluntarily  elected  so  to  do.  This  was  why  the  right 
of  veto  was  preserved  with  respect  to  the  Hecurlty  Council,  the  chief  enforcement 
agency  of  the  United  Nations.  Unless  this  power  of  veto  is  voluntarily  waived, 
no  state  Is  to  bo  bound  by  decisions  of  the  Security  Council. 

Mr.  Stettinlus  said,  inter  aliu,  hi  this  connection:  "The  Security  Council  is 
not  the  enforcement  agency  of  a  world  state,  since  world  opinion  will  not 
accept  the  surrender  of  sovereignty  which  the  establishment  of  a  world  state 
would  demand.  Tlio  Hecurlty  Council,  therefore,  depends  upon  the  sovereign 
member  states  (of  the  Council)  for  the  weapons  both  of  persuasion  and  of  force 
*  *  *  (but)  they  shall  exercise  their  power  only  in  agreement  with  each  other 
and  not  in  disagreement.”  In  other  words,  any  one  member  of  the  Council,  in 
disagreement,  may  exercise  a  veto  power.  The  Security  CouncH’s  power  of  com¬ 
pulsion  as  against  a  member  state  Is  controlled  by  this  right  of  veto,  in  order 
to  preserve  the  principle  of  sovereignty;  and,  on  the  snme  theory,  a  member 
state  was  accorded  the  clear  right  to  limit  and  control  the  compulsory  jurisdic¬ 
tion  of  the  World  Court  by  the  nature  and  character  of  the  declaration  it  chose 
to  llle  with  the  Secretary  Ceneral. 

The  United  Nations  Charter  is  a  multipartite  treaty  and,  ns  such,  under  our 
form  of  government,  was  required  to  be  submitted  to  the  President  and  to  the 
Senate  for  approval  and  ratification.  The  prompt  consent  of  the  U.S.  Senate 
was  obtained  July  28,  1045.  This  consent  was  based  largely  upon  the  represen¬ 
tations  made  by  Mr.  Stettinlus  and  the  State  Department,  that  it  in  no  sense 
constituted  a  form  of  world  government  and  that  neither  the  Senate  nor  the 
American  people  need  be  concerned  that  the  United  Nations  or  any  of  its  agencies 
would  Interfere  with  the  sovereignty  of  the  United  States  or  with  the  domestic 
affairs  of  the  American  people. 

The  ardent  internationalists  and  the  world-government  enthusiasts  were  dis¬ 
appointed  with  the  charter.  They  had  tried  at  San  Francisco  to  have  the  Con¬ 
ference  of  Nations  set  up  a  world  government.  After  the  churter  was  promul¬ 
gated,  and  after  its  adoption,  they  proceeded  and  have  since  and  are  still  pro¬ 
ceeding,  by  a  variety  of  devious  maneuvers  and  clever  resorts  to  semantics,  to 
transform  the  United  Nations  into  a  world  government  or  to  give  it  many  of 
the  incidents  thereof.  A  number  of  these  maneuvers  will  be  specified  later, 
but  it  may  be  stated  here  in  passing  that  the  present  effort  to  modify  or  elimi¬ 
nate  the  Connolly  reservation  is  one  of  them. 

In  addition  to  specific  negations  in  the  charter,  that  there ^was  no  intention 
of  establishing  a  world  government  or  any  of  the  incidents  thereof,  as  shown 
by  the  veto  provisions  with  respect  to  the  Security  Council  and  the  provisions 
according  each  nation  the  right  to  file  an  acceptance  (under  such  terms  as  it 
saw  fit)  of  the  compulsory  jurisdiction  of  the  World  Court,  there  were  other 
specific  negations  like  that  found  in  article  2,  subparagraph  7,  which  reads  as 
follows: 

"Nothing  contained  in  the  present  charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  any  state  or  shall  require  the  members  to  submit  such  matters  to  settlement 
under  the  present  charter.” 

Moreover,  in  describing  the  general  nature  of  the  charter  and  its  intendments, 
Mr.  Stettinlus  further  assured  the  Senate  and  the  American  people  as  follows : 

"The  charter  commits  the  United  Nations  to  the  maintenance  of  ‘international 
peace  and  security,*  to  the  development  of  ‘friendly  relations  among  nations 
based  on  respect  for  the  principle  of  equal  rights  and  self-determination  of  peo¬ 
ples,*  and  to  the  achievement  of  ‘international  cooperation  in  solving  interna¬ 
tional  problems,’  *  *  * 

"Further,  in  its  capacity  as  a  declaration,  the  charter  states  the  principles 
which  its  members  accept  as  binding.  ‘Sovereign  equality*  of  the  member  States 
is  declared  to  be  the  foundation  of  their  association  with  each  other.  Fulfill¬ 
ment  in  good  faith  of  the  obligations  of  the  member  states  is  pledged  ‘in  order 
to  ensure  to  all  of  them  the  rights  and  the  benefits  resulting  from  membership* 
in  the  organization.  Members  are  to  ‘settle  their  international  disputes  by  peace- 
51053— 60 - 30 
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ful  means'  ami  in  such  man  nor  an  not  to  oudungcr  international  peuco  and 
security,  and  Justice.  Members  uro  to  ‘refrain  In  their  International  rolutloiiH 
from  the  threat  or  use  of  force  against  the  territorial  Integrity  or  iiolltleal  inde¬ 
pendence  of  any  state,  or  in  any  other  manner  Inconsistent  with  the  purposes  of 
the  United  Nations.’  At  the  same  time  members  hind  themselves  to  give  the 
organization  'every  assistance  in  any  action  It  takes'  in  accordance  with  the 
charter,  and  to  ‘refrain  from  giving  assistance  to  any  state  against  which  the 
United  Nations  Is  taking  preventive  or  enforcement  action.*  ” 

In  addition  to  pointing  out  that  the  Security  Council  was  not  to  be  “the  en¬ 
forcement  agency  of  a  world  state  since  world  opinion  will  not  accept,  the  sur¬ 
render  of  sovereignty  which  the  establishment  of  u  world  state  would  doimind,” 
Mr.  StettlnluN  closed  the  door  as  to  certain  other  principal  organs  of  the  United 
Nations  being  instrumentalities  of  a  world  state  as  follows: 

“A  similarly  realistic  acceptance  of  the  facts  of  the  actual  world  limits  the 
General  Assembly  to  discussion  and  deliberation  without  the  power  to  legislate, 
since  the  power  to  legislate  would  necessarily  encroach  upon  the  sovereign  in- 
deiKUHleuco  of  the  member  states.  So  too,  the  Economic  and  Social  Council  has 
no  power  or  right  to  interfere  with  the  domestic  affairs  of  the  states  composing 
the  United  Nations.  And  for  tho  same  raison  thv  jurisdiction  of  the  Court  is 
limited.”  (  Emphasis  supplied] 

With  all  the  foregoing  representations  and  assurances,  both  in  the  charter 
itself  and  on  the  part  of  the  Secretary  of  State,  who  was  also  Chairman  of  the 
U.S.  delegation  at  San  Francisco,  and  on  the  part  of  other  high  government 
otllcials  who  participated  In  the  United  Nations  Conference  there,  the  Senate 
and  most  of  the  American  press  and  a  very  large  part  of  the  citizenry,  includ¬ 
ing  the  American  liar  Association,  joined  in  proclaiming  that  the  structure  of 
an  international  organization  bad  at  last  been  devised  under  which  all  nations, 
great  and  small,  would  be  able  to  maintain  International  peace  and  security.  It 
was  broadly  asserted  that  henceforth  all  nations  through  the  agencies  of  the 
United  Nations  would  discuss  and  determine  their  controversies  peaceably  ami 
live  in  a  friendly  relationship  but  under  the  principle  of  the  self-determination  of 
peoples  as  to  their  sovereignty  and  as  to  their  domestic  affairs.  So  universal  was 
the  acclaim  of  the  charter  that  it  was  ratified  by  the  U.S.  Senate  almost  without 
debate  and  with  only  two  dissenting  votes  and  very  soon  thereafter  ratified  by 
more  than  50  other  nations. 

The  years  1940  and  1017  became  the  “honeymoon  period  of  tho  charter.” 

The  writer,  as  a  member  of  the  American  liar  Association’s  Peace  and  I, aw 
Committee  and  otherwise  in  public  and  private  utterances,  was  as  enthusiastic 
for  the  charter  as  were  any  of  its  most  enthusiastic  supporters;  and  continued 
so  to  be  until  the  world  government  advocates  (by  whatever  name  called)  both 
in  and  out  of  the  U.N.,  began  to  try  to  circumvent  or  alter  its  intendments  so 
as  to  deny  to  the  United  States  the  right  to  rely  on  Its  provisions  and  its  prin¬ 
ciples  with  respect  to  the  protection  of  our  constitutional  rights  and  liberties  and 
the  control  of  our  domestic  affairs. 

The  charter  itself  (oh.  XVIII)  contains  specific  provisions  for  its  amendment, 
but  as  with  many  of  our  liberal  friends  who,  without  resorting  to  the  slower 
hut  more  valid  and  more  honest  process  of  amendment,  have  sought  and  unfor¬ 
tunately  succeeded  in  changing  our  Federal  Constitution  with  respect  to  many 
State  and  individual  rights  through  executive,  legislative  and  judicial  pro¬ 
nouncements,  the  internationalists  also  eschew  the  amendment  process  with 
respect  to  the  United  Nations  Charter.  It  should  be  pointed  out  that  changes 
in  our  Federal  Government  have  often  been  wrought  by  beguiling  the  American 
people  with  phrases  and  slogans— the  New  Deal,  the  Fair  Deal,  the  General 
Welfare,  Civil  Rights,  Social  Security,  etc.,  etc.  So,  in  the  international  field, 
we  are  beguiled  with  such  phrases  as  World  Pence,  World  Order,  Human  Rights, 
and  World  Peace  under  Law  (whose  law?).  The  world  government  advocates, 
while  relying  on  all  the  above  self-serving  and  argumentative  phrases,  have  re¬ 
cently  adopted  the  technique  of  avoiding  the  actual  phrase  or  label  of  world 
government  by  speaking  of  world  order  or  world  law.  Witness  the  recent  book 
by  Mr.  Moses  Moskowitz  entitled  “Human  Rights  and  World  Order,”  in  my  re¬ 
view  of  which  (American  Bar  Association  Journal  of  August  1059)  I  pointed 
out:  “Though  it  is  carefully  disguised  and  the  phrase  as  such  is  never  used 
in  the  book,  lurking  in  the  background  of  this,  as  of  all  other  crusades  for  a 
worldwide  code  of  human  rights  enforceable  by  a  supranational  authority,  is 
the  old  bogey  of  world  government  This  is  the  world  order  sought  to  be 
established.” 
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Even  among  those  who  worked  hurt!  for  the  Brlcker  amomlnient  aro  Homo  who 
<lo  not  Hoem  to  recognize  Unit  In  voicing  and  supporting  Homo  of  the  slogans 
abovo  mentioned,  they  aro  actually  being  beguiled  Into  supporting  the  world 
government  movement  in  IhlH  country.  In  Haying  thin  and  In  making  the  ob- 
Horvatloim  In  the  preceding  paragraph  regarding  phraHOH  and  Hlogann,  I  do  not 
wink  to  be  ofToiiHlvely  critical ;  but  lu  all  earnestness,  1  deem  it  important  to  try 
to  Htlmulato  Home  of  my  old  frlcndH  to  do  a  little  thinking  on  their  own  account 
and  take  Htock  of  the  Hltuatlon  uh  to  which  Hide  of  this  great  Ihhuo  now  involved 
in  the  confualon  of  HloguiiH  and  phrases  they  are  really  on — the  Ihhuo  n»  between 
world  government,  on  tbe  one  hand,  and  the  independence  and  integrity  of  the 
United  Htates  and  the  rlghtH  and  llbcrtloH  of  Uh  citizens  on  the  other. 

Ah  already  pointed  out,  tho  United  Staten  wan  one  of  the  Ural  imtlonH  to  ratify 
the  charter.  The  advice  and  eminent. of  tbe  Henate  wa«  given  on  July  28,  1U45, 
only  two  negative  votoH  being  recorded.  Ah  of  October  20, 11)45,  tho  then  Ameri¬ 
can  Secretary  of  State  (Mr,  Byrnes)  proclaimed  Unit  tbe  necessary  ratltlcatlenH 
and  depoHltH  bad  been  eompleted,  ho  ttmt  tbe  eburter  bad  become  *‘u  part  of  tho 
luw  of  nations.” 

I’AIIT  H.  TUB  WOULD  (JOUUT 

The  World  Court  Ih  now  composed  of  in  memberH  or  judges,  of  which  one 
1h  a  citizen  of  tbe  United  Staten,  one  of  Croat  Britain,  and  one  of  AiiHtrulia, 
and  tbe  others  are  cillzeiiH  of  the  United  Arab  Republic,  Natlonallat  China, 
Greece,  Boland,  France,  Mexico,  Panama,  Argentina,  Uruguay,  Norway,  Bakin- 
tail,  and  Soviet  RumhIu.  Only  three  Judges  are  from  common  law  countrloH, 
four  are  Latin  Americana,  two  lire  from  Moslem  countries,  two  are  Communist, 
one  Chinese,  and  one  each  from  Greece,  France,  and  Norway. 

It  Ih  liiterestiug  to  note  at  this  point  that  the  United  Nations  Commission 
on  Human  ItigblH  (consisting  of  18  members)  also  bad  one  member  from  (be 
United  States,  one  from  Australia,  and  one  from  Great  Britain,  and  that  tbe 
others  wore  from  countries  each  having  a  dllTorcnt  historical  and  legal  back¬ 
ground,  which  In  no  way  tits  I bem  to  understand  and  appreciate  what,  by  tbe 
United  States  and  its  citizens,  has  been  traditionally  and  without  question 
considered  a  domestic  matter  Instead  of  a  matter  of  international  concern, 
like  our  American  rights  as  fixed  by  our  own  Constitution  and  BUI  of  UlghtH, 
Tbe  other  15  members  of  tbe  Human  Rights  Commission  came  from  tbe  fol¬ 
lowing  countries : 

Belgium. 

Byelorussian  Soviet  Socialist  Republic. 

Chile. 

Chinn. 

Egypt. 

France. 

India. 

Iran. 

Lebanon. 

Bunumu. 

Philippine  Republic. 

IJkrnnian  Soviet  Socialist  Republic. 

Union  of  Soviet  Socialist  Republics. 

Uruguay. 

Yugoslavia. 

As  n  consequence,  as  will  be  pointed  out  later,  the  Human  Rights  Commis¬ 
sion  bftd  no  hesitation  in  making  pronouncements  and  drawing  covenants  and 
pacts,  modifying  and  distorting  many  of  our  American  rights  and  liberties 
as  fixed  and  guaranteed  by  our  own  Constitution  and  Bill  of  Rights.  More 
of  this  later. 

The  World  Court  is  in  no  way  bound  or  guided  by  any  definite  rules  or  sys¬ 
tem  of  law  such  as  the  common  law  or  the  American  system  of  constitutional 
law.  It  is  entirely  free  to  make  up  its  own  rules  and  render  any  Judgment 
its  members  can  agree  on,  as  influenced  by  each  judge’s  own  particular  legal 
concepts,  and  one  may  add  as  influenced  by  bis  national  pride  or  interest — 
and  there  is  no  appeal. 

It  is  said  by  those  who  favor  the  modification  or  withdrawal  of  the  Con- 
nally  reservation  (report  ABA  section  of  International  and  Comparative  Law, 
Aug.  1950,  page  51  et  seq.)  that  the  Court’s  “compulsory”  jurisdiction  is,  in  any 
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event,  greatly  limited  (court  statute  art.  3(1(2))  l»y  being  confined  to  the  fol¬ 
lowing  orbit : 

1.  The  consideration  of  only  legal  disputes; 

2.  Interpretation  of  a  treaty ; 

3.  Any  question  of  international  law ; 

4.  The  existence  of  any  fact  which,  if  established,  would  constitute  a  breach 
of  an  international  obligation ; 

5.  The  nature  or  extent  of  repa ration  to  be  made  for  the  breach  of  an  inter¬ 
national  obligation. 

By  what  system  of  law  would  the  members  of  the  World  Court  decide  what 
Is  and  what  is  not  a  legal  dispute?  There  is  presently  no  accepted  definition 
or  principle  of  International  law  which  determines  that  question.  Therefore, 
in  making  up  ills  mind,  each  member  of  the  Court  would  have  to  resort  to  his 
own  particular  system  of  law  as  to  what  is  a  ‘‘legal  dispute/* 

Suppose  we  decided  to  discontinue  foreign  aid  to  some  Communist  or  neu¬ 
tralist  nation  now  receiving  it,  and  that  nation  sued  us  in  the  World  Court 
because  we  were  hurting  its  economy.  Who  is  to  say  that  the  Court  would 
not  rulo  that  this  constituted  an  international  legal  dispute,  though  we  would 
consider  it  essentially  a  matter  of  our  own  business,  to  what  nation  and  when 
we  will  give  foreign  aid.  Except  for  the  Connally  reservation,  the  World  Court 
could  decide  otherwise  and  we  would  have  no  appeal. 

Under  the  terms  of  the  Charter,  we  pledge  ourselves  to  promote  full  employ¬ 
ment  and  social  and  economic  progress  for  all  peoples.  Who  is  to  say  that  the 
World  Court  would  not  consider  this  an  international  legal  dispute  and  render 
judgment  against  us  accordingly  if  some  other  nation  made  a  showing  that  we 
have  not  lived  up  to  the  pledge  of  the  Charter  by  not  furnishing  such  aid  to 
promote  full  employment  and  social  and  economic  progress  in  a  particular  na¬ 
tion?  Again,  the  question  of  when,  to  whom,  and  to  what  extent  we  furnish 
foreign  aid  Is  a  matter  of  our  own  business.  Except  for  the  Connally  reserva¬ 
tion,  we  could  not  determine  that  matter  for  ourselves. 

When  It  comes  to  the  “Interpretation  of  a  treaty”  it  only  becomes  necessary 
to  incorporate  in  treaty  form  any  matter  involving  our  domestic  affairs  for  the 
World  Court  to  obtain  jurisdiction  over  such  matter.  As  will  appear  later,  the 
internationalists  have  sought  and  still  propose  to  seek  by  various  treaties,  cove¬ 
nants,  and  pacts,  to  bring  many  of  our  domestic  affairs  into  the  orbit  of  interna¬ 
tional  definition  and  determination. 

As  to  the  World  Court’s  jurisdiction  over  "any  question  of  international  law,” 
that  too  involves  a  wide  field  of  speculation  and  definition  and,  under  our  State 
Department’s  official  declaration  of  1030  that  there  is  no  longer  "any  real  dif¬ 
ference  between  domestic  and  foreign  affairs”  (State  Department  Publication 
3072.  Foreign  Affairs  Policy  Series  26,  released  September  1050),  the  World 
Court  could  hold  that  many,  if  not  all,  of  our  domestic  matters  have  become  so 
much  matters  of  international  concern  that  they  may  be  properly  considered  as 
being  subject  to  international  law— that  is,  it  could  so  hold,  except  for  the  pro¬ 
tection  of  the  Connally  reservation. 

It  should  be  kept  in  mind  that  international  law  or  the  law  of  nations  is  not 
enacted,  but  Is  made  up  of  the  general  rules  and  principles  of  law  customarily 
recognized  by  civilized  nations,  supplemented,  from  time  to  time,  by  formal 
conventions,  pacts,  and  treaties  and  by  declarations  and  pronouncements  of 
governments  and  the  judicial  decisions  of  the  courts  of  civilized  nations,  and 
even  by  the  pronouncements  of  so-called  international  jurists  and  text  writers. 
In  fact,  article  38  (Id)  of  the  statute  specifically  provides  that  the  World  Court 
may  look  to  the  teachings  of  the  most  highly  qualified  publicists  of  the  various 
nations,  for  the  determination  of  international  law.  Therefore,  the  World  Court 
has  a  very  wide  (not  limited)  power  of  determining  what  is  a  question  of  inter¬ 
national  law,  and  its  determinations  may  be  based  on  the  teachings  of  internal 
tionnlly  biased  publicists. 

As  to  the  other  categories  of  the  jurisdiction  of  the  World  Court  dealing  with 
the  "breach  of  an  International  obligation”  and  the  "nature  and  extent  of  the 
reparation  to  be  made  for  the  breach  of  an  international  obligation,”  there  also 
arises  the  question,  "What  is  an  international  obligation?”  If  all  the  vague 
and  general  humanitarian  promises  made  in  the  United  Nations  Charter,  ns  for 
example  to  promote  full  employment  and  social  and  economic  progress  for  all 
peoples  of  the  world,  are  such  international  obligations  and  a  nation  complains 
to  the  World  Court  that  we  have  not  lived  up  to  the  obligations  by  our  faiture 
to  give  adequate  aid  and  assistance  In  reviving  the  economy  of  that  country  and 
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enabling  it  to  achieve  full  employment  and  social  and  economic  progress,  the 
World  Court  could  hold  us  liable  for  the  breach  of  such  an  international  "obli¬ 
gation0  and  award  reparations  therefor.  The  Connally  reservation  saves  us 
from  that  predicament 

Though  some  members  of  the  World  Court,  in  rare  instances,  might  act  capri¬ 
ciously  or  in  a  spirit  of  prejudice  toward  one  of  the  litigants,  for  example  the 
United  States,  we  must  confess  that  caprice  and  prejudice  could  occur  and  has 
occurred,  not  only  on  the  part  of  some  judges  of  our  own  courts,  but  in  the  delib¬ 
erations  of  any  body  of  human  beings  sitting  in  judgment  ui>on  any  matter. 
But  no  argument  is  intended  here  on  that  score.  It  is  not  suggested  that  any 
member  of  the  World  Court  will  act  willfully  in  disregard  of  Ids  solemn  declara¬ 
tion  (statute  article  20)  "that  he  will  exercise  his  powers  impartially  and  con¬ 
scientiously.”  But  he  can  and  will  necessarily  act  in  the  light  of  his  i»ersonal 
views  and  experiences  and,  as  previously  pointed  out,  the  majority  of  the  mem¬ 
bers  como  from  countries  where  there  is  no  knowledge  or  appreciation  of  our 
form  of  government  or  what  matters  Americans  have  traditionally  believed  were 
within  their  own  domestic  jurisdiction. 

What  reason  is  there  to  suppose  that  a  majority  of  the  World  Court  will 
approach  or  view  these  matters  any  differently  than  the  U.N.  Commission  on 
Human  Rights?  The  members  of  that  Commission  have,  for  the  most  part, 
been  able  and  distinguished  citizens  of  the  countries  from  which  they  were 
selected  ,*  quite  a  number  were  able  lawyers  in  their  own  countries,  ns  for  exam¬ 
ple,  Mr.  Rene  Cassin  of  France,  Dr.  Charles  Malik  of  Lebanon,  and  the  Honorable 
Carlos  Romulo  of  the  Philippine  Republic.  But,  in  their  deliberations  as  mem¬ 
bers  of  the  Commission  on  Human  Rights,  they  rellected  their  own  views,  based 
upon  their  own  historical  and  legal  backgrounds  and,  in  spite  of  the  prohibitions 
in  the  Charter  (like  those  in  article  2,  subpar,  7)  against  the  United  Nations 
intervening  "in  matters  which  are  essentially  within  the  domestic  jurisdiction" 
of  any  member  state,  they  formulated  convention  after  convention  containing 
proposals  that  affected  or  intervened  in  matters  which  Americans  have  always 
treated  as  "essentially  within  the  domestic  jurisdiction”  of  the  United  States. 
The  World  Court,  man  for  man  and  in  the  aggregate,  represents  no  greater  ability 
or  personal  integrity  than  did  the  U.N.  Commission  on  Human  Rights. 

The  difficulty  we  are  talking  about  is  inherent  in  both  instances.  Citizens  or 
nationals  of  Pakistan,  Egypt,  Greece,  Lebanon,  and  other  countries  like  Poland, 
the  Scandinavian  countries,  the  South  American  countries,  and  the  Soviet  Union, 
and  even  France,  are  grounded  in  systems  of  law  which  in  no  way  fit  them  to 
understand  what,  to  us,  is  essentially  a  domestic  matter. 

Among  the  many  strange  and  unbelievable  results  of  the  deliberations  of  the 
Commission  on  Human  Rights,  was  that,  after  400  meetings,  a  majority  refused 
to  include  in  the  Covenant  on  Human  Rights  any  provision  recognizing  or  guaran¬ 
teeing  the  basic  American  right  to  own  private  property  and  be  secure  in  its 
enjoyment  as  against  its  arbitrary  seizure  by  government.  The  reason,  of 
course,  is  that  in  most  of  the  countries  from  which  the  members  of  the  Com¬ 
mission  came,  the  government  is  free  to  expropriate  private  property  when  and 
as  it  sees  fit  and  to  provide  such  compensation,  or  none,  as  it  sees  fit  Under  our 
concept  of  freedom,  no  man  can  truly  be  free  who  lacks  the  right  to  own  property 
and  to  be  secure  in  its  enjoyment.  It  can  be  taken  or  damaged,  even  for  public 
use,  only  by  .what  we  call  "due  process.” 

As  Senator  Borah  once  said  (and  he  was  not  by  any  means  classed  as  a 
conservative) : 

"*  *  *  what  are  these  property  rights  which  are  guaranteed  and  made  safe  by 
the  Constitution?  What  an  inseparable  part  are  they  of  human  rights?  Is  not 
the  right  to  acquire,  own  and  enjoy  property  a  part  of  human  rights?  Is  there 
any  such  thing  as  personal  liberty  without  it?  There  Is  a  very  large  portion  of 
the  human  family  at  this  time  who  will  tell  you  that  liberty,  family  happiness 
and  contentment  were  all  lost  in  the  self-same  hour  that  they  lost  the  right  to 
acquire  property  and  to  be  secure  in  its  enjoyment.  The  framers  were  wise 
enough  to  know  and  brave  enough  to  declare  that  when  you  have  made  property 
rights  secure,  you  have  contributed  incalculably  to  human  rights  and  to  human 
liberty.” 

In  connection  with  many  other  American  concepts  like  freedom  of  speech  and 
freedom  of  press,  a  majority  of  the  members  of  the  Commission  on  Human 
Rights*  In  formulating  the  provisions  of  the  covenant  and  of  the  convention  on 
"Freedom  of  Information”  and  provisions  of  other  conventions,  so  little  under¬ 
stood  our  concepts  that  these  precious  American  rights  were  changed  (and  to  us 
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distorted)  and  were  rewritten  in  order  to  conform  them  to  a  kind  of  common 
denominator  agreeable  to  the  concepts  in  the  systems  of  law  of  other  countries. 
The  deliberations  of  the  U.N.  Commission  on  Human  Rights  reveal  the  inherent 
difficulty  and  danger  of  according  to  any  international  commission  or  court  the 
power  to  determine  what  matters  are  essentially  within  the  domestic  jurisdic¬ 
tion  of  the  United  States.  . 

World  peace  would  be  purchased  at  a  high ••price,  so  far  as  the  United* States 
is  concerned,  if  it  resulted  in  submitting  the  determination  of  the  nature  and 
character  of  our  American  rights  and  liberties  to  a  world  tribunal.  It  would  not 
be  a  livable  peace  for  the  American  people.  As  a  matter  of  fact,  as  will  be 
shown  later,  the  cause  of  world  peace  will  not,  in  any  sense,  he  advanced  by 
withdrawing  the  Connally  reservation,  any  more  than  it  would  be  advanced  by 
Australia  and  several  other  countries  giving  up  the  particular  reservations 
made  in  their  declarations  in  accepting  the  compulsory  jurisdiction  of  the  World 
Court. 

We  seem  always  to  have  in  this  country  a  considerable  number  of  ordinarily 
patriotic  citizens  who,  under  the  influence  of  some  noble  catchphrase  or  slogan, 
join  with  others  who  believe  that  patriotism  is  an  old-fashioned  and  narrow¬ 
minded  concept  and  who  have  convinced  themselves  that  the  only  way  to  attain 
world  peace  is  to  give  America  away — to  give  America  away,  not  only  in  the 
form  of  money  and  material  resources,  but  also  in  the  form  of  giving  up  and 
surrendering  our  sovereignty  and  our  previous  American  rights  and  liberties,  as 
fixed  and  guaranteed  by  our  Constitution  and  our  Hill  of  Rights,  and  heretofore 
regarded  as  inalienable. 

A  considerable  legal  argument  can  be  made  that  the  Senate  has  no  power  under 
the  Constitution  to  relinquish*  the  Connally  reservation,  and  that  it  nevet  did 
have  the  power  to  submit  to  the  Jurisdiction  of  an  international  court  matters 
which,  under  our  Constitution  and  laws,  are  essentially  within  the  jurisdiction 
of  the  United  States  or  of  the  several  sovereign  States  thereof.  It  makes  no 
sense  to  say  that  we  do  not  do  this  by  merely  permitting  an  international  court 
to  decide  what  are  and  what  are  not  domestic  matters  instead  of  deciding  this 
question  for  ourselves  as  the  Connally  reservation  provides.  Because  in  giving 
the  court  jurisdiction  to  decide  the  question,  we  do  permit  the  sovereignty  of 
the  United  States  over  its  own  affairs  to  be  substantially  impaired  by  submit¬ 
ting  such  matters  to  an  international  court.  To  reason  otherwise  is  to  indulge 
in  naive  circumlocution. 

It  Is  not  denied  that,  under  the  Constitution,  the  Federal  Government  may 
voluntarily  .submit  truly  international  questions  to  an  international  tribunal  on. 
a  case-by-case  basis.  It  has  been  done  this  way  over  and  over  again.  But  the 
Constitution  does  not  anywhere  contemplate  an  unqualified  blanket  advance- 
relinquishment  of  sovereignty  to  an  international  tribunal  to  determine  what 
from  our  point  of  view  and  under  our  Constitution  and  laws,  may  be  domestic 
questions.  It  is  doubtful  whether  such  an  absolute  blanket  submission  to'com- 
ptdsory  jurisdiction  of  the  World  Court  can  be  authorized  other  than  by  con¬ 
stitutional  amendment  approved  by  three-fourths  of  the  States,  as  provided  in 
article  V,  rather  than  by  Senate  action  alone.  Let  anyone  point  to  any  indica¬ 
tion  that  the  Founding  Fathers  contemplated  an  unqualified  blanket  release  of 
power  of  the  kind  that  would  occur  with  the  withdrawal  of  the  Connally  reser¬ 
vation. 

PART  III.  THE  CONNATXY  RESERVATION 

Although  the  charter  was  promptly  ratified,  almost  by  unanimous  vote  in  the 
Senate,  delay  occurred  in  taking  action  with  respect  to  adopting  and  filing  the 
U.S.  declaration  accepting  compulsory  jurisdiction  of  the  World  Court,  as  pro¬ 
vided  by  article  30  of  the  statute.  Senator  Morse,  in  November  1045,  made 
an  effort  to  secure  the  passage  of  a  form  of  declaration  (S.  Res.  160)  in  con¬ 
nection  with  the  United  Nations  Participation  Act,  but  the  sponsors  of  that  act 
were  not  willing  to  include  in  it  an  authorization  for  a  declaration  as  to  the 
jnrisdiction  of  the  World  Court  over  the  United  States.  Senator  Morse,  there¬ 
fore,  introduced  Senate  Resolution  190,  which  was  received  and  referred  to  the 
Committee  on  Foreign  Relations.  The  matter  then  stood  in  abeyance  until  the 
favorable  renort  of  the  Foreign  Relations  Committee,  July  25, 1940,  when  Senator 
Morse’s  resolution  (S.  190)  for  unconditional  acceptance  by  the  United  States 
of  the  compulsory  jurisdiction  of  the  International  Court  of  Justice  was  reported 
to  the  Senate.  In  view  of  the  Senate’s  practically  unanimous  approval  of  the 
charter  the  previous  year,  why  was  a  declaration  under  article  30  of  the  statute 
not  immediately  passed — even  witbr  nt  debate  and  certainly  without  amendment? 
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Because,  unlike  the  peace  and  law  committee  of  the  ABA,  of  which  the  writer 
was  a  member  during  the  years  1945,  1946,  and  1947,  and  upon  whose  recom¬ 
mendation  the  house  of  delegates  relied  in  this  matter — and  unlike  many  other 
organizations  and  individuals  then  still  experiencing  the  enthusiasm  of  the 
‘‘honeymoon  period”  of  the  United  Nations — there  were  a  number  of  Senators 
who  had  begun  to  suspect  that  certain  internationalists,  both  in  and  out  of 
the  United  Nations,  were  laying  plans  to  have  the  U.N.  exercise  the  powers  of 
a  world  state  and  to  transform  various  of  its  agencies  into  instrumentalities  of 
a  world  government,  to  such  an  extent  as  would  seriously  invade  our  exclusive 
jurisdiction  over  our  domestic  affairs. 

Fears  along  these  lines  were  justified  on  account  of  several  specific  develop¬ 
ments  in  the  United  Nations  itself.  These  were  augmented  by  the  fact  that  the 
great  majority  of  members  of  the  World  Court  were  from  countries  whose  his¬ 
torical  and  legal  backgrounds  were  such  that  they  could  not  have  any  knowledge 
or  appreciation  of  the  American  form  of  government  and  what  to  us  is  essen¬ 
tially  within  the  jurisdiction  of  the  United  States  or  the  several  sovereign  states 
thereof.  Such  fears  were  sufficient  to  influence  many  Senators  who  were  recog¬ 
nized  to  be  definitely  international  in  their  views,  such  as  Senators  Vnndenberg 
and  Austin,  to  vote  for  the  Connally  reservation,  even  though,  as  members  of 
the  Foreign  Relations  Committee,  they  had  joined  in  the  report  of  that  com¬ 
mittee  of  July  25,  1046,  favoring  the  Morse  resolution  (S.  196),  involving  an 
unconditional  compulsory  jurisdiction  over  the  United  States  of  the  World  Court. 

Some  will  say  that  the  withdrawal  of  the  Connally  reservation,  to  wit  the 
mere  elimination  of  the  language,  “as  determined  by  the  United  States,”  will 
still  leave  the  American  Declaration  of  Acceptance  with  a  limitation  as  to 
“disputes  with  regard  to  matters  which  are  essentially  within  the  jurisdiction 
of  the  United  States”  and  that,  therefore,  our  acceptance  of  jurisdiction  will 
still  exempt  our  domestic  affairs  and  be  a  conditional,  rather  than  an  uncon¬ 
ditional,  acceptance.  However,  this  offers  no  assurance  of  protection  to  the 
United  States,  as  to  interference  In  its  domestic  affairs,  because  the  determina¬ 
tion  of  what  matters  are  domestic  and  what  international  would  then  be  subject 
to  the  sole  jurisdiction  of  the  World  Court,  the  majority  of  the  members  of 
which,  by  reason  of  their  legal  and  historical  backgrounds,  can  not  be  expected 
to  take  any  different  view  of  this  issue  than  did  the  United  Nations  Commission 
on  Human  Rights.  We  know  from  experience  that  the  Commission  on  Human 
Rights,  though  an  equally  able  body  of  men,  exhibited  no  knowledge  or  apprecia¬ 
tion  of  the  difference,  from  the  American  point  of  view,  between  an  international 
and  a  domestic  matter,  and  had  no  hesitation,  in  the  various  covenants  and 
pacts  that  that  Commission  formulated,  in  treating  our  domestic  rights  and 
liberties  as  being  within  the  orbit  of  international  concern  and  determination. 

As  of  August  3,  1946,  by  a  substantial  majority  (50  to  12),  the  Senate  voted 
to  write  into  the  Morse  resolution  the  reservation  or  condition  introduced 
by  Seriator  Connally,  *  which  provided  that  this  country’s  acceptance  of  the 
jurisdiction  of  the  World  Court  “shall  not  apply  to  disputes  with  regrird  to 
matters  which  are  essentially  within  the  jurisdiction  of  the  United  States, 
as  determined  by  the  United  States.1' 

The  present  controversy  with  respect  to  the  modification  or  elimination  of 
the  Connally  reservation  concerns  only  the  question  of  the  retention  or  elinr- 
i nation  of  the  last  six  words  above  italicized.  This  was  the  language  introduced 
by  Senator  Connally  as  an  amendment  to  the  Morse  resolution,  but  relates  to 
and  modifies  only  the  preceding  language  as  above  quoted  with  respect  to 
matters  essentially  within  the  jurisdiction  of  the  United  States. 

For  a  period  following  the  adoption  of  the  reservation  (Aug.  3,  1940)  and 
ufitil  the  latter  part  of  1948,  a  number  of  disappointed  internationalists  and 
several  organizations,  including  notably  the  American  Bar  Association,  crit¬ 
icized  and  continued  to  criticize  the  actions  of  the  Senate  and  to  call  for  the 
withdrawal  of  the  reservation.  However,  further  attempts,  in  and  out  of 
the  United  Nations,  in  the  latter  part  of  1948  and  in  subsequent  years,  to 
extend  its  power  to  include  the  right  to  interfere  in  our  domestic  affairs, 
quieted  and  supposedly  ended  the  criticisms  of  the  Connally  reservation  so 
far  as  the  American  Bar  Association  was  concerned.  As  a  matter  of  fact, 
the  resolution  of  the  house  of  delegates  of  1947  recommending  its  withdrawal 
was  never  officially  communicated,  to  the  Senate  or  any  of  its  committees 
by  the  association  or  by  any  committee  thereof.  (See  Peace  and  Law  Com¬ 
mittee  Report,  September  1947,  p.  22;  and  report  of  February  1948,  p.  21.) 

It  became  definitely  evident,  at  its  meeting  In  Paris  in  the  fall  and  winter 
of  1948,  that  the  General  Assembly  of  the  United  Nations  was  formulating  a  so- 
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called  Declaration  of  Human  Rights  (to  be  followed  by  a  covenant)  and  a 
Genocide  Convention  and  other  conventions,  through  which  instrumentalities, 
when  ratified  as  treaties,  the  United  Nations  intended  to  interfere  in  our  domes¬ 
tic  affairs  to  the  extent  of  defining,  determining,  and  changing  the  rights  of 
American  citizens  as  guaranteed  by  our  own  Constitution  and  Bill  of  Rights. 
Thereafter,  nothing  further  was  heard,  even  in  American  bar  circles,  about 
pressing  for  the  withdrawal  of  the  Connally  reservation.  For  10  years  the  mat¬ 
ter  remained  dormant  and  largely  forgotten,  until  resurrected  by  some  of  the 
internationally  minded  menlbers  of  the  association  at  its  meeting  in  Los  Angeles 
in  1058,  and  more  recently  resurrected  by  Senator  Humphrey  (S.  Res.  94,  Con¬ 
gressional  Record,  pp.  4510-4513). 

PART  IV.  EVENTS  CONNECTED  WITH  THE  UNITED  NATIONS  JUSTIFYING  THE  CONNALLY 

RESERVATION 

These  events  should  be  set  forth  in  two  categories :  those  that  occurred  prior 
to  the  adoption  of  the  Connally  reservation  (Aug.  3,  1940)  and  those  that  have 
occurred  since. 

The  first  move  to  circumvent  the  protective  provisions  of  the  charter  and  the 
assurances  given  by  the  State  Department  with  respect  to  our  domestic  affairs 
at  the  time  of  the  charter’s  adoption  began  to  develop  in  February  1940.  This 
move  involved  an  attempt  on  the  part  of  the  General  Assembly,  by  and  through 
advisory  opinions,  to  give  the  World  Court  jurisdiction  over  matters  within 
the  domestic  jurisdiction  of  the  United  States.  On  February  13,  1946,  the 
General  Assembly  approved  a  Convention  on  Privileges  and  Immunities  of  the 
United  Nations,  to  be  followed  by  another  entitled  “the  Convention  of  Privileges 
and  Immunities  of  Specialized  Agencies,1 ”  providing  that  in  case  of  a  difference 
between  the  United  Nations  or  one  of  its  specialized  agencies  on  one  hand  and 
a  member  state  on  the  other,  a  request  might  be  made  by  the  U.N.  or  one  of  its 
specialized  agencies  for  an  advisory  opinion  of  the  International  Court  of  Jus¬ 
tice.  In  these  conventions  was  included  a  revolutionary  provision  that  “the 
opinion  (advisory  opinion)  given  by  the  Court  shall  be  accepted  as  decisive  by 
the  parties.”  This  provision  would  have  given  the  advisory  opinions  the  same 
binding  character  ns  that  possessed  by  the  “judgments”  of  the  World  Court  in 
cases  properly  and  formally  submitted  to  it  within  its  regular  jurisdiction. 

The  far-reaching  significance  of  the  two  proposed  conventions  above  mentioned 
may  be  illustrated  as  follows :  Suppose  a  dispute  developed  between  the  United 
States  and  the  United  Nations  or  one  of  its  specialized  agencies  in  a  matter  in¬ 
volving  the  validity  of  a  refusal  of  the  United  States  to  comply  with  some  so- 
called  human  right  set  forth  in  the  declaration  and/or  in  the  covenant  on  human 
rights  which,  as  the  United  States  believed,  violated  American  individual  rights 
as  fixed  by  our  Constitution  and  Bill  of  Rights.  Then,  through  the  back  door  of 
an  advisory  opinion  by  the  World  Court,  which  as  above  indicated,  must  be  ac¬ 
cepted  ns  “decisive,”  our  domestic  rights  could  be  controlled  and  determined  by 
the  World  Court.  This  kind  of  procedure  would  also  have  circumvented  the 
statute  of  the  Court  that  only  states  may  be  parties  in  cases  before  it — not  the 
United  Nations  as  such,  or  any  of  its  specialized  agencies,  all  or  any  of  which 
may  be  authorized,  under  article  96  of  the  charter,  to  request  advisory  opinions. 
What  an  ingenious  way  this  would  have  been  to  interfere  in  and  determine  all 
manner  of  domestic  matters  in  violation  of  article  2,  subparagraph  7  of  the 
charter,  as  well  as  in  violation  of  the  statute  of  the  Court  as  above  indicated. 

The  second  event  or  move  in  1946  (prior  to  the  passage  of  the  Connally  res¬ 
ervation)  to  deal  with  matters  essentially  within  the  jurisdiction  of  the  United 
States  was  the  appointment  of  a  Human  Rights  Commission  as  a  subagency  of 
the  Economic  and  Social  Council.  This  Commission  was  authorized  to  propose 
declarations,  covenants,  and  pacts,  covering  every  facet  of  our  domestic  affairs. 

The  significance  of  the  foregoing  events  or  developments  in  the  United  Nations 
in  3946  was  not  generally  recognized  at  the  time  by  many  Americans,  including 
the  members  of  the  ABA  Peace  and  Law  Committee.  It  was  not  until  the  Feb¬ 
ruary  1948  report  of  this  committee  that  these  developments  in  the  United  Na¬ 
tions  in  1946  were  called  to  the  attention  of  the  house  of  delegates.  Therefore, 
the  House  did  not  have  the  opportunity  of  considering  their  significance  when 
it  acted  on  the  Connally  reservation  in  February  1947,  but  the  Senate  may  well 
have  known  of  these  events  when  it  adopted  the  Connally  reservation  in  August 
1946.  It  should  be  noted  in  passing  that  the  vote  in  the  ABA  House  of  Dele¬ 
gates  to  withdraw  that  reservation  was  85  to  45 — only  a  total  vote  of  330  mem¬ 
bers  out  of  a  normal  house  membership  of  248. 
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Whether  a  knowledge  and  a  consideration  of  the  above  significant  events  of 
1946  involving  the  bold  attempt  to  extend  the  power  of  the  United  Nations  and 
its  agencies  over  our  domestic  affairs  would  have  substantially  altered  the  vote 
of  the  house  cannot  now  be  determined.  Certainly,  however,  there  were  many 
members  of  the  house  of  delegates,  the  writer  among  them,  who,  by  the  latter 
part  of  1948,  after  realizing  the  significance  of  these  attempts  to  extend  the  juris¬ 
diction  of  the  United  Nations  over  our  domestic  affairs  and  similar  further  at¬ 
tempts,  came  to  take  a  different  view  with  respect  to  the  withdrawal  of  the  Con- 
nally  reservation.  We  realized  the  far-reaching  significance  of  the  creation  of 
the  Human  Rights  Commission  and  the  nature  and  character  of  the  conventions 
and  pacts  being  formulated  by  it,  and  realized  the  widespread  encroachments 
upon  American  rights  and  liberties  thnt  would  result  when  these  conventions 
and  pacts  were  approved  as  treaties  and,  under  our  Constitution,  then  became  a 
part  of  the  law  of  the  land,  outranking  the  provisions  of  our  Federal  and  State 
constitutions  and  our  Federal  and  State  laws  and  established  court  decisions 
thereunder. 

It  should  be  kept  in  mind  that  the  World  Court  is  specifically  given  jurisdic¬ 
tion  over  all  disputes  concerning  the  interpretation  of  treaties.  These  conven¬ 
tions  and  pacts  formulated  by  the  Human  Rights  Commission  and  later  by 
other  agencies  of  the  United  Nations,  to  be  ratified  as  treaties,  contained  pro¬ 
visions  inconsistent  with  many  of  our  fundamental  rights  as  guaranteed  by 
our  Constitution  and  laws.  Thus,  a  way  was  being  devised  whereby  all  our 
domestic  affairs  might  eventually  come  under  the  jurisdiction  of  the  World 
Court.  The  World  Court  would  have  been  left  with  no  alternative  but  to  so 
decide  and,  without  the  Connally  reservation,  there  would  be  no  way  to  prevent 
it,  except  by  the  adoption  of  an  appropriate  amendment  to  our  Constitution, 
in  the  nature  of  the  Bricker  amendment. 

In  the  latter  part  of  1948,  after  the  Genocide  Convention  was  passed  at  a 
meeting  of  the  General  Assembly  in  Paris  (which  convention,  among  other 
things,  would  have  authorized  the  transportation  of  Americans  overseas  for 
trial  in  a  foreign  court  for  local  offenses  committed  in  this  country),  and  when 
a  draft  covenant  on  human  rights  was  presented,  the  ABA  Peace  and  Law 
Committee  never  again,  in  any  of  its  reports  or  recommendations  to  the  house 
of  delegates,  during  the  next  decade,  referred  to  the  Connally  reservation.  It 
became  a  dead  issue.  Instead,  the  peace  and  law  committee  and  the  house 
devoted  themselves  to  the  study  and  consideration  of  ways  and  means  to 
protect  American  rights  against  “treaty  law”;  and  we  entered  upon  the  long 
fight  for  a  constitutional  amendment  to  accomplish  that  objective. 

Now,  what  are  some  of  the  other  events  since  August  3,  1946,  the  date  of 
the  passage  of  the  Connally  reservation,  which  justify  the  retention  of  that 
reservation?  We  have  mentioned  the  Genocide  Convention  adopted  by  the 
General  Assembly  in  December  1948 ;  also,  at  that  time  the  proposed  Covenant 
on  Human  Rights.  Both  of  these  were  defeated  largely  by  the  efforts  of  the 
American  Bar  Association.  The  type  of  internationalist  who  opposed  these 
efforts  of  the  ABA  and  who  favored  the  multiple  treaty  program  of  the  Human 
Rights  Commission  and  of  other  U.N.  agencies  are  now  in  the  forefront  of  the 
movement  to  change  the  Connally  reservation.  They  seem  to  believe  somehow 
that  any  effectual  effort  to  protect  our  American  rights  (state  and  individual), 
as  guaranteed  by  our  Constitution  and  Bill  of  Rights,  is  a  deterrent  to  world 
peace.  On  some  ground  of  world  peace,  world  law  or  world  order,  they  have 
induced  to  join  them  a  considerable  number  in  the  ABA  who  fought  for  the 
Bricker  amendment  and  against  the  invasion  of  our  domestic  rights  by  the 
programs  of  the  United  Nations  which,  among  other  things,  were  violative  of 
the  provisions  and  intendments  of  the  Charter. 

Of  the  significant  events  connected  with  the  United  Nations,  which  occurred 
during  and  subsequent  to  1948,  justifying  the  protection  of  the  Connally  re¬ 
servation  as  against  internationalist  thinking  and  programs,  tending  more  and 
more  to  give  the  United  Nations  and  its  various  agencies  control  and  supervi¬ 
sion  over  our  domestic  affairs,  the  following  may  be  mentioned: 

(1)  Mr.  John  P.  Humphrey,  the  first  Director  of  the  Commission  on  Human 
Rights,  in  an  article  in  the  January  1948  issue  of  “The  Annals  of  the  American 
Academy  of  Political  and  Social  Science,”  publicly  disclosed  that  what  the 
Commission  on  Human  Rights  was  proposing  in  its  various  so-called  bills  of 
rights  programs  constituted  intervention  in  matters  within  the  domestic  juris¬ 
diction  of  the  member  States.  He  exposed  the  whole  revolutionary  nature  of 
these  programs  by  boldly  stating : 
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“What  the  United  Nations  is  trying  to  do  is  revolutionary  in  character.  Human 
rights  are  largely  a  matter  of  relationships  between  the  state  and  individuals, 
and  therefore  a  matter  which  has  1jch*h  traditionally  regarded  as  being  within 
the  domestic  jurisdiction  of  states.  What  is  now  being  proposed  Is,  In  effect,  the 
creation  of  some  kind  of  supernatlonul  supervision  of  this  relationship  between 
the  state  and  its  citizens.1' 

It  Is  obvious  that  the  Connally  reservation  is  necessary  to  protect  the  United 
States  against  such  a  program  of  supernationai  supervision  of  its  citizens  in 
relation  to  their  own  country: 

(2)  In  April  1041),  Mr.  Moses  Moskowitz  of  the  United  Nations  staff,  publicly 
stated  (05  ABAJ  285)  that  under  the  official  view  of  the  United  Nations,  any 
matter  once  becoming  the  subject  of  a  U.N.  convention  or  even  of  a  resolution 
of  one  of  its  agencies,  ceased  to  be  “a  matter  essentially  within  the  jurisdiction 
of  a  member  state.”  In  other  words,  the  U.N.  (or  any  of  its  agencies),  by  its 
own  ipso  dixit,  so  to  speak,  may  internationalize  a  purely  domestic  matter  so 
that  it  loses  Its  character  as  a  domestic  matter  and  loses  the  beneiit  of  the 
protection  and  immunities  set  up  in  the  charter  with  resi>ect  to  such  matters 
Upon  this  theory,  the  U.N.,  by  its  own  bootstraps,  could  lift  itself  into  a  world 
government.  Mr.  Moskowitz  put  the  matter  as  follows: 

“*  *  *  once  a  matter  has  become,  in  one  way  or  another,  the  subject  of  regu¬ 
lation  by  the  United  Nations,  be  it  by  resolution  of  the  General  Assembly  or  by 
convention  between  member  states  at  the  instance  of  the  United  Nations  that 
subject  ceases  to  be  a  matter  being  ‘essentially  within  the  domestic  jurisdiction 
of  the  member  states.’  As  a  matter  of  fact,  such  a  position  represents  the  official 
view  of  the  United  Nations,  as  well  as  of  the  member  states  that  have  voted  in 
favor  of  the  Universal  Declaration  of  Humau  Rights.  Ilence,  neither  the  declara¬ 
tion,  nor  the  projected  covenant,  nor  any  agreement  that  may  be  reached  in  the 
future  on  the  machinery  of  implementation  of  humau  rights,  can  In  any  way  be 
considered  as  violative  of  the  letter  or  spirit  of  article  2  of  the  charter.” 

It  is  obvious  that  the  Connally  reservation  is  necessary  to  protect  the  domestic 
affairs  of  the  United  States  against  this  broad  theory  that  the  U.N.,  by  its  own 
dictum,  can  transform  and  internationalize  all  our  domestic  affairs  to  bring  them 
under  its  jurisdiction. 

(3)  In  September  1050,  the  internationalists  in  the  U.N.  succeeded  in  getting 
the  famous  (or  infamous)  official  pronouncement  from  the  Aeheson  State  Depart¬ 
ment  (State  Department  Publication  3072)  that  "there  is  now  no  longer  any 
real  difference  between  domestic  and  foreigu  affairs.”  On  the  basis  of  such  a 
pronouncement  by  our  own  State  Department,  with  nothing  in  the  nature  of  the 
Connally  reservation  to  negative  it,  the  World  Court  would  have  little  hesitation 
in  holding  that  the  United  States  no  longer  considers  itself  as  having  any 
domestic  affairs  over  which  to  preserve  its  own  jurisdiction.  It  would  seem  clear 
that  we  need  the  Connnlly  reservation  to  stand  as  a  notice  to  the  World  Court 
and  to  all  the  world  that  we  will  not  permit  any  compulsory  outside  interference 
in  our  domestic  affairs. 

Many  Other  instances  could  be  cited  where  the  internationalists,  in  and  out 
of  the  United  Nations,  have  attempted  to  establish  a  supernationai  supervision 
over  matters  "essentially  within  the  domestic  jurisdiction”  of  the  United  States. 
The  Commission  on  Human  Rights  is  not  the  only  U.N.  agency  that,  in  the  years 
following  1948,  was  engaged  in  spawning  treaties  designed  to  control  and  super¬ 
vise  many  of  our  essentially  domestic  concerns.  Among  these  agencies  are  the 
ILO,  UNESCO,  GATT,  ITU,  FAO  and  many  others.  It  would  take  a  volume, 
or  several,  to  list  all  the  agencies  and  all  the  matters  involving  our  domestic 
affairs,  which  the  various  agencies  of  the  U.N.,  from  1948  to  the  present,  have 
proposed  to  incorporate  in  some  form  of  treaty  and  which,  as  treaty  law,  would 
come  within  the  jurisdiction  of  the  World  Court,  regardless  of  their  domestic 
character — unless  we  are  protected  by  the  Connally  reservation. 

For  purposes  of  illustration,  these  include,  among  others,  the  kind  of  teaching 
and  textbooks  to  be  adopted  in  our  public  school  system ;  matters  of  social  leg¬ 
islation  ;  matters  of  economic  legislation ;  matters  of  labor  legislation ;  matters 
of  health  and  socialized  medicine;  and  numerous  others,  including  a  treaty  to 
establish  an  international  criminal  court  to  try  Americans  in  a  court  made  up, 
to  a  large  extent,  if  not  entirely,  of  foreigners,  a  plan  under  which,  as  in  the 
case  of  the  Genocide  Convention,  American  citizens  could  be  transported  over¬ 
seas  for  trial  and  would  be  deprived  of  the  constitutional  safeguards  accorded 
them  under  the  laws  of  this  country. 

Without  the  Connally  reservation,  the  World  Court  wrou1d  have  the  exclusive 
powder  to  determine  wddeh  of  the  foregoing  matters,  or  what  part  of  them,  are 
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■subject  to  the  compulsory  jurisdiction  of  that  court  It  will  not  do  to  sny  tliut 
tills  vast,  program  of  “treaty  law”  lias  somewhat  hogged  down  and  flint  few  of 
these  treaties  have  proceeded  to  the  point  of  ratification  by  the  U.H.  Senate. 
This  is  true  for  the  time  being.  It  is  largely  due  to  the  vigorous  light  made  by 
the  American  liar  Association  and  its  members  and  many  other  patriotic  or¬ 
ganizations  and  individuals,  including  many  present  Members  of  the  Senate,  for 
a  constitutional  amendment.  An  early  result  of  that  light  was  the  defeat  of  the 
ratification  of  the  Genocide  Convention  during  the  Truman  administration  and 
a  inter  result  was  that  of  causing  the  Eisenhower  administration,  through  Mr. 
Dulles  (with  the  authorization  of  the  President)  to  promise  the  Judiciary  Com¬ 
mittee  of  the  U.H.  Senate  that  the  Eisenhower  administration  did  not  intend  to 
become  a  party  to  Covenants  on  Human  Rights  or  other  treaty  proposals  affect¬ 
ing  our  domestic  affuirs,  or  to  press  for  the  ratification  of  the  Genocide  Conven¬ 
tion.  Tills  promise,  though  in  the  nature  of  a  victory  at  the  time,  cut  the  ground 
from  under  the  movement  to  pass  the  Biicker  amendment.  The  result  is  that 
the  American  people  have  no  constitutional  amendment  to  protect  them  against 
treaty  law  founded  on  U.N.  proposals  interfering  with  their  domestic  affairs. 

With  the  coming  of  a  new  administration,  the  ardent  internationalists  will  be 
free  to  revive  the  U.N.  treaty  program  and,  by  and  through  this  process,  give 
the  World  Court  compulsory  jurisdiction  over  many  matters  otherwise  essen¬ 
tially  within  the  domestic  jurisdiction  of  the  United  States.  The  only  deter¬ 
rent  to  this  is  the  Connally  reservation,  under  which  the  United  States  reserves 
the  right  to  itself  to  determine  when  a  matter,  under  our  form  of  government, 
may  rightly  be  said  to  he  within  our  domestic  jurisdiction.  It  should  he  pointed 
out  that,  even  though  a  treaty  like  the  Genocide  Convention  lias  failed  of  rati¬ 
fication,  it  does  not  cease  to  be  pending  at  the  expiration  of  a  particular  Con¬ 
gress,  as  do  other  forms  of  proposals  or  resolutions.  The  State  Department  can 
bring  it  up  on  the  calendar  of  the  Senate  at  any  succeeding  session  of  the  Sen¬ 
ate  no  matter  how  much  time  has  elapsed  meanwhile. 

The  great  oversight  on  the  part  of  all  those  who  now  advocate  withdrawing 
the  Connally  reservation  is  that  they  fail  to  consider  the  various  programs  al¬ 
ready  advanced  by  the  United  Nations  and  its  agencies  and  the  innumerable 
ones  that  may  probably  be  advanced  in  the  future.  Through  the  stratagem  of 
treaty  law  and  through  other  ingenious  devices  and  pronouncements  and  decla¬ 
ration  by  government,  a  large  part  of  our  domestic  affairs  can  be  characterized 
as  international.  When  so  characterized,  they  may  easily  he  treated  by  the 
World  Court  as  a  part  of  international  law  and  subject  to  its  compulsory  juris¬ 
diction.  Under  a  general  and  unlimited  declaration  by  the  United  States 
accepting  the  jurisdiction  of  that  court,  we  would  not  be  in  any  posture  to 
prevent  it. 

Tire  charter  specifically  intended  and  provided  that  a  member  state  might  file 
a  declaration  which,  by  its  terms,  limited  its  acceptance;  and  yet  our  interna¬ 
tionalists  assert  that  it  was  highly  improper  on  the  part  of  thd"United  States  to 
exercise  this  right  to  file  a  limited  declaration  and  that  the  doing  so  endangers 
the  functions  of  the  World  Court;  and  that  it  somehow  endangers  world  peace. 

At  least  two  of  the  judges  of  the  World  Court  have  had  the  temerity  to  say 
in  their  opinions  in  the  Interhandcl  case  already  heard  in  the  Court — Judges 
Lauterpacht  and  Spender — that  a  self-judging  reservation  like  the  Connally 
reservation  in  a  declaration  is  invalid,  as  contrary  to  article  30(6)  of  the 
statute,  and  nullifies  the  entire  declaration  even  though,  under  subparagraph  5 
of  the  same  article  36,  it  is  specifically  stated  that  all  declarations  are  to  be 
acceptances  of  the  compulsory  jurisdiction  of  the  Court  “in  accordance  with 
their  terms.”  Two  other  judges,  Judges  Klaestad  and  Armand-Ugon,  have 
concluded  that  such  a  self-judging  reservation  is  invalid,  but  that,  nonetheless, 
the  rest  of  the  declaration  remains  in  effect,  but  that  the  Court  could  give  no 
effect  to  the  reservation.  Judges  Hackworth  and  Wellington  Koo,  in  the  “Inter- 
handel  Opinion  on  Interim  Relief,”  held  thr»t  such  self-judging  reservation  is 
valid.  The  Court  itself  has  not  undertaken  to  decide  the  question. 

PART  V.  ANALY8IS  OF  ARGUMENTS  AGAINST  RETENTION  OF  THE  CONNALLY 

RESERVATION 

In  a  recent  study  by  a  special  committee  of  the  American  Bar  Association 
Bectlqn  of  International  and  Comparative  Law,  eventuating  in  an  80-page  report 
(dated  August  1059)  now  adopted  by  the  section,  the  “Arguments”  against  the 
retention  of  the  Connally  reservation  are  listed  on  pages  55,  56,  and  57  of  the 
report.  The  preliminary  “Argument”  is  in  the  nature  of  a  general  statement  as 
follows : 
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“Many  at do  scholars  lmvo  severely  criticised  Ilia  reservation  over  since  It  wiih 
that  under  discussion.  It  in  logically  offensive  to  Halit  think l dm  lawyers,  Jurbits, 
philosophers,  aial  statesmen  because  tt  violates  Uta  ago -otil  precept  Hint  no  mini, 
no  nation,  should  ha  tha  Judge  In  his  own  caso,” 

If  tha  “ahto  scholars’*  referred  to  warn  listed,  It  wouhl  likely  ha  found  that 
fe w  of  thorn  hava  approached  tha  subject  from  tha  |Hilnt  of  vlaw  of  American 
sovereignty  ami  Independence  anil  American  rights  ami  liberties;  that  many  of 
thorn  are  in  ono  way  or  anothar  world  government  advocates;  that  uiomI,  If  nol 
all,  hava  ignored  tlm  succoAshm  of  avanta  connected  with  tha  Ihiltad  Nat  Iona 
operations  since  HM8,  whloh  Justify  tha  protection  of  tha  Uommllv  roHarvatlon ; 
ami  that  thay  still  nalvaly  antartaln  tha  Hama  faith,  wlilah  tha  writer  and  many 
others  antartalnad  prior  to  HMS  with  respiMd  to  tha  U.N.  and  Its  agencies  u hid 
lug  hy  tha  terms  and  IntandmantH  of  tlm  ohnrtnr,  designed  to  protect  tha  mem¬ 
ber  Htataa  ( Including  tha  United  Hinton)  from  Intarfaranca  In  domaHtla  affairs 

Tha  Kocond  sentence  of  tha  imragraph  ahova  minted  Is  a  self  serving  Htatanianl 
and  a  fallacloua  omnibus  aimer  vat  Ion,  and,  hy  tlm  use  of  tha  words  “rlght-thlnk- 
lug,”  It  la  somewhat  arrogant.  A  lint  of  thane  “right-thinking”  lawyers,  Jurists, 
philosophers,  and  statesmen  would  also  disclose  that  thalr  thinking  la  tha  raHUlt 
of  tha  same  approach  to  tha  Issue  un  pointed  out  with  regard  to  Hu*  “ahla 
scholars,”  Apart  from  any  anch  matter  of  approach,  It  la  fallacloua  to  any  Hud 
tha  Oonnally  reservation  “vlolatca  tlm  age-old  precept  that  no  man,  no  oat  lain 
should  Im  tha  Judge  In  Ita  own  ease.”  The  age-old  precept  referred  to  appllea 
only  In  cases  where  tha  party  (whether  Individual  or  nation)  lma  auhinitted 
himself  and  Ids  case  to  tha  Jurladlctlou  of  a  court,  and  then  datum  the  right  to  he 
a  Judge  In  Ids  own  case,  A  party  often  has  tha  right  to  elect  (or  Judge)  whether 
he  will  submit  Ids  case  to  a  particular  tribunal.  For  example,  one  may  take 
advantage  af  tlm  fact  of  diversity  of  elttneusldp  and,  If  sued  In  tlm  Mtnto  iMHirt, 
may  remove  Ids  case  ta  a  F\Mlernl  court.  Tims,  our  domestic  law  gives  one 
tlm  right  to  ha  a  Judge  lu  his  own  ease  as  ta  whether  ha  will  accept  the  Juris¬ 
diction  af  a  particular  court.  Ho  the  statute  of  tlm  World  Uourt  gives  a  nation, 
hy  tha  tiling  af  a  declaration  accepting  the  Jurisdiction  of  that  Court,  tlm  right 
ta  die  an  unlimited  acceptance  or  n  declaration  containing  tonus  of  limitation 
as  ta  whether  it  will  submit  to  that  Court  the  determination  of  wluit  Is  a  domes¬ 
tic  question. 

The  United  States  Is  not  tlm  only  nation  to  exerclso  the  right.  Many  elimi¬ 
nations  have  dona  so,  and  this  act  Is  not  violative  of  the  “age-old  precept1*  re¬ 
ferred  ta  AH  talk  and  so-called  argument  In  this  resimet  Is  a  smokescreen 
developed  ta  obscure  and  becloud  tha  Issues.  Any  “right-thinking”  lawyer  ought 
to  recognise  it  aa  such.  I  cannot  speak  far  tha  so-called  “Jurists,  philosophers, 
and  statesmen.”  I  sometimes  wonder  whether  many  of  our  so-called  statesman 
ever  recegnlte  anything  definitely,  or  for  long. 

We  might  as  well  bring  out  Into  the  open  who  Is  really  responsible  for  the 
concern  and  fear  on  the  part  of  patriotic  Americans  Justifying  tlm  passage  and 
the  retention  of  the  Connally  reservation.  The  responsibility  rests  largely  upon 
the  “able  scholars”  and  the  “right-thinking  lawyers,  jurists,  philosophers,  and 
statesmen”  referred  to,  for  it  was  chiefly  these  amt  other  ardent  Internationalists 
who  approved  or  went  along  with  the  various  moves  and  events  In  the  United 
Nations  (beginning  as  early  as  1W0)  violative  of  tlm  charter  and  designed  to 
Impair  or  destroy  the  sovereignty  and  Independence  of  the  United  StntoH  and 
the  domestic  rights  of  its  eitlxens.  Lot  those  who  now*  want  to  withdraw  tlm 
Connally  reservation  point  to  one  of  these  “able  scholars”  who  raised  his  voire 
against  the  attempted  encroachments  on  our  sovereignty  and  independence  and 
our  domestic  affairs  or  in  favor  of  the  Ilrlcker  amendment,  other  than  those 
few  of  my  old  friends  who  supimrted  the  Urleker  amendment,  hut  are  now 
beemiled  into  supporting  the  current  movement  for  the  elimination  of  tho  Oon- 
ually  reservation  hv  the  constant  repetition  of  such  phrases  as  “World  order,” 
“World  law,”  and  “World  peace  under  law.” 

It  Is  suggested  that  hy  including  the  Connally  reservation  In  onr  declaration 
under  article  36(5)  of  the  statute,  tlie  United  States  was  guilty  of  a  verv  un¬ 
worthy  act  and  one  that  not  only  endangers  the  functioning  of  the  World 
Court,  but  even  world  peace.  This  suggestion  completely  overlooks  the  fact 
that  a  number  of  other  nations  filed  declarations  under  article  30(5)  limiting 
the  terms  of  their  accentance  of  the  jurisdiction  of  the  World  Court.  Our 
American  Internationalists  seem  not  to  consider  these  other  declarations  as  un- 
wwrthv  or  disturbing  acts  on  the  nart  of  the  nations  concerned. 

Mexico  reserves  “disputes  arising  from  matters  that,  in  the  opinion  of  the 
Mexican  Government,  are  within  the  jurisdiction  of  the  United  States  of  Mex- 


INTftltNATIONAIi  UOUltT  OK  JUBTKJK 


471 


|f!0M ;  Franco  roHorvo  "disputes  rolitMiig  to  matlnra  which  tiro  oaaontl/illy  within 
tlio  imUomil  Jurimllctlon  iin  umloratood  by  tlio  Government  of  tlm  French  Ho* 
public,"  t tiouiili  IIiIh  reservation  wiih  tutor  modified  to  "dlHputea  rolii ttiitf  lofjue** 
tloiiH  which,  hy  InlerimMotml  law,  fall  exclusively  wlttiln  ilia  domestic  Jurlsdlm 
(ton**  t  Liberia  reserves  "/my  dispute  which  t  ho  Hcfmhlle  of  Liberia  considers 
oHMont  tally  within  Its  domestic  Jurisdiction"  j  I  ho  Onion  of  Moiilli  Africa  reserves 
"disputes  with  regard  to  mailers  which  aro  essenMelly  wltldn  tlio  JurlsdlcMon  of 
thn  (Jovorumenl  of  tho  Onion  of  Mouth  Africa  an  determined  hy  Mot  Government 
of  tho  Onion  of  Houlh  Africa" ;  l#akl«lan  reserves  "disputes  with  regard  to  in  At* 
ters  that  aro  chhoiH lally  within  tho  domestic  Jurisdiction  of  tho  Government  of 
I’nhlstnu,  aa  determined  tty  tho  (lovornmont  of  Oaklatan" ;  Hndan  roaorvoa  "dls- 
putea  with  regard  to  mutters  which  aro  essentially  within  tho  domestic  Juris- 
diction  of  tho  Republic  of  Hndan,  aa  determined  hy  tho  (Jovornmont  of  tho  IU y 
imhllc  of  Hmliiir;  India  at  first  accejiled  without  limitation  tho  compulsory 
Jurisdiction  of  tho  Court,  hut  later  altorod  Ita  acceptance  to  give  It  tho  right  to 
deterndno  what  niattora  are  within  domestic  Jurisdiction,  Other  notion*  ox* 
eluded  from  tholr  ncceidanco  of  tlio  Jurisdiction  of  tho  World  Court  a  variety 
of  Niioclllc  inuMora.  This  wiih  done  uotahly  hy  tlio  Mnltod  Aral#  Republic  and 
hy  Australia. 

The  A tiHf ra llfiii  declaration  1h  particularly  Interesting  In  that  It  oxeopta  from 
the  JurlHtllcllon  of  the  Oourt  mat  (era  that  would  acorn  to  ho  International  In 
their  Impact  upon  other  iiatloiia.  For  example,  It  oxempta  dlapt  itea  regard  I  nx 
Ita  CouMueutul  Him  J  f  and  the  natural  reaoiircca  thereof  mid  the  wa  torn  bordering 
en  Auatralla,  iinleaN  the  partleH  to  tho  dtapute  tlrat  agree  on  a  modus  v  I  vend  I 
prior  to  the  Court's  decision.  Thla  mearia  that  Auatralla  will  not  accept  any 
(IccIhIoii  rendered  hy  the  World  Court  on  nny  of  the  mattora  exempted  tinleaa 
the  parllea  agree  with  reapoct  to  the  terma  and  comlJtlona  under  whleh  the 
doelalon  will  operate,  Thla  la  dourly  In  the  nature  of  a  prior  self-judging  of 
the  operating  effort  Mie  dedalon  of  tho  World  Oourt  will  have,  and  tho  Oourt 
1  in  h  lie  power  to  render  a  dedalon  a  a  to  the  terma  and  remit  Mona  of  thla  moduli 
vlvendl.  Fven  Judge  Laiderpacht  haa  declared  In  one  cnae : 

"In  accepting  the  JurlsdlcMon  of  the  Oourt,  govcrmncida  are  free  to  Modi  Ita 
Jurisdiction  In  u  draatlc  manner.  Aa  n  reault,  there  rnay  he  little  left  In  tho 
acceptance  which  la  auhjcct  to  the  Jnrladlctlon  of  the  Oourt"  (Casa  of  Certain 
Norwegian  Lomih  (France  v.  Norway),  (1057  I.C.J,  Hep.  0,40), 

Without  too  far  prolonging  the  dlacuaalon  of  tho  nature  and  character  of  rea- 
ervatlona,  It  la  liitercatlng  to  note  Mint  the  United  Kingdom's  declaration  <ft 
April  18,  1057,  excluded  from  tlm  World  Court'a  jnrladlctlon  "dlaputea  relating 
to  any  ciucstlon  which,  In  Mm  opinion  of  tho  Mnltod  Kingdom,  nfTeeta  the  national 
Hoeurlty  of  the  Mnltod  Kingdom  or  any  of  Ita  Iridoimndent  torrltorhf«,"  ft  la 
true  that  later  (Nov.  2(1,  1058),  when  Groat  Britain  waa  particularly  trying  to 
placate  Goiniminlat  China  and  play  hall  with  Comniiinfat  Russia,  and  otherwise 
nttomplliig  to  convince  other  parta  of  tho  world  that  all  International  dlaputea 
could  ho  settled  hy  Mm  World  Court,  Ita  Government  modified  Ita  dt%dn ration 
limiting  Ita  roHorvntlon  to  dlaputea  baaed  on  eventa  occurring  thereafter,  hut 
retaining  It  aa  to  dlaputea  baaed  on  prevloua  eventa.  However,  Ita  modification 
hna  had  no  effect  ufHni  Increaalng  the  huaiimaa  of  the  World  Court  or  contrib¬ 
uting  to  the  chump  of  ponce.  Great  Britain  and  the  other  nations  of  the  non- 
Communlat  Idoc  atilt  resort  to  the  practice  of  attempting  settlements  of  Interna¬ 
tional  dlaputea  at  the  diplomatic  level,  through  nogotlntlona  and  conference*, 
rather  than  attempting  to  reaort  to  the  World  Court — witness  Hue*. 

Tt.  Is  next  stated  In  tho  "Arguments"  In  the  report  of  the  special  committee 
of  the  section  that  tho  following  practical  objections  to  the  Connolly  reserva¬ 
tion  call  for  Ita  elimination : 

"(a)  Boca  use  of  the  reciprocal  nature  of  consent  to  the  Court’s  Jurisdiction, 
the  self- judging  domestic  Jurisdiction  reservation  enables  nny  other  party  to 
ri  suit  brought  by  the  Mnltod  States  to  determine  that  the  matter  Is  within  Its 
domestic  jurisdiction  and  thereby  prevent  the  United  States  from  utilizing  the 
Court. 

'•Thus,  the  United  States,  which  has  a  larger  stake  In  Investments  abroad  and 
In  military  bases  abroad  than  any  other  nation  has  prevented  Itself  from 
utilising,  in  Its  own  behalf,  the  International  Court  of  Justice.  This  does  not 
seem  to  make  good  sense.  It  is  especially  damaging  to  the  United  States,  at 
least  potentially,  with  respect  to  countries  which  take  a  far  more  expansive 
view  of  their  domestic  Jurisdiction  than  does  the  United  States.” 
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Wlmt  tn  persuasive  about  tlilnV  Ho  far  as  our  stake  In  investments  abroad 
and  tn  mtlttary  bases  abroad  and  disputes  concerning  these  mutters  are  con* 
corned,  such  disputes  have  alwaya  been  and  still  are  being  settled  at  the 
diplomatic  level,  Insofar  as  a  dispute  Is  between  two  sovereignties,  This  1ms 
been  found  to  be  more  direct  and  to  take  less  time  and  to  leave  a  better  feellug  for 
two  or  more  nations  to  negotiate  a  settlement  than  for  one  or  more  to  force 
a  settlement  on  another  by  a  Court  Judgment,  which,  In  this  Instance,  could  not 
he  enforced  anyhow,  ns  the  special  committee  states  later,  If  any  nation  In¬ 
volved  exercises  Us  right  of  veto  tn  I  he  Heeurlty  Council.  This  argument  Is 
but  another  "smoke  screen0  and  does  not  stand  up  under  analysis, 

"(h)  The  reservation  served  as  a  precedent  for  six  other  nations  which  tiled 
simitar  reservations  thereby  crippling  the  Court  and  very  likely  causing  other 
nations  not  to  adhere  to  the  'optional  clause*  at  all.” 

First,  what  Is  particularly  unfortunate  about  this?  What  Is  the  objection 
to  other  nations  wanting  to  protect  their  own  domestic  affairs  from  Interim- 
tlonnl  Interference  as  the  Malted  Htates,  on  Its  own  initiative,  decided  It  wanted 
to  do?  Second,  however,  there  Is  no  real  proof  submitted  of  this  having  resulted 
In  "crippling**  the  Court;  or  that  the  reservations,  like  the  Connatly  reserva¬ 
tion,  "may  render  the  whole  system  of  compulsory  jurisdiction  virtually  Il¬ 
lusory.**  The  only  proof  ottered  Is  the  statement  by  Mr.  llueker  of  the  State 
Department  to  the  following  effect : 

"There  can  be  little  doubt  that  reservations  of  this  typo  lmvo  tended  to  inlnl- 
iuIro  the  number  of  disputes  determined  by  the  Court,  particularly  in  view 
of  the  possibility  that  a  state  which  does  not  have  such  a  reservation  may,  when 
sued  by  ono  which  does,  invoke  the  doctrine  of  'reciprocity.*” 

The  dilllculty  with  many  statements  on  the  part  of  State  Department  per¬ 
sonnel  is  that  they  are  self-serving  and  often  made  to  support  some  particular 
international  move  or  program  in  which  they  are  interested.  Hut  It  is  not 
cllflloult  to  lltul  that  ono  State  Department  pronouncement  Is  inconsistent  with 
another.  Mr.  Decker  apparently  made  his  statement  in  11)58.  In  1D51),  M$.  Wil¬ 
liam  D.  Macombor,  dr.,  Assistant  Secretary  of  State,  wrote  Congressman  Hoggs 
of  Units!  turn  a  letter  in  which  he  exhibited  no  particular  concern  about  the 
reservation  because  he  said  that  It  "would  not  afford  a  defenso  having  significant 
value,”  and  that  "the  United  States,  as  a  matter  of  policy,  would  expect 
to  invoke  the  reservation  only  in  those  cases  in  which  the  Court  itself  would 
probably  uphold  n  plea  of  domestic  jurisdiction  if  Interposed  by  the  United  States 
on  the  basis  of  the  domestic  jurisdiction  reservation  without  the  automatic 
proviso.** 

Mr.  Macombor  would  seem  to  indicate,  though  It  is  ft  little  difficult  to  tell 
exactly  wlmt  he  means,  that  the  Conually  reservation  has  been  no  particular 
stumbling  block  to  the  functioning  of  the  Court  and  no  particular  bar  to  the 
Unit  cm!  States  Invoking  the  jurisdiction  of  the  Court  if  (which  is  a  matter  of  its 
own  choice  at  any  time)  it  does  not  use  or  depond  upon  the  reservation  as  a 
defense. 

The  paucity  of  International  litigation  in  the  World  Court  has  not  been 
occasioned  by  the  Conually  reservation*  for  how  could  it  possibly  be  a  deterrent 
to  the  use  of  the  World  Court  for  the  trial  of  truly  international  issues?  On 
genuine  questions  of  international  law,  there  Is  a  widespread  current  belief  that 
international  questions  of  consequence  should  he  settled  at  the  diplon/atic 
level  by  way  of  negotiations  and  conferences  and  not  at  the  judicial  level.  *  The 
world  is  divided  into  two  blocs — the  Communist  bloc  and  the  non-Communlst 
bloc — and  most  major  international  disputes  are  between  these  two  contending 
ideologies  So  long  as  the  Communist  countries  refuse  outright  to  use  the 
Court,  the  settlement  of  great  international  issues  at  the  judicial  level  is  not 
capable  of  realization.  Witness  the  Suez  question,  the  Berlin  crisis,  the  tragic 
Hungarian  problem  and  numerous  others.  The  World  Court  has  no  more  been 
bypassed  and  its  functions  unutilized  than  have  other  agencies  of  the  United 
Nations.  United  Nations  agencies,  as  to  th$  settlement  of  International  ques¬ 
tions  that  from  time  to  time  disturb  the  pence  of  the  world,  are  not  being  resorted, 
to.  But,  instead,  the  major  powers  are  resorting  to  conferences,  regional,  sum¬ 
mit,  and  otherwise,  organized  and  functioning  outside  the  orbit  of  the  United 
Nations.  The  Connally  reservation  is  not  in  the  least  responsible  for  the  lack 
of  business  in  the  World  Court  or  for  the  failure  to  invoke  the  various  agencies 
of  the  United  Nations  in  the  adjustment  or  settlement  of  International  disputes. 

The  first  step  toward  world  law  is  for  the  nations  of  the  world  to  develop  , the 
habit  of  submitting  international  disputes  to  the  World  Court  for  settlement 
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and  not  to  beguile  themselves  into  tim  idea  of  giving  up  tho  right  to  determine 
when  a  dispute  in  doineHtie  and  when  international.  The  development  of  such 
a  hahit  will  result  in  vitalising  tho  World  Court  as  an  active  tribunal  in  the 
Hctticiiient  of  disputes  between  nations. 

Under  tho  next  subparagraph  of  its  report,  tho  special  commltteo  states: 

"(o)  Tim  reservation,  according  to  at  least  two  of  tho  judges  on  the  Court, 
may  lie  held  to  nullify  the  entire  U.8.  declaration  under  article  8(1.  The  pros  and 
cons  of  Hi!m  have  been  much  discussed.” 

It  Is  difficult  to  understand  what  this  does  to  advance  the  argument.  It  is 
like  a  lawyer  in  an  ordinary  caw*  In  court,  relying  upon  the  observations  of  two 
Judges  in  a  former  case,  who  constitute  a  very  small  percentage  of  the  members 
of  the  court.  Tho  fact  is,  as  already  inflated  out,  that  two  other  Judges  have 
Upheld  the  validity  of  the  so*  cal  led  self-judging  reservation,  and  another  Judge 
has  held  that,  although  such  a  reservation  might  be  held  Ineffective,  it  did  not 
void  tho  declaration.  As  already  Indicated,  the  Court  itself  has  not  yet  decided 
that  such  a  reservation  either  makes  a  declaration  Invalid  as  a  whole  or  void 
for  Inconsistency.  As  n  matter  of  fact,  the  Court  has  no  authority  to  make  such 
a  decision. 

(</)  It  is  bore  asserted  that  since  the  Connally  reservation  has  “become  the 
prototypo  for  similar  U.B.  reservations  in  numerous  treaties,  our  treaty  practices 
have  been  affected  with  a  “creeping  paralysis” — weakening  our  bargaining  power 
with  other  nations,  No  proof  whatever  Is  offered  and  no  argument  made  with 
respect  to  these  assertions;  not  even  a  declaration  from  anyone  in  the  Btate 
Department.  Reference  Is,  however,  made  to  a  statement  by  Vice  President 
Nixon  in  n  speech  In  New  York  on  April  18,  1950,  in  which  he  said: 

“We  should  take  the  initiative  in  urging  that  in  future  agreements  provisions 
bo  included  to  the  effect:  (1)  that  disputes  which  may  arise  as  to  the  interpre¬ 
tation  of  tho  agreement  should  be  submitted  to  the  International  Court  of  Justice 
at  The  Hague;  and  (2)  that  the  nations  signing  the  agreement  should  be  bound 
by  the  decision  of  the  Court  in  such  cases.” 

Hut  this  does  not  urge  that  the  Connally  reservation  be  withdrawn.  It  merely 
urges  a  course  of  general  conduct  with  respect  to  future  agreements  with  other 
nations,  and  suggests  that  disputes  be  submitted  on  a  treaty-by-treaty  basis 
where  the  international  character  of  the  subject  matter  of  the  treaty  has  been 
determined  by  us  in  advance. 

<o)  It  is  hero  asserted  that  the  IJ.S.  Government  “finds  itself  in  the  difficult 
position  of  being  obliged  (vis-a-vis,  the  legislative  branch)  to  assert  at  least  the 
possibility  of  a  determination  of  domestic  jurisdiction  as  a  defense,  rather  than 
leavii  g  that  determination  to  the  Court,  even  In  eases  such  as  Interhandel.  As 
any  litigator  knows,  such  a  technical  defense  frequently  weakens  tho  position  be¬ 
fore  the  Court  of  the  party  making  the  defense  and  may  even  decrease  its  stand¬ 
ing  before  the  Court  in  future  cases.” 

The  inherent  difficulty  with  this  argument  Is  that  it  presumes  that  the  United 
States  will  assert  In  any  and  every  case  the  imsslbility  of  its  own  determination 
of  domestic  jurisdiction  as  a  defense.  In  other  words,  that  we  will  not  act  with 
the  scrupulous  good  faith  which  Mr.  Macomher,  in  his  letter  of  May  7,  1959,  to 
Congressman  IJoggs,  asserts  we  are  hound  to  do.  Mr.  Macomher  states  speci¬ 
fically  : 

“It  was  the  understanding  of  the  Senate  when  the  automatic  proviso  was 
adopted  that  this  reservation  would  never  be  improperly  invoked  and  that  the 
United  States  would  be  bound  in  good  faith  to  accept  the  Court's  jurisdiction 
in  every  case  involving  matters  not  essentially  within  the  domestic  Jurisdiction 
of  the  United  States.” 

Therefore,  the  argument  attempted  under  ( e )  is  a  reflection  on  the  good  faith 
of  the  United  States,  unworthy  of  “right-thinking”  lawyers. 

(/)  The  argument  attempted  under  this  heading  is  also  unworthy  of  right- 
thinking  lawyers.  It  reads  as  follows : 

“In  view  of  the  U.S.  veto  power,  under  articles  27(3)  and  94  of  the  United 
Nations  Charter,  over  ultimate  enforcement  by  the  Security  Council,  the  really 
vital  Interests  of  the  United  States  are  protected  regardless  of  any  action  the 
Court  might  take.” 

In  effect,  this  says,  “repeal  the  Connally  reservation,  declare  to  the  World 
Court  and  to  the  other  nations  of  the  world  that  the  United  States  has  decided 
to  leave  to  that  Court  the  exclusive  right  to  determine  when  a  matter  is  inter¬ 
national  and  when  domestic,  and  to  abide  by  its  decisions  in  that  regard  and 
then,  if  subsequently  the  United  States  does  not  like  a  particular  decision,  it  can 
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protect  Itself  leganlloxH  or  any  notion  of  tlio  Court,  by  exorcising  Its  voto  power 
under  tin*  United  Nations  Charier  ns  to  any  enforcement  of  the  Court's  deel- 
•don."  Tho  mere  suggestion  of  tlio  1  MiUimI  States  giving  up  tlio  Commlly  reservn- 
tton  tuul  subsequently  trying  to  pull  Its  chestnulsmit  of  tlio  tiro  by  exercising  tlio 
voto  powor  Is  an  uuwortby  argument  for  giving  up  the  Connally  reservation— 
bottor  by  far  to  keep  good  faith  with  tlio  World  Court,  amt  tbo  otbor  imtlons  of 
tbo  world  by  retaining  tbo  Coniiatly  rosorvntloii  for  tbo  pmleetlon  of  our  sover¬ 
eignly  ami  ludopomloiiro  In  our  domostlo  affairs, 

OAltr  VI,  SOM M All Y  OK  TIIK  liKASONH  KOIt  NOT  WITIIimAWIPKI  TIIW 
CONNAU.Y  ttl’lSKIIVATlON 

lu  any  consideration  of  tbo  iiinttor.  tbo  blstorloal  background  of  ovonts 
connected  with  tbo  aotlvltlos  of  tbo  United  Nations  for,  tbo  porlod  HMtl  Titl, 
which,  as  borotoforo  outlined,  endanger  and  continue  to  endanger  I  ho  sovereignly 
and  Independence  of  tbo  United  Stalos  and  Its  Jurisdiction  ovor  Its  domostlo 
alYalrs  must  novor  bo  forgotten  or  overlooked.  It  will  not.  do  to  say  that  thoao 
ovonts  aro  Just  past  history  and  that  wo  must  now  approiieh  tbo  Issuo  of 
tbo  Connally  rosorvntloii  with  open  minds  ami  open  hearts  and,  lu  tbo  cause 
of  world  peace  and  world  law,  have  Implicit  faith  that  tbo  decisions  of  tbo 
World  Court  will  conform  to  our  American  view  as  to  what  matters  aro 
domestic  In  character  and  what  International.  Those  wlm  farad  or  Ignore 
tbo  lessons  of  history  or  tbo  sobering  experiences  of  tbo  pant,  not  only  foolishly 
Invito  tbo  same  dangers  again,  but  often  perish,  whether  they  ho  Individuals 
or  nations. 

Tbo  internationalists  still  expect,  to  try,  by  and  through  tbo  United  Nations 
ami  Its  agencies,  and  by  ami  through  the  device  id'  treaty  law  to  edge  tho 
United  States  Into  a  world  government.  To  prove  this,  one  only  needs  to  road 
tho  recent  book,  “Human  Ulghts  and  World  Order"  by  Moses  Moskowlt/,  (Now 
York:  Oceana  Publications,  lnc,l  lu  which  the  author  suggests,  at  page  78, 
that  the  provisions  of  article  2*7)  of  the  charter,  designed  to  protect  our 
domestic  atValrs  from  Interference,  can  bo  circumvented  by  the  use  of  treaties; 
and,  of  course,  In  the  absence  of  a  constitutional  amendment,  like  tho  Hrlckor 
amendment,  Mr.  Moskowlt/  Is  entirely  coned.  Kxccpt.  for  tho  Connally 
reservation,  the  World  Court  and  the  other  principal  agencies  of  the  United 
Nations  can  exercise  Jurisdiction  and  control  over  American  const  It  lit  loiial 
rights  and  liberties. 

Mr,  Moskowlt/.  even  seems  to  think  that  under  article  (H  of  the  charter, 
the  United  Nations  could  gradually,  In  violation  of  art  Ido  2(7),  establish  a 
world  order  In  the  Held  of  human  rights.  Article  U4  seems  to  give  the  United 
Nations  authority  to  establish  machinery  for  keeping  under  constant  review 
and  criticism  the  development  of  so-called  human  rights  In  the  member  states 
by  and  through  requiring  frequent  reports  from  governments,  In  other  words, 
constantly  calling  on  governments  to  Justify  tlidr  laws  and  practices  with 
resped  to  their  internal  social,  economic,  and  even  legal  procedures. 

No  one  can  assuredly  assert  at  this  time  what  spedllc  moves  or  events  con¬ 
nected  with  the  United  Nations  and  world  alYalrs  a  majority  of  the  Senators 
bad  in  mind  in  adopting  the  Connally  reservation  with  a  voto  of  50  to  12. 
llut  the  record,  as  heretofore  Indicated,  shows  at  least  two  significant  events 
or  proposals  in  the  United  Nations  prior  to  August  3,  11)40,  the  date  of  the 
passage  of  the  Connally  reservation,  which  would  have  resulted  In  circum¬ 
venting  the  jurisdiction  of  the  United  States  over  Its  domestic  affairs.  The 
vote  in  favor  of  the  reservation  was  more  than  four  Mines  the  number  of  votes 
against  It;  and  this,  after  the  Foreign  Relations  Committee  bad,  by  a  sub¬ 
stantial  majority,  in  its  report  of  July  25,  lfMfl,  refused  to  recommend  the 
adoption  of  any  such  type  of  reservation  as  the  Connally  amendment,  although 
such  types  of  reservation  were  presented  to  the  Foreign  Relations  Committee, 
notably  one  by  Senator  Warren  Austin,  reserving  from  the  World  Court’s 
jurisdiction  “disputes  which  are  bold  by  the  United  States  to  be  with  regard 
to  matters  which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States."  Since  many  of  the  Senators  who  were  members  of  the  Foreign  Rela¬ 
tions  Committee  and  who  voted  not  to  recommend  a  reservation  like  the  Connally 
amendment  did,  on  August  3,  vote  in  favor  of  the  amendment,  they  must  have 
become  concerned  about  the  World  Court  being  accorded  exclusive  jurisdiction 
to  determine,  as  to  the  United  States,  what  matters  are  domestic  and  what  are 
trulv  international.  The  report  of  the  Special  Committee  of  the  American 
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Hnr  Association  section  of  t n!«»niva t loiml  and  comparative  law  explains  this 
a<*l lou  of  tlio  Senators  voting  for  Mio  Connolly  reservation  (pp.  54  and  55  of 
l  Ik*  report )  an  followa : 

“Whatever  specific  reasons  wero  la  tlio  minds  of  tlia  Senators  who  voted  for 
It.  wo  suggest  l lift t  (Ik*  mol  I vn f  Iiik  faolor  won  tho  fear  that,  without  tlio  reser¬ 
vation,  Mio  Court,  might.  take  Jurisdiction  over,  and  decide*  agolnst  tlio  United 
Slates  In  hoiik*  dispute  of  vital  Importance  to  tlio  United  States  In  Hplto  of  tlio 
arm  and  aim-ore  position  of  tin*  Unltod  Stolen  Mail,  tlio  dispute  wuh  essentially 
domestic.  Fronds  O.  Wilcox  put  It  I  IiIh  way : 

"‘What  prompted  the  Ncnnlo  to  adopt  the  Connolly  amendment?  Very  likely 
the  notion  wuh  prompted  by  tlio  some  feeling  Unit  caused  Mil*  American  do'o- 
Ka  I  Ion  at  Man  Francisco,  and  later  the  Senate,  to  support  the  veto  In  the  United 
Natlona  Charter.  It  wiih  prompted,  In  other  words,  by  a  desire  to  safeguard 
tlm  vital  InleroMlN  of  the  United  Slules/ '  (Wilcox,  “Tho  United  HtatoM  Accept# 
Compulsory  Jiirlsdlcllon ,”  40  Am. . I.  Infl.  L.  OOP,  710  (1040).) 

The  writer  la  very  glad  to  accept  the  foregoing  view  of  Mr.  Wilcox  that  tho 
Henate  In  adopting  the  resorvollon  wan  prompted  by  “desire  to  safeguard  tho 
vital  Interests  of  the  United  Hlufes.“  It  wan  concern,  not  only  for  such  mut¬ 
ters  an  Immigration,  tariffs,  trade  barriers,  et  cetera,  but  also  concern  for  safe¬ 
guarding  other  matters  which  Included  tin*  protection  of  our  theory  as  to  the 
right  to  own  private  properly  and  our  concept  of  freedom  of  speech  and  of 
press  and  our  system  of  basic  Individual  rights  and  liberties  as  protected  by 
our  own  Constitution  and  Hill  of  Rights,  all  of  which  the  United  Nations  and 
Its  agencies  began  to  treat  as  matters  of  International  concern  beginning  In  Feb¬ 
ruary  1040,  and  for  the  protection  of  which  tho  Hrlcker  amendment  was  later 
proposed.  Tin*  Senate  was  not.  required  to  give  all  Its  reasons,  or  any,  In 
support  of  the  form  of  reservation  which  It  thought  would  adequately  safeguard 
the  vital  Interests  of  the  United  Stales.  Senator  ConmtUy  spoke  as  follows  In 
connection  with  our  declaration  of  adherence  to  the  Court : 

“I  think  wo  have  the  right  to  adhere  100  percent,  If  we  choose,  and  wo  have 
tho  right  not  to  adhere  at  all.  Therefore,  as  he! ween  those  two  extremes,  wo 
have  a  perfect  right  to  adopt  an  amendment  of  this  character,  because  the 
charter  provides  that  domestic  questions  may  not  he  considered.  The  charter 
provides  that  tho  United  Nations  have  no  Jurisdiction  over  domestic  questions. 
Hut  under  the  charter  the  Court  might  decide  that  Immigration  was  an  Inter¬ 
national  question.  It  might  decide  that  tariffs  were  an  International  question. 
It  might  decide  that  the  navigation  of  the  Panama  Canal  was  an  International 
question.  It  Is  pretty  close  to  It.  It  might  decide  that  the  regulation  of  tolls 
through  the  canal  was  an  International  question.  So  I  submit  the  amendment 
and  ask  that  It  he  printed  and  lie  on  the  table.1* 

Senator  Connolly  later  explained  his  amendment  as  follows : 

“The  United  Stntes  Is  tho  object  of  envy  of  many  nations  of  the  world  and 
many  peoples,  Our  Treasury  Is  most  attractive  to  them.  Immigration  to  otir 
Hhores  Is  something  they  dream  of.  I  do  not  favor  and  I  shall  not  vote  to  make 
It  possible  for  the  International  Court  of  Justice  to  decide  whether  a  question  of 
Immigration  to  our  shores  Is  a  domestic  question  or  an  International  question. 
It  Is  a  domestic  question,  of  course;  but  the  Court  might  contend  it  Is  Inter¬ 
national  In  character.  The  Court  might  say,  ‘A  man  leaves  one  country  and 
migrates  to  another,  and  therefore  an  International  question  is  Involved,  and 
suit  may  ho  brought  against  the  United  States  because  It  discriminates  against 
the  citizens  of  a  certain  country  by  not  giving  them  a  sufficiently  large  quota/ 

“Mr.  President,  do  we  wish  to  submit  to  the  International  Court  the  question 
whether  we  have  a  right  to  levy  tariffs  and  duties  and  to  regulate  matters  of 
that  kind?  They  are  purely  domestic  questions,  and  I  do  not  propose  to  have 
the  International  Court  have  jurisdiction  over  them/* 

Whatever  the  reasons  of  the  Senate  at  the  time  of  the  passage  of  the  Con- 
nally  reservation,  the  reasons  now  for  Its  retention  are  clear  and  manifold.  It 
Is  the  only  real  safeguard  we  have  had  during  the  years  1040-56  and  that  we 
still  have  against  that  school  of  Internationalists  who  believe  it  honest  and  neces¬ 
sary  for  world  pence  to  circumvent  and  distort  tho  language  and  Intendments 
of  the  charter  with  respect  to  the  sovereignty  and  independence  and  the  do¬ 
mestic  affairs  of  the  United  States. 

When  the  members  of  the  ABA  Peace  and  Law  Committee  urged  the  house 
of  delegates  to  pass  the  resolution,  in  1947,  recommending  to  tb/»  Senate  that  It 
reconsider  the  matter  of  the  form  of  the  U.S.  declaration  unde*  article  36(5) 
of  the  statute  of  the  World  Court  and  authorize  the  filing  of  n  moc  fled  declara- 
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tlon  eliminating  our  right  to  determine  when  n  matter  is  domestic  instead  of 
international,  the  members  of  that  eommltteo  (including  the  writer)  believed 
that  the  United  Nations  and  its  agencies  would,  in  good  faith,  observe  and  com¬ 
ply  with  the  language  and  intendments  of  the  charter  and  the  pledges  and  as¬ 
surances  of  the  Secretary  of  State,  Mr.  Stettlnius,  in  connection  therewith,  with 
respect  to  matters  affecting  tho  sovereignty  and  Independence  of  the  United 
States  and  involving  Its  domestic  affairs.  After  dellnlte  evidence  came  to  the 
attention  of  the  members  of  tho  peace  and  law  committee  of  the  disregard  of 
the  language  and  Intendments  of  the  charter  and  of  the  disregard  for  the  said 
pledges  and  assurances,  and  the  members  of  the  peace  and  law  committee,  the 
latter  part  of  UM8,  became  disillusioned,  that  committee  abandoned  any  fur¬ 
ther  efforts  to  seek  a  change  in  the  Connally  reservation,  and  turned  to  the  task 
of  formulating  and  attempting  to  pass  a  constitutional  amendment  to  protect 
the  United  States  and  its  citizens  against  the  dangers  of  "treaty  law" — a  United 
Nations  device  for  circumventing  article  2(7)  of  the  charter.  To  have  con¬ 
tinued  to  urge  a  change  in  tho  Connally  reservation  would  have  been  inconsist¬ 
ent  and  at  war  with  the  basic  purposes  of  the  Brlekor  amendment.  So  far  as 
the  AHA  is  concerned,  the  Connally  reservation  then  became  a  dead  issue  until 
resurrected  at  the  AHA  meeting  in  Los  Angeles  in  1058,  where  the  special  com¬ 
mittee  on  international  law  plaiiuing,  recently  appointed  by  President  Malone, 
in  a  report  to  the  house  of  delegates  said : 

“The  committee  indieves  that  tho  withdrawal  of  the  United  States’  reservation 
to  the  jurisdiction  of  the  International  Court,  to  the  extent  that  it  allows  the 
United  States  unilaterally  to  determine  which  disputes  lie  essentially  within  its 
own  jurisdiction,  would  he  a  most  salutary  step.  It  would  be  a  demonstration 
of  faith  in  tho  rule  of  law,  and  a  persuasive  example  to  others.  We  believe  it 
would  materially  strengthen  the  position  of  the  United  States  in  the  world 
community  ns  a  leader  in  efforts  to  achieve  the  goal  of  the  settlement  of  all 
disputes  by  peaceful  menus." 

At  the  same  meeting,  the  committee  on  international  courts  of  the  section  of 
international  and  comparative  law  proposed  to  the  house  the  following  resolu¬ 
tion  : 

“AVso/rerf,  That  the  United  States  should  amend  its  declaration  accepting 
the  compulsory  jurisdiction  of  the  International  Court  of  Justice  to  omit  there¬ 
from  the  limitation  imposed  by  the  Connally  amendment  so  that  paragraph  (b) 
of  the  provisos  would  read : 

"  ‘(h)  disputes  with  regard  to  matters  which  are  essentially  within  the  domes¬ 
tic  jurisdiction  of  the  United  States  of  America  ;♦**.'  " 

The  house  took  no  action  on  either  of  these  proposals,  hut  it  was  clear  that 
the  forces  of  internationalism  that  have  as  their  ultimate  objective  putting  the 
United  States  into  some  form  of  world  government  are  on  the  march  again,  after 
some  years  of  quiescence  due  to  the  exposure  that  had  been  made  of  their  ac¬ 
tivities  aud  purposes  in  the  great  light  for  the  Bricker  amendment.  In  1058, 
they  felt  safe  in  assuming  that  many  members  of  the  U.S.  Senate  aud  of  the 
American  bar  and  of  the  public  generally  had  forgotten  the  events  (104G-50) 
connected  with  the  United  Nations  and  its  agencies,  designed  to  circumvent  the 
language  aud  intendments  of  the  charter  with  respect  to  control  of  our  domestic 
affairs;  aud  that  it  was  opportune  to  support  a  movement  for  the  repeal  of 
the  Connally  reservation,  particularly  in  view  of  the  fact  that  several  attractive 
slogans  had  been  developed  with  which  to  beguile  the  American  people,  both 
lawyers  aud  laymen — "World  peace,"  "World  order,"  "World  peace  under  law," 
et  cetera. 

These  proposals  at  the  Los  Angeles  meeting  have  now  culminated  in  the  80- 
page  "Report  of  the  Special  Committee  of  the  Section  of  International  and  Com¬ 
parative  Law"  (approved  by  the  section,  August  1959),  which  has  been  recently 
published  and  which  is  to  be  widely  circulated  (if  the  consent  of  the  ABA 
house  of  delegates  can  be  obtained)  as  a  chief  propaganda  handbook  to  further 
the  movement  for  the  repeal  of  the  Connally  reservation.  All  of  the  "arguments" 
listed  in  this  handbook  for  the  repeal  of  the  Connally  reservation  have  been 
noted  and  answered  previously  in  part  V  of  this  statement  However,  several 
general  observations  should  be  made  with  respect  to  matters  not  Included  ip  the 
list  of  "arguments,"  but  imbedded  in  the  text  of  the  report  with  the  obvious  pur¬ 
pose  of  persuading  the  reader  that  the  repeal  of  the  Connally  reservation  is  not 
a  matter  of  much  moment  after  all,  because  the  problem  is  one  of  very  "limited 
nature.?  Thus,  it  is  naively  suggested  at  page  53  of  the  report  that  since,  under 
U.S.  adherence  to  the  World  Court,  it  may  “at  any  time  terminate  its  entire 
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declaration  of  uriheronco  including  its  acceptance  of  Jurisdiction,  on  0  months’* 
notice,”  the  problem  of  whether  or  not  the  Connally  reservation  should  be  re* 
pealed  is  limited  and  not  of  widespread  importance.  Just  exactly  why  this 
characterizes  the  problem  as  “limited"  or  of  less  importance,  it  is  difficult  to 
understand. 

Another  naive  suggestion  is  made  on  jmge  52  of  the  report  to  the  effoct  that 
the  United  81a tea  really  does  not  require  the  protection  of  the  Connally  reservu* 
tlon  because  its  sovereignty  and  Its  domestic  affairs  are  fully  protected  by  the 
provisions  of  article  2(7)  of  the  charter;  but  this  ignores  the  undisputed  fact 
that  the  United  Nations  and  its  agencies  have  treated  this  article  as  a  dean 
letter  by  attempting  to  circumvent  it  in  various  ways  as  heretofore  set  forth 
iu  part  IV  of  this  statement,  and  the  further' historical  fact  that  it  has,  in  effect, 
been  declared  to  be  a  nullity  by  such  pronouncements  as  those  of  Mr.  John  P. 
Humphrey,  first  Director  of  tho  U.N.  Commission  on  Human  Rights  in  1948, 
and  of  Mr.  Moses  Moskowitz  (of  the  United  Nations  staff)  in  1941),  and  by  pro¬ 
nouncement  of  the  Acheson  State  Department  in  1950  ( State  Department  Publi¬ 
cation  9972)  and  by  recent  pronouncements,  such  as  those  made  by  Mr.  Mosko- 
wits  in  his  recent  book,  “llumun  Rights  and  World  Order"  (all  of  which  have 
already  been  described  and  referred  to).  We  are  also  assured,  on  page  58  of 
the  reiwirt  of  the  special  committee  of  the  section,  that,  under  article  90  of  the 
statute,  the  adherence  to  the  jurisdiction  of  the  World  Court  on  the  part  of  the 
United  Btutes,  oven  with  the  repeal  of  the  Connally  reservation,  is  limited  to 
disputes  “hereafter  arising."  This  is  a  great  comfort  to  know  that  the  Court, 
through  the  exercise  of  Us  jurisdiction  to  determine  what  Is  a  domestic  and 
whut  is  an  international  uffair,  would  he  limited  to  claiming  jurisdiction  over 
the  treatment  of  future  matters  only.  In  other  words,  it  could  not  claim  Juris¬ 
diction,  as  it  was  once  suggested  the  United  Nations  should  do,  by  entertaining 
a  complaint  as  to  how  Judge  Medina  conducted  the  trial  of  the  11  Communists 
in  the  Federal  court  of  New  York,  or  a  complaint  of  how  the  court,  In  the  trial 
of  Sacco-Vanzetti,  conducted  the  proceedings  there;  but  could  claim  jurisdiction 
over  only  future  disputes  involving  jurisdiction  over  our  domestic  affairs. 
The  writer  supposed  it  was  clear  to  the  authors  of  the  section  report  that  this 
is  the  very  thing  that  those  who  are  interested  in  protecting  the  independence 
and  sovereignty  of  the  United  States  are  chiefly  talking  about — future  dispute* 

It  has  probably  been  forgotten  that  on  March  4,  1949,  a  formal  complaint  was 
received  and  filed  by  the  United  Nations,  lodged  by  one  of  its  consultative 
organizations,  condemning  the  United  States  for  trying  the  11  Communists  in 
the  Federal  court  of  New  York  os  a  violation  of  the  United  Nations  Declaration 
of  Human  Rights.  This  complaint  was  filed  by  the  International  Association 
of  Democratic  Lawyers  (35  A.B.A.J.  290) . 

Other  general  “comforting”  or  reassuring  observations  are  made  in  the  report 
regarding  what  is  designated  as  "the  limited  nature  of  the  problem"  ag  to  the 
nonseriousness  of  the  effect  of  a  withdrawal  of  the  Connally  reservation ;  but 
there  is  not  space,  nor  is  there  any  occasion  here,  for  commenting  further  on 
these  naive  aspects  of  the  report. 

Turning  to  pages  63  and  64  of  the  report,  special  emphasis  is  laid  on  the  fact 
that  the  house  of  delegates  is  still  technically  on  record  as  having  adopted  a 
resolution  (February  1947)  recommending  the  withdrawal  of  the  Connally  res¬ 
ervation.  Reference  is  also  made  to  the  fact  that  at  the  1947  annual  meeting 
of  the  association,  the  assembly  is  on  record  as  concurring  in  the  action  of  the 
house. 

The  report  then  undertakes  to  publicly  suggest  that  the  house  of  delegates 
favors  and  still  supports  and  is  now,  in  the  year  1960,  supporting  and  backing 
the  withdrawal  of  the  Connally  reservation,  completely  ignoring  without  the 
slightest  mention  the  historical  background  of  events  in  connection  with  the 
United  Nations  and  its  agencies  which  have  occurred  since  the  action  of  the 
house  in  1947,  and  which  have  changed  the  views  of  many  members  of  the  house. 

The  report  undertakes  to  accomplish  this  desired  result  in  behalf  of  the  present 
movement  to  have  the  Senate  withdraw  the  Connally  reservation  by  a  general 
observation  which  reads  as  follows : 

,  "Since  the  house  of  delegates  is  thus  already  firmly  on  record  against  the 
United  States  self-judging  domestic  Jurisdiction  reservation  there  Is  no  need  for 
a  recommendation  of  further  action  by  the  section  or  the  association”  (p.  64 
of  the  report) . 

It  would  seem  that,  in  all  fairness,  the  special  committee  and  the  section,  in 
connection  withauch  an  extended  report  to  he  distributed  for  the  information 
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of  the  public  ns  well  as  the  members  of  tho  American  Bar  Association,  was  under 
some  obligation  to  set  forth  or  at  least  Include  a  paragraph  disclosing  that  since 
the  action  of  the  house,  many  slgnlllcant  events  have  occurred  In  connection  with 
the  activities  of  the  United  Nations  and  Its  agencies  which  were  not  known  to 
or  foreseen  by  the  members  of  the  house  In  11)47,  when  It  took  definitive  action 
on  this  matter.  Obviously,  tho  committee  and  the  section  decided  to  follow 
the  technique  of  not  disclosing  any  matters  or  events  which  would  be  incon¬ 
sistent  with  their  firm  purpose  to  further  tho  Interests  of  Internationalism  as 
against  the  protection  of  American  sovereignty  and  Independence  with  respect 
to  tho  Jurisdiction  of  the  United  States  over  Its  domestic  affairs. 

Tho  renewed  activity  since  1058  with  respect  to  tho  Connally  reservation  and 
tho  movement  to  secure  action  on  the  part  of  the  Government  and  tho  Senate  of 
tho  United  States,  by  way  of  withdrawing  it,  has  been  largely  stimulated  by  the 
activities  of  a  group  in  tho  American  Bar  Association,  most  of  whom  fought 
tho  idea  of  a  constitutional  amendment  to  protect  American  rights  against  the 
dangers  of  “treaty  law” ;  but  devoted  their  efforts  In  the  American  Bar  Asso¬ 
ciation  House  of  Delegates  over  the  several  years  beginning  the  hitter  part  of 
1048  to  defeat  tho  proposal  for  such  an  amendment  and  to  have  the  House  ap¬ 
prove  United  Nations  conventions,  like  the  Genocide  Convention,  interfering  with 
our  domestic  affairs  have  failed.  Nevertheless,  they  have  always  been  outvoted 
on  every  aspect  of  this  debate,  whether  concerning  the  adoption  of  a  constitut  ional 
amendment  or  specific  debates  with  respect  to  covenants  and  proposals  designed 
to  interfere  in  tho  domestic  affairs  of  the  American  people.  It  Is  appropriate 
to  remind  the  internationalists  that  the  house  of  delegates  is  also  on  record  with 
respect  to  those  matters.  It  is,  therefore,  no  more  a  non  sequltur  to  say  that 
because,  since  the  latter  part  of  1048,  tho  house  of  delegates  is  on  record  in  a 
variety  of  instances  as  favoring  the  protection  of  American  domestic  juris¬ 
diction  ns  against  any  extension  by  the  United  Nations  of  its  jurisdiction  over 
these  matters,  this  means  that  the  vote  of  the  house  with  respect  to  the  Con¬ 
nolly  reservation  in  February  1047  has  been  ofllclnlly  nullified,  than  it  is  a  non 
sequitur  for  the  committee  and  the  section  to  say  that,  because  of  the  vote  of 
tho  house  in  February  1047,  with  respect  to  the  withdrawal  of  the  Connally 
reservation,  the  attitude  of  the  house  and  the  American  Bar  Association  re¬ 
mains  today  the  same  as  in  1047 — in  spite  of  successions  of  acts  and  votes  by 
the  house  disclosing,  since  the  latter  part  of  1048,  that  it  has  opposed  every 
and  all  attempts  by  the  U.N.  to  extend  its  jurisdiction  over  our  domestic  affairs. 

Doubtless  even  President  Eisenhower  and  Vice  President  Nixon  have  been  in¬ 
fluenced  by  the  recent  activity  of  the  internationalist  group  In  the  American 
Bar  Association,  who  have  undertaken  to  speak  for  the  whole  association.  At 
any  rate,  the  President  and  the  Vice  President,  without  giving  any  particular 
reasons  therefor,  seem  to  have  stated  or  at  least  intimated  in  various  public 
utterances  since  April  of  1959  that  they  favor  giving  serious  consideration  to  a 
modification  of  the  Connally  reservation.  So  far  as  I  can  find,  there  is  nothing 
in  their  public  utterances  prior  to  that  time  which  suggests  that  they  ever  heard 
of  the  Connally  reservation  or  that  they  have  since  had  any  opportunity  to  give 
the  matter  any  consideration  by  way  of  research  and  examination  into  its  basic 
purposes  and  the  dangers  that  could  flow  from  according  the  World  Court 
exclusive  jurisdiction  to  determine  as  to  the  United  States  what  matters  are 
domestic  and  what  are  international.  They  seem  to  believe,  somehow,  that  the 
withdrawal  of  the  Connally  reservation  will  be  a  great  contribution  to  world 
peace  and  that  it  would  definitely  increase  the  stature  of  the  World  Court  and 
the  attitude  of  nations  with  respect  to  a  resort  to  it  for  the  settlement  of  in¬ 
ternational  disputes.  But  they  have  not  had  the  benefit  of  being  informed  re¬ 
garding  the  facts  and  arguments  on  the  other  side. 

It  is  said  in  the  Baltimore  Sun  of  January  13,  I960,  in  reporting  the  in¬ 
tention  of  the  Senate  Foreign  Relations  Committee  to  hold  hearings  on  Senator 
Humphrey’s  resolution  proposing  the  withdrawal  of  the  Connally  reservation, 
that  there  are  grave  doubts  on  the  part  of  some  near  the  President  and  the 
Vice  President,  as  to  whether  it  “would  be  wise”  in  the  context  of  the  current 
international  situation  to  press  the  proposal  to  a  vote  in  the  Senate,  because  it 
is  doubtful  whether  it  can  secure  the  necessnry  two-thirds  vote  for  passage.  This 
would  indicate  that  some  expect  substantial  opposition  in  the  Senate  or  at  least 
that  there  may  be  a  good  chance  of  Its  not  passing  by  the  required  two-thirds  ma¬ 
jority. 

It  would  seem  to  be  the  duty  of  the  house  of  delegates  of  the  ABA,  before 
approving  any  part  of  the  present  report  of  the  special  committee  of  the  sec- 
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tion,  to  direct  some  less  biased  committee  of  the  house  to  make  a  study  of  the 
Ihsuo  that  has  now  arisen  with  respect  to  the  Connally  reservation  and  make  a 
report  to  the  house  so  that  the  members  of  the  house  may  be  better  advised  of 
the  facts  and  events  with  respect  to  the  Connally  reservation,  as  a  basis  for 
determining  whether  they  favor  its  withdrawal  or  its  retention.  Meanwhile, 
the  Foreign  Relations  Committee  of  the  Senate  should  not  accept  the  report  of 
the  special  committee  of  the  American  Bar  Association  section  of  the  interna¬ 
tional  and  comparative  law  as  representing  tho  views  of  the  present  members 
of  tho  house  of  delegates. 

It  is  earnestly  suggested  that  since  questions  of  great  legal  significance  are 
involved  in  the  issue  of  the  withdrawal  of  the  Connally  reservation — particularly 
questions  of  constitutional  law — this  phase  of  the  matter  should  be  referred, 
at  an  appropriate  time,  to  the  Judiciary  Committee  of  the  Senate. 

posTsonrpT 

Though  a  statement  of  this  character  should  be  written  as  impersonally  and 
objectively  as  possible,  it  is  sometimes  not  inappropriate  under  a  claim  of  per¬ 
sonal  privilege  to  add  a  personal  note.  A  great  deal  is  being  said  today  ubout 
the  “rule  of  law” — as  though  the  idea  and  the  phrase  had  just  been  discovered. 
I  have  been  in  the  practice  of  law  since  1011  and  a  member  of  the  American  Bar 
Association  since  1021  and  served  it  in  a  variety  of  capacities — having  been  a 
member  of  the  house  of  delegates  continuously  since  1042.  During  all  these 
periods,  I  have  never,  on  any  occasion,  failed  to  speak  out  in  support  of  the 
“rule  of  law.”  As  incoming  president  of  the  American  Bar  Association,  in 
Seattlo  in  September  1048,  I  made  the  following  statement: 

“We  of  this  profession  are  sworn  to  uphold  the  Constitution  and  laws  of  our 
country,  its  form  of  government,  and  the  institutions  and  liberties  which  have 
made  our  Nation  great  and  our  people  free.  We  are  pledged  to  a  Federal  Re¬ 
public,  to  the  constitutional  separation  of  the  powers  of  government,  to  the  rights 
and  duties  of  States  and  localities,  to  resistance  to  encroachments  by  any  one 
department  of  government  upon  any  other,  to  the  defense  of  individual  rights 
against  arbitrary  powers  and  against  bureaucratic  centralizations  which  break 
down  the  impartial  rule  of  law  and  substitute  uncontrolled  official  discretions.” 

From  the*  time  of  the  court-packing  plan,  I  have  prepared  and  published  a 
large  number  of  pamphlets,  at  my  own  expense,  attempting  to  clarify  in  the 
public  mind  issues  both  domestic  and  international  that,  In  my  opinion,  seemed 
likely  to  adversely  affect  our  form  of  government  and  our  constitutional  rights 
and  liberties.  I  have  also  testified  before  and  filed  statements  with  Senate 
committees  on  these  issues. 

The  writer  has  always  believed  that  it  Is  a  primary  duty  of  the  American 
Bar  Association  and  other  bar  associations,  and  the  members  thereof,  to  stim¬ 
ulate  interest  in,  and  a  respect  for,  our  law  and  our  country;  We  also  can  and 
should  make  our  contribution  to  the  cause  of  world  pence  and  participate  in 
programs  therefor,  but  this  is  not  to  say  that  no  Identity  or  distinction  should 
be  preserved  in  the  minds  of  the  American  people  between  domestic  and  inter¬ 
national  affairs,  unless  we  have  come  to  the  point  of  subscribing  to  the  State 
Department  pronouncement  of  1050  (State  Department  Publication  3072)  that 
“there  is  now  no  longer  any  difference  between  domestic  and  foreign  affairs.” 
I  make  a  point  of  this  because  I  am  still  old  fashioned  enough  to  believe  that 
the  American  Bar  Association  and  its  members  have  a  primary  duty  first  of 
all  “to  uphold  the  Constitution  and  laws  of  our  country,  its  form  of  govern¬ 
ment  and  the  institutions  and  liberties  which  have  made  our  Nation  great  and 
our  people  free,”  and  are  bound  not  to  confuse  this  primary  duty  with  Interna¬ 
tional  objectives. 

As  a  member  of  the  ABA  Pence  and  Law  Committee  In  1944  and  1945,  I 
wholehearted1  y  favored  the  formation  of  an  organization  of  nations  to  dis¬ 
cuss  and  debate  world  issues  In  open  conference  in  an  attempt  to  secure  world 
peace — and  even  with  the  power,  without  becoming  a  world  government,  to 
suppress  aggression.  When  at  the  Conference  at  San  Francisco  in  June  1945, 
the  United  Nations  Organization  (then  called  the  U.N.O.)  was  set  up.  I  felt 
that  the  United  States  could  and  should  become  a  member  and  that  doing  so 
would  not  Jeopardize  its  form  of  government  or  its  institutions  and  that  our 
control  over  our  domestic  affairs  was  fully  protected.  This  view  began  to 
change  in  the  latter  part  of  1948,  and  by  1952.  when  the  house  of  delegates 
passed  its  formal  resolution  for  a  constitutional  amendment  to  protect  the 
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United  States  and  its  citizens  against  the  dangers  of  “treaty  law,”  I  had  com¬ 
pletely  changed  my  point  of  view.  By  then,  It  was  clearly  evident  to  me,  as  it 
was  to  other  members  of  the  then  peace  and  law  committee,  that  the  United 
Nations  and  its  agencies  were  ignoring  the  language  and  intendments  of  the 
Charter  with  respect  to  the  protection  of  the  domestic  affairs  of  the  Member 
States.  As  a  result,  I  concluded  that  the  withdrawal  of  the  Connally  reserva¬ 
tion  would  jeopardize  our  form  of  government  and  its  institutions  by  according 
to  the  World  Court,  as  an  agency  of  the  United  Nations,  the  exclusive  right  to 
determine  what  matters  are  and  what  matters  are  not  within  the  domestic 
jurisdiction  of  the  United  States.  Even  such  an  ardent  supporter  of  the  United 
Nations  as  Judge  William  L.  Ransom,  for  years  chairman  of  the  ABA  Peace  and 
Law  Committee  (before  he  died  in  1049),  shared  my  view-M)r,  rather,  I  Shared 
his  view— that  by  the  latter  part  of  1048  there  were  forces  operating  in  the 
United  Nations  causing  it  and  its  agencies  to  ignore  and  distort  the  plain 
language  and  intendments  of  the  Charter  with  respect  to  noninterference  in 
domestic  affairs.  He  not  only  urged  me  strongly  to  oppose  those  forces  and 
their  programs  by  public  utterances  as  the  newly  elected  president  of  the  ABA 
but  to  file  protests  in  the  State  Department  and  with  Government  officials  and 
to  urge  the  house  of  delegates  to  support  a  constitutional  amendment  against 
the  dangers  of  “treaty  law.” 

Finally,  as  a  matter  of  personal  privilege,  I  wish  to  say  that  I  somewhat 
resent  some  of  my  friends,  particularly  in  the  higher  echelons  of  the  Ameri¬ 
can  Bar  Association,  publicly  stating  or  intimating  that,  because  of  my  sup¬ 
port  of  the  1947  resolution  of  the  house  of  delegates,  recommending  to  the 
Senate  a  withdrawal  of  the  Connally  reservation — particularly  those  who  have 
been  put  on  notice  to  the  contrary — that  I  still  entertain  my  1947  point  of  view. 

I  hope  this  “statement”  clearly  indicates  and  sets  at  rest  my  position  with 
respect  to  the  present  movement  to  try  to  bring  about  the  withdrawal  of  the 
Connally  reservation.  This  statement  will,  in  due  course,  be  put  in  the  form 
of  a  printed  pamphlet  aftd  copies  distributed  to  all  Members  of  the  Congress 
of  the  United  States,  to  the  State  Department,  to  the  members  of  the  American 
Bar  Association  House  of  Delegates,  to  the  officers  of  the  American  Bar  As¬ 
sociation,  and  to  the  principal  newspapers  throughout  the  country.  Copies 
will  be  available  to  others  who  may  be  Interested. 

Appendix  A 

Biographical  Sketch  op  Frank  E.  Holman 

Born  in  Sandy  City,  Utah,  January  7,  1886;  A.B.,  University  of  Utah,  1908; 
Rhodes  scholar,  Oxford,  England,  1908;  B.A.  in  jurisprudence,  Oxford,  1910; 
M.A.,  Oxford,  1914;  admitted  to  Washington  Bar,  1911;  Utah  Bar,  1912;  instruc¬ 
tor  in  law,  University  of  Utah,  1912-13;  dean,  Utah  Law  School,  1913-15;  chair¬ 
man,  Utah  State  Board  of  Bar  Examiners ;  vice  president,  Utah  State  Bar,  1923 ; 
practiced,  Salt  Lake  City,  1915-24;  practiced,  Seattle,  1924  to  date;  admitted 
U.S.  Supreme  Court,  1921 ;  admitted  to  practice  in  various  Western  State  and 
Federal  courts ;  senior  partner,  Holman,  Mickelwait,  Marion,  Black  &  Perkins, 
Seattle;  president,  Seattle  Bar  Association,  1941;  president,  Washington  State 
Bar  Association,  1945;  chairman,  Committee  for  Revision  of  Washington  Cor¬ 
poration  Laws ;  member,  American  Bar  Association  since  1921 ;  member,  house 
of  delegates  continuously  since  1942;  member,  Special  Committee  for  the  Organ¬ 
ization  of  the  Nations  for  Peace  and  Law,  1944  and  1945 ;  member,  Special  Com¬ 
mittee  for  Peace  and  Law  Through  United  Nations,  1946  and  1947 ;  membership 
committee.  1943  and  1944;  Committee  on  Jurisprudence  and  Judicial  Reform, 
1943;  Washington  committee  associated  with  the  American  Bar  Association 
Committee  on  Improving  the  Administration  of  Justice;  co-convenor,  Seattle 
regional  conference  on  World  Court,  1946;  co-convenor,  Seattle  regional  confer¬ 
ence  on  progressive  development  of  international  law,  1947 ;  committee  on  creden¬ 
tials  and  admissions  of  the  house  of  delegates,  1946  and  1947 ;  board  of  directors, 
American  Bar  Association  Endowment;  advisory  board  of  the  American  Bar 
Association  Journal;  Committee  on  Assistance  to  Lawyers  in  Devastated  Coun¬ 
tries,  1949-51 ;  Committee  on  Scope  and  Correlation  of  Work,  1950-53 ;  president 
of  the  American  Bar  Association,  1948-49;  chairman,  alien  enemy  hearing  boards 
for  the  western  district  of  Washington ;  member,  National  Panel  of  Alien  Enemy 
Examiners;  Seattle  Armed  Forces  Advisory  Committee;  trustee,  School  of 
Public  Law  (Washington,  D.C.) ;  American  Society  of  International  Law;  board 
of  directors  of  the  Pacific  National  Bank  of  Seattle;  advisory  board  of  Seattle 
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Children's  Orthopedic  Hospital;  trustee,  Carman  Scholarship  Foundation; 
honorary  member,  the  Order  of  the  Coif;  honorary  member,  Phi  Delta  Phi 
(Ballinger  Inn  and  Tillman  D.  Johnson  Inn),  International  Legal  Fraternity; 
honorary  member,  District  of  Columbia  Bar  Association;  honorary  member, 
Canadian  Bar  Association;  honorary  member,  the  Federal  Bar  Association; 
Veterans  of  Foreign  Wars  Certificate  of  Merit  "for  outstanding  contributions 
toward  preservation  of  our  American  way  of  life,"  December  20,  1950;  Cross 
of  Chevalier  of  the  Legion  of  Honor  (France),  January  1951;  Marine  Corps 
League  Meritorious  Service  Award  in  appreciation  and  gratitude  for  distin¬ 
guished  service  in  the  interests  of  the  United  States  of  America,  the  U.S.  Marine 
Corps  and  the  Marine  Corps  League,  September  21,  1951 ;  the  American  Freedom 
Award,  1952;  VFW  Gold  Medal  Award,  1953;  American  Bar  Association  Gold 
Medal  Award,  1953,  for  conspicuous  service  in  the  field  of  American  jurispru¬ 
dence  ;  awarded  plaque  as  Seattle’s  first  citizen  for  1953 ;  Seattle  Bar  Association 
Distinguished  Service  Citation,  1953;  William  Volker  Distinguished  Service 
Award,  1954;  Award  of  Merit,  Washington  State  Daughters  of  the  American 
Bevolution,  1957 ;  fellow  of  the  American  Bar  Foundation,  1957 ;  honorary  doctor 
of  laws,  University  of  Utah,  1958. 


Statement  of  the  American  Association  of  University  Women 

Submitted  January  29,  1900,  on  behalf  of  Dr.  Catherine  S.  Sims,  chairman, 

International  Relations  Committee,  AAUW ;  and  Mrs.  Walter  M.  Bain,  chair¬ 
man,  Legislative  Program  Committee,  AAUW 

The  American  Association  of  University  Women  welcomes  this  opportunity  to 
submit  a  statement  to  the  Senate  Foreign  Relations  Committee  in  support  of 
action  to  repeal  the  Connally  amendment. 

Since  the  promulgation  of  the  Dumbarton  Oaks  Proposals  in  1944,  the  AAUW 
has  strongly  endorsed  full  U.S.  participation  in  the  United  Nations  and  its 
specialized  agencies.  In  1944  and  1945  the  association  carried  on  an  intensive 
educational  campaign  to  inform  its  membership  about  the  proposed  general  inter¬ 
national  organization.  During  the  United  Nations  Conference  on  International 
Organization  at  San  Francisco  in  the  spring  of  1945,  representatives  of  the  AAUW 
served  as  specially  invited  consultants  to  the  U.S.  delegation  to  the  Conference. 
We  testified  in  support  of  favorable  Senate  action  on  the  charter  when  your 
committee  held  hearings  in  July  1945.  Since  that  time  our  biennial  membership 
conventions  have  repeatedly  and  overwhelmingly  voted  resolutions  endorsing  the 
U.N.  Most  recently  in  June  1959  at  our  Kansas  City  convention,  the  delegates 
approved  as  follows : 

"We  reaffirm  our  faith  in  the  United  Nations  as  a  flexible  and  viable  institution 
for  the  achievement  of  international  cooperation.  We  will  continue  to  support 
.measures  to  make  the  United  Nations  and  its  affiliated  agencies  more  effective." 

Our  local  branches,  situated  in  all  the  50  States,  Guam,  and  the  District  of 
Columbia,  with  a  combined  membership  of  over  140,000,  continue  to  sponsor  pro¬ 
grams  and  study  groups  on  the  United  Nations  and  participate  actively  in  com¬ 
munity  educational  projects  on  its  behalf. 

This  past  year  the  association’s  international  relations  committee  has  urged 
attention  to  problems  of  pacific  settlement  of  disputes  under  the  United  Nations, 
especially  the  International  Court  of  Justice.  This  recommendation  was  made 
in  keepiug  with  our  aspirations  for  making  the  United  Nations  more  effective* 
and  in  anticipation  of  arousing  greater  public  interest  and  support  of  the  Presi¬ 
dent’s  call  for  a  “reexamination  of  our  relation  to  the  International  Court.’*  In 
April  1959  the  committee  itself  passed,  after  study  and  discussion,  the  following 
resolution : 

"It  is  the  policy  of  the  AAtJW  to  support  the  United  Nations  and  its  affiliated 
agencies.  In  conformity  with  this  policy  we  favor  the  cooperation  of  the  United 
States  in  measures  to  enlarge  the  effectiveness  of  the  International  Court  of 
Justice.  We  therefore  wish  to  express  our  support  and  approval  of  the  proposal 
to  amend  the  reservation  attached  to  our  acceptance  of  the  ‘optional  clause* 
of  the  statute  of  the  Court  by  substituting  the  words  ‘by  principles  of  interna¬ 
tional  law’  for  the  words  ‘by  the  United  States.’ " 

We  cite  this  background  as  an  indication  of  AAUW’s  active  and  continuous 
interest  in  United  Nations  affairs  and  in  the  foie  of  the  United  States  in  them. 
In  supporting  repeal  of  the  Connally  amendment,  we  act  in  light  of  tMs  concern, 
having  considered  two  fundamental  questions.  First,  would  the  repeal  of  the 
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self-judging  reservation  damage  the  security  of  the  United  States?  Second, 
whut  would  be  the  effect  of  such  a  step  on  the  United  States?  We  should  like 
to  consider  each  question  In  turn. 

i.  lV'otihf  the  repeal  of  the  self-judging  reservation  damage  the  security  of  the 
United  States? 

Our  conclusion  Is  that  it  would  not.  On  the  contrary  this  action  may  very 
well  enhance  the  stature  of  the  United  States,  for  It  would  demonstrate  In  a 
practical  way  the  sincerity  pf  repeated  American  declarations  in  supj>ort  of  the 
objective  that  “the  rule  of  law  may  replace  the  rule  of  force  in  the  affairs  of 
nations.” 

The  purpose  of  the  Commlly  rider  is  to  Insure  that  other  nations  and  interna¬ 
tional  bodies  will  not  interfere  with  questions  of  U.S.  domestic  Jurisdiction.  This 
is  a  good  and  valid  purpose.  However,  the  adherents  of  tin;  Connally  rider  seem 
not  to  have  given  due  weight  to  the  fact  that  the  protection  they  seek  is  already 
provided  both  in  the  charter  of  the  United  Nations  and  in  the  statute  of  the  Court. 
The  Court,  as  one  of  the  principle  organs  of  the  United  Nations,  is  subject  to  the 
charter.  It  is,  therefore,  hound  by  article  2,  paragraph  7,  which  provides  that 
“nothing  contained  in  the  present  charter  shall  authorize  the  United  Nations  to 
intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction  of 
any  state  or  shall  require  the  members  to  submit  such  matters  to  settlement  under 
the  present  charter.”  Further,  the  jurisdiction  of  the  Court,  ns  stated  in  article 
3d,  paragraph  1  of  the  statute,  clearly  deals  with  cases  referred  to  it  by  the 
parties  themselves  and  with  U.N.  matters.  The  “optional  clause,”  to  which  the 
United  States  adhered  and  in  which  the  self-judging  reservation  is  included, 
again  is  concerned  only  with  interpretation  of  treaties,  questions  of  international 
law,  breaches  of  international  obligations,  and  reparations  for  them.  The  United 
States  is  fully  able  to  protect  its  vital  interests  in  such  instances  through  its 
treaty  ratification  process,  precise  and  prompt  statements  on  questions  of  inter¬ 
national  law,  its  foreign  policy  decisions,  and  ultimately  its  veto  in  the  Security 
Council.  Any  fears  which  have  arisen  about  international  meddling  in  U.S. 
policies  on  tariffs,  immigration,  and  even  the  Panama  Canal  can  be  set  aside  In 
light  of  the  nature  of  the  jurisdiction  of  the  Court,  which  the  Court  itself  has 
tended  to  interpret  in  a  narrow  and  restricted  fashion. 

What  would  he  the  effect  of  the  repeal  of  the  self -judging  reservation? 

Here  there  are  possibilities,  first,  for  strengthening  the  United  Nations  and, 
second,  for  influencing  world  climate  in  favor  of  greater  use  of  judicial  processes 
for  pacific  settlement  matters.  For  instance : 

(a)  The  United  States,  no  longer  being  tied  by  the  self-judging  reserva¬ 
tion,  which  under  the  statute  of  the  Court  may  be  used  on  a  reciprocal 
basis,  frees  itself  from  the  situation  in  which  the  reservation  might  be 
used  by  the  defendent  against  whom  we  might  wish  to  bring  suit,  thus 
curtailing  full  use  of  the  Court.  The  irony  of  such  a  condition  is  well 
illustrated  in  the  Nortocgian  Loans  case. 

(b)  The  United  States  is  a  country  with  a  heritage  of  faith  in  the  law 
and  judicial  processes.  Removal  of  the  self-judging  reservation  should 
arouse  added  public,  and  especially  governmental,  interest  in  the  Court. 
If  such  awareness  could  be  followed  by  a  determined  U.S.  policy  of  urging 
and  supporting  use  of  the  Court,  both  for  its  advisory  opinions  as  well  as 
in  contentious  cases,  the  Court  might  begin  to  assume  a  role  commensurate 
with  its  potentialities  in  world  affairs.  It  has  been  repeatedly  stated  that 
the  United  Nations  must  be  used  by  its  member  governments  if  it  is  to 
fulfill  its  role  in  international  society.  Nowhere  is  this  more  true  than  in 
the  case  of  the  Court. 

(c)  Vice  President  Nixon  in  his  speech  to  the  Academy  of  Political 
Science  has  proposed  greater  use  of  the  Court  as  a  device  for  combatting 
coldwar  differences  with  the  Soviet  Union.  Insofar  as  a  judicial  approach 
to  primarily  political  problems  can  better  United  States  and  Soviet  rela¬ 
tions,  this  is  commendable.  But  the  use  of  the  Court  in  this  and  in  many 
other  situations  is  desired,  and  desired  now,  because  of  the  example  it 
provides  for  the  many  new  nations  who  have  recently  joined  the  United 
Nations  or  expect  to  Join  the  community  of  nations  in  the  next  10  to  15 
years.  The  patterns  of  international  law  which  currently  prevail  are  those 
developed  by  the  European  powers  in  their  emergence  from  medieval 
society.  Frequently  the  new  nations  of  Asia  and  Africa  have  tended  to 
question,  and  even  reject,  systems  and  procedures  emanating  from  the 
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former  colonial  nations.  It  is  critically  important,  therefore,  for  these 
emerging  nations,  as  early  as  possible  in  their  independent  history,  to 
accept  compulsory  jurisdiction  and  to  acquire  the  habit  of  turning  to  the 
Court  when  differences  arise.  And  the  possibilities  for  such  dilllculties, 
for  Instance,  in  a  continent  like  Africa,  with  uncertain  boundaries, 
nomadic  groups,  and  limited  experience  in  governmental  and  international 
affairs  are  numerous.  The  example  set  by  the  United  States  and  the  other 
older  powers  can  help  determine  the  receptivity  the  new  nations  give  to 
legal  action  for  settling  disputes.  Just  as  the  U.N.  Geneva  Conference  on 
(the  Law  of  the  Sea  In  1058  offered  opportunity  for  these  new  countries  to 
take  part  in  codifying  these  international  laws,  thereby  making  them  part 
of  their  tradition  in  international  affairs,  so  increased  activity  at  the  Court 
would  enhance  its  prestige  and  make  its  use  a  more  normal  occurrence  in 
solving  their  problems. 

For  these  reasons  the  American  Association  of  University  Women  urges  the 
Senate  committee  to  consider  favorably  the  repeal  of  the  self-judging  reserva¬ 
tion  of  U.S.  adherence  to  the  compulsory  jurisdiction  of  the  International  Court 
of  Justice. 


Statement  of  W.  Hume  Evebett,  Attorney  at  Law,  Houston,  Tex.,  Febbuaby 

17,  1960 

I  appreciate  the  courtesy  extended  to  me  in  having  my  statement  included  in 
the  record.  My  name  is  W.  Hume  Everett,  and  I  live  in  Houston,  Tex.  I  have 
been  engaged  in  the  practice  of  the  law  continuously  since  1933  before  the  courts 
in  the  States  of  Texas  and  Wyoming,  before  the  Supreme  Court  of  the 
United  States,  and  before  numerous  "inferior  courts  as  the  Congress  did  from 
time  to  time  ordain  and  establish.”  I  speak  only  and  wholly  for  myself  as  a 
native-born  American  lawyer  who  has  taken  numerous  oaths  to  "support  and  de¬ 
fend  the  Constitution  of  the  United  States :  So  help  me  God !" 

Other  statements  made  or  presented  to  this  committee  adequately  explain  the 
background  and  context  of  the  Connally  amendment  to  Senate  Resolution  196  of 
August  2,  1946,  surrendering  jurisdiction  in  specified  matters  to  the  International 
Court  of  Justice,  but  providing  that  the  jurisdiction  of  that  Court  "shall  not  apply 
to  *  *  *  disputes  with  respect  to  matters  which  are  essentially  within  the  domes¬ 
tic  jurisdiction  of  the  United  States  ns  determined  by  the  United  States."  Senate 
Resolution  94  would  delete  the  last  six  words. 

To  defeat  Senate  Resolution  94  should  be  the  beginning  point  only.  One 
helpful  step  under  which  some  of  our  sovereignty  might  be  preserved  from  the 
effects  of  treaties  and  executive  agreements  would  be  to  add  to  the  Connally 
amendment  an  additional  phrase  so  that  the  entire  clause  would  read  "as  deter¬ 
mined  by  the  U.S.  Congress  on  a  case-by-case  basis."  With  such  additional 
wording  the  Congress,  or,  without  such  wording,  the  Senate  could  and  should 
determine  in  each  case  whether  any  specific  matter  in  controversy  with  any 
other  nation  would  be  a  proper  case  in  which  to  submit  the  claims  by  or  against 
the  United  States  to  the  jurisdiction  of  any  foreign  or  international  court  of 
justice. 

Although  the  statute  of  the  International  Court  of  Justice  (hereinafter  called 
"World  Court")  provides,  in  article  34,  that  "only  states  may  be  parties  in  cases 
before  the  Court,"  there  is  no  requirement  that  the  claims  of  the  United  States 
must  be  recognized  as  property  rights  which  cannot  be  taken  or  destroyed  with¬ 
out  compensation.  Under  time-tested  arbitration  procedures,  even  though  the 
United  States  does  have  the  power  to  submit  to  arbitration  the  claims  of 
United  States  citizens  against  the  foreign  government,  and  to  extinguish  those 
claims  in  dire  circumstances,  there  is  authority  of  our  Supreme  Court  that  such 
claims  are  property  rights  of  the  citizens  which  cannot  be  taken  or  destroyed 
without  compensation.  Moreover,  if  a  claim  is  submitted  to  arbitration,  it 
must  be  done  with  due  regard  to  the  rights  of  the  citizens,  and  ample  provision 
made  for  them  to  be  heard  and  present  the  evidence  upon  which  they  rely.1 
In  the  World  Court  setup,  only  omnipotent  government  (the  state)  through  such 
agents  as  It  selects  may  be  heard,  and  then  in  secret  if  the  World  Court  so  deter¬ 
mines,  or  if  "the  parties  demand  that  the  public  be  not  admitted."  * 


1 48  C.J.S.,  p.  33,  and  cases  cited. 

*  Art.  46,  Statute  of  International  Court  of  Justice. 
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No  proponent  of  the  one- wo  rid  government  movement,  or  advocate  for  Remit© 
UoMoluttou  IM,  turn  advanced  any  Nound  criticism  of  tho  present.  and  time-tested 
method  of  settlement  for  International  differences.  At  least  idnee  August  20, 
1010,  tho  eongrosslmmlly  declared  policy  of  tho  Hotted  HtatoH  has  been  “to  ad, hint 
and  aottlo  Us  intornntlonnl  disputes  through  mediation  or  arbitration  to  tho 
oml  that  war  may  lie  honorably  avoided.** 1  Even  tho  U.N.  Charter  recog- 
nUos  that  tho  parties  (states)  to  a  dispute  “seek  a  solution  by  negotiation, 
Inquiry,  mediation,  conduction,  arbitration,  judicial  Hottlcmont,  resort  to  re¬ 
gional  ngenolos  or  arrangements,  or  to  tho  iHMioeful  means  of  their  owti  choice.**4 

It  should  ho  emphasized  that  exhaustion  of  these  time-tested  procedures 
(under  which  hundreds  of  cases  have  been  satisfactorily  handled)  Is  not  a 
prerequisite  to  Jurisdiction  of  tho  World  Court.  Could  It  be  that  tho  proponents 
of  one-world  government  and  of  Senate  Hesolutlon  IM  feel  that  the  World  Court 
Is  the  last  step  necessary  for  absolute  domination  of  the  United  States  by  the 
United  Nations,  under  which  any  Idea  of  constitutional  restrictions  and  guar¬ 
antees,  such  as  right  to  trial  by  Jury,  and  the  taking  of  private  pro|»erty  with¬ 
out  just  compensation  become  old-fashioned,  outmoded,  and  no  longer  available 
to  any  cittr.cn  of  the  United  States?  "  ’ 

Instead  of  striking  the  Connully  amendment  from  Senate  Hesolutlon  IIMI,  the 
committee  should  now  recommend  and  Insist;  that  Senate  Hesolutlon  JIH1  he  ro- 
pealed  In  Its  entirety.  This  simple  expedient  would  again  put  these  United 
State's  In  at  least  an  equal  position  with  Soviet  Hussla  and  other  Communist 
governments.  It  would  not  harm  our  position  with  friendly  nations,  In  that 
we  would  still  have  available  the  time-tested  methods  for  settlement  of  inter¬ 
national  disputes,  leaving  with  honorable  men  the  constitutional  rights  and 
privileges  of  U.S.  citizens  intact,  yet  without  in  any  manner  changing  or  alter¬ 
ing  the  congressional  policy  which,  as  above  referred  to,  has  been  in  effect  con¬ 
tinuously  since  101(1, 

The  matter  of  submitting  any  dispute  to  tho  World  Court,  whether  a  matter 
essentially  within  the  domestic  Jurisdiction  of  tho  United  States,  or  otherwise, 
require#  an  examination  and  understanding  of  sovereignty.  What  Is  the  posi¬ 
tion  of  cltlxcna  of  the  United  States  to  their  Federal  Government?  Is  there 
a  federal  sovereignty  under  which  U.S.  citizens  can  he  made  “subjects”?  Are 
then'  no  absolutes  In  tho  United  Stntes  beyond  which  power  and  force  of  govern¬ 
ment  cannot  go?  Is  then'  any  such  thing  as  law  without  force.8 

The  answers  to  these  serious  questions  nr©  to  ho  found  In  our  own  Con¬ 
stitution  and  early  cases  decided  by  our  own  Supreme  Court  which  recognized 
that  sovereignty  and  jurisdiction  are  Inextricably  connected,  and  to  he  carefully 
safeguarded.  This  Is  made  clear  in  Chtehotm  v.  Gvori/la,*  the  ultimate  result 
of  which  was  the  11th  amendment  to  the  Constitution.1 

Prior  to  amendment  XI,  the  Constitution  provided  that  the  Supreme  Court 
should  have  jurisdiction  over  controversies  “between  States  and  citizens  of  an¬ 
other  SPdo.”  Georgia  had  refused  to  appear  and  answer  plaintiff  Chisholm,  be¬ 
en  use  she  was  a  sovereign  State.  Chief  Justice  Jay  makes  three  inquiries :  “1st 
In  what  sense  Georgia  is  a  sovereign  State.  2d.  Whether  suability  is  incom¬ 
patible  with  such  sovereignty.  8d.  Whether  tho  Constitution  (to  which  Georgia 
is  a  party)  ntithorl7.es  such  an  action  against  her.**  •  After  pointing  out  that  our 
sovereignty  commenced  with  tho  Declaration  of  Independence  and  that  the 
people  in  their  collective  and  national  capacity  established  the  Constitution,  oxer, 
rising  “their  own  rights  and  their  own  proper  sovereignty,  *  *  *’*  Chief  Justice 
Jay  compares  the  sovereignties  of  the  people  of  the  United  States  with  sover¬ 
eignties  in  Europe  (and  particularly  in  Englnnd)  where  the  prince  is  the  sover¬ 
eign,  and  the  people  his  subjects ;  it  regards  his  person  ns  the  object  of  allegiance, 
and  excludes  the  idea  of  his  being  on  an  equal  footing  with  a  subject  either  in  a 
court  of  lust  Ice.  or  elsewhere :  that  because  of  the  position  held  by  the  sovereign 
prince  he  could  not  be  amenable  to  a  court  of  justice  or  subjected  to  judicial 
control  and  actually  constrained,  because  his  position  was  incompatible  with  such 

*22  U.S.C.A.,  par.  261. 

4  Ch.  VI,  art  S3,  U.N.  Charter. 

•T'o  Idea  th«»t  there  Is  or  can  be  an  effective  manmade  law  without  force  In  utterly 
ridiculous.  Recent  Incidents  In  this  country  enforcing  a  court  decree  with  bayonets 
should  prove  the  point  George  Washington  correctly  told  us  that  “Government  Is  not 
reason,  it  is  not  eloquence,  it  is  force.  Like  fire,  a  dangerous  servant  and  a  fearful 
master.” 

•2  Dallam.  418. 

T  Art  XI,  Constitution.  “The  Judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
8tat*«  cltlrens  of  another  State,  or  by  citizens  or  subjects  of  any  foreign  state.” 

•2  Dallam.  462. 
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sovereignty,  holding  that  “No  such  ideas  obtain  hero;  nt  tho  Revolution,  the 
sovereignty  devolved  on  tlio  people ;  ami  they  are  truly  the  aoverelgiw  of  the1 
country,  hut  they  are  sovereigns  without  subjects  ♦  *  ♦  and  have  none  to  gov¬ 
ern  hut  themselves;  the  citizens  of  Aiuerlea  are  equal  oh  fellow  citizens,  and  as 
joint  tenants  in  tho  sovereignty.”  * 

Tho  court  held  that  tho  pooplo  hy  the  Constitution  (prior  to  amendment  XI > 
had,  through  tho  compact  of  tho  State#  n#  evidenced  hy  the  Constitution  and  : 
with  tho  HUrrendor  of  sovereignty  evidenced  hy  tho  ratification  thereof  hy  the 
various  Hovcrelgu  Htnt.es,  conferred  JurlHdlction  upon  a  comditutlonnl  court  to 
dotermlno  till#  controversy  between  the  State  of  Georgia  and  a  cltlzon  of  another 
Sin  to. 

Reforrlng  to  that  provision  of  tho  ConHtitutlon  under  which  the  Supreme  Court 
of  tho  United  Staten  wan  given  JurlHdlction  and  tho  power  to  determine  that' 
Jurisdiction  In  controversies  between  State#  and  citizens  of  another  State,  Chief 
JiiHtico  Jay  conclude#  In  the  penultimate  paragraph  of  the  court's  opinion: 

“The  extension  of  tho  judiciary  jmwer  of  the  United  States  to  such  contro- 
vorlOH,  upponrH  to  mo  to  bo  wise,  liecauHo  it  Is  lament,  and  hecaUHe  It  1h  useful. 
It  Ih  honest,  hocauso  it  provides  for  doing  juHtlce  without  resjiect  of  persons,  and 
hy  securing  individual  citizens  an  well  ns  Staten,  in  their  rofqiective  rights,  per¬ 
forms  the  prom  I  ho  which  overy  free  Government  inakos  to  every  free  citizen,  of 
equal  Justice  mid  protection.  It  in  tiKofiil,  because  it.  1#  honest,  because  it  leaves 
not  oven  the  nmsl  obscure  and  friendless  citizen  without  moans  of  obtaining 
Justice  from  a  neighboring  State;  because  It  obviates  occasions  of  quarrels  be¬ 
tween  Staten  on  account  of  the  claims  of  their  resjiectlve  citizens;  because  it 
recognizes  and  strongly  rests  on  this  great  moral  truth,  that,  justice  Is  the  saino 
whether  due  from  one  man  or  a  million,  or  from  a  million  to  one  man ;  because 
It  teaches  and  greatly  appreciates  tho  value  of  our  free  republican  national  gov¬ 
ernment,  which  places  all  our  citizens  on  an  equal  footing,  and  enables  each  and 
every  one  of  them  to  obtain  Justice  without  any  danger  of  Mng  overborne  by  the 
weight  and  number  of  their  opponents;  and  taenuse  it  brings  Into  action,  and 
enforces  this  great  and  glorious  principle,  that  the  people  are  the  sovereign  of 
this  country,  and  consequently  that  fellow  cltlzon#  and  Joint  sovereigns  cannot 
he  degraded  hy  appearing  with  each  other  in  their  own  courts  to  have  their  con¬ 
troversies  determined.  The  people  have  reason  to  prize  and  rejoice  in  such  valu¬ 
able  privileges;  and  they  ouyht  not  to  for  yet,  that  nothing  but  the  free  course  of 
constitutional  law  and  government  can  insure  the  continuance  and  enjoyment 
of  thorn."  10 

As  Justice  Jay  plainly  states,  all  jurisdiction  Implies  superiority  of  power. 
From  that  correct  concept,  the  surrender  of  power  to  determine  Jurisdiction  im¬ 
plies,  if  not  expressly  recognizes,  that  the  World  Court  would  have  the  superi¬ 
ority  of  power  over  the  sovereign  people  of  the  United  States  and  over  our  sov¬ 
ereignty  In  making  a  determination  which  not  even  the  Congress  of  the  United 
States  could,  or  should,  surrender  to  a  one-world  United  Nations  government, 
or  its  Juristic  World  Court  arm.”  u 

Rather  than  considering  this  move  to  surrender  sovereignty  through  the  Juris¬ 
diction  determining  surrender  to  a  one-world  court,  this  committee  might  well, 
use  Its  time  to  make  an  immediate  and  full-scale  Investigation  of  the  extent  to 
which  our  elected  representatives  and  officials  have  endeavored  otherwise  to 
surrender  our  sovereignty,  our  Constitution,  and  the  concomitant  restrictions 
upon  those  who  govern.  This  to  be  followed  by  a  full  and  complete  report  to  the 
Congress,  and  to  the  sovereign  citizens  of  these  United  States.  If  that  Investi¬ 
gation  revealed,  ns  I  think  it  would,  that  much  of  our  sovereignty  and  many  of 
the  freedoms  and  rights  (reserved  to  the  States  and  to  the  people  by  the  United 
States  Constitution  and  Rill  of  Rights)  have  been  surrendered,1*  then  this  com¬ 
mittee  and  the  Congress,  in  the  interest  of  maintaining  our  constitutional 


•2  Dallam.  468. 

2  Dallam.  466. 

“Even  a  cursory  reading  of  the  United  Nations  Charter  and  of  the  Statute  of  the 
International  Court  of  JuBtfce  will  Indicate  that  there  are  no  absolutes  beyond  which  the 
World  Court  could  not  go.  and  that  the  objectives,  precepts  and  desirabilities,  the  rule 
of  law,  and  Justice,  so  aptly  described  In  the  foregoing  quotation  from  Chisholm  v.  Qa. 
are  not  to  be  found  by,  through,  or  under  the  one-world  government  of  the  United 
Nations,  through  the  World  Court,  whoBe  decrees  must  be  made  effective  by  the  appli¬ 
cation  of  f^rce--n0t  law.  but  force.  (See  ch.  VII,  arts.  39-51,  inclusive,  U.N.  Charter, 
which  bristles  with  force.) 

11  See  “The  United  Nations:  Planned  Tyranny,"  by  Orval  Watts;  "Behind  the  U.N. 
Front,"  by  Alice  Wtdener  :  "Human  Rights  and  the  United  Nations,"  by  Russell  J.  Clincby ; 
"The  U.N.  Record,0  by  Chesly  Manly. 
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Republic  mid  hi  preserving  these  United  Btntoia  tt*  n  sovereign  tuition  of  free  peo* 
lilts  would  bp  dutyhomul  to  toko  such  stops  m  lire  necessary  to  restore  nmt 
preserve  tlm  rights  which  Congress  or  tho  executive  department  tmvo  endeavored 
to  surrender, 

lu  surrendering  our  sovereignty  nmt  our  historic  right  to  determine  wlutt  nmt** 
tern  are  essentially  within  the  domestle  Jurisdiction  of  the  United  Hinton,  we 
appear  to  be  confronted  with  n  strange  paradox,  U.H,  eltlaens  are  elected  to 
Congress  or  to  Executive  Office  by  virtue  of  the  provisions  of  the  U.H,  Constitu¬ 
tion,  yet  we  tliui  those  ettlHeinl  lu  the  exercise  of  the  very  limited  powers  granted 
disregarding  the  chains  uud  limitations  iilneed  upon  them  by  the  Constitution  and 
the  11111  of  Rights,  Have  outlm  of  ofilco  ceased  to  have  any  meaning? 

Even  though  our  own  Hupreme  Court  ban  said  that  the  President  In  the  note 
organ  of  the  United  Htates  lu  International  or  treaty  affairs,  does  that  mean  that 
the  Executive  voice  alone  la  to  be  heard?  line  that  voire  presumed  to  arrogate 
unto  the  executive  branch  of  the  tlovernment  the  princely  power#  referred 
to  by  Chief  ifustlce  day,  thereby  relegating  clttoons  of  the  Untied  Htntes  to  the 
status  of  subjects?  Has  (bat  voice  become  so  omnipotent  (whether  expressed 
by  one  man,  or  by  a  myriad  of  hureuncrnta,  or  by  our  own  Hupreme  Court,  or  by 
Oongreaa)  aa  to  lie  beyond  toleration  or  question?1*  Arbitrary  power  and  force 
emmet  be  mere  plainly  defined,  Unless  this  committee  mid  the  American  people 
are  new  ready  to  stand  up  amt  tight  for  the  rights  reserved  to  themselves  by 
their  forbears,  the  Constitution  ami  the  Hill  of  Ulghts  will  be  meaningless— 
except  that  the  final  disregard  of  liberty  and  freedom,  of  dignity  of  the  Individ* 
uat  and  of  Cod  In  government  may  he  recorded  to  history  as  the  day  that  Hetiate 
Resolution  IV4  was  adopted* 

There  are  no  absolutes  In  the  World  Court.14  A  private  cltlsen,  or  a  state, 
cannot  be  a  jmrty  to  any  dispute  therein.  The  World  Court  Is  not  hound  to 
follow  any  constitution,  any  common  law,  or  any  system  of  law.  Its  decisions 
have  no  binding  force,  except  between  the  parties,  and  In  respect  of  that  par¬ 
ticular  case1*  so  that  It  Is  plainly  contradictory  to  reason  to  assume  that  It 
could  ever  establish  any  system  bused  upon  judicial  precedent.  Hast,  but  not 
least,  probably  the  most  objectionable  feature  of  the  whole  World  Court  setup 
Is  the  provision  of  the  United  Nations  Charter1’1  and  of  the  statute  permitting 
and  requiring  advisory  opinions.  Iiet  us  see  what  a  prominent  U.S.  Senator 
had  to  say  concerning  this  function.11 

**We  are  living  under  a  written  Constltutlon—one  people,  with  one  destiny, 
Involved  lu  a  common  concern,  and  we  would  not  think  of  giving  the  Congress 
or  the  President  power  to  call  uihui  the  U.B.  Supremo  Court  for  an  opinion 
upon  any  question  they  might  see  fit;  to  submit  to  it  Hut  It  Is  proposed  hero 
that  with  11  judges,  probably  all  of  whom  and  almost  surely  10  of  whom  will 
have  l>een  reared  under  foreign  laws  and  foreign  Institutions,  tho  Court  may 
he  called  upon  to  pass  on  any  question  or  any  point  which  tho  Council  or  the 
Assembly  may  see  tit  to  submit  to  It,  There  Is  no  limit  of  power,  save  the  will 
of  the  Council  and  of  It  men.  It  Is  a  government  of  men  and  not  of  law.  It  Is 
International  bureaucracy.  It  Is  the  most  ambitious  scheme  to  place  the  interests 
of  m  111  tons  under  the  unbridled  and  undefined  power  of  11  mon  that  I  know  of 
In  all  the  efforts  of  the  few  to  steal  power  from  the  many/* 


u>  Prior  to  1020  treaty  power  appropriately  hart  boon  placed  in  the  ProMdent  nnd  was 
Opened  to  Include  all  those  subjects  tit  the  ordinary  Intercourse  of  nnttona:  was  con¬ 
sidered  to  extend  to  and  be  legal  only  In  those  matters  "which  aro  consistent  with  the 
nature  of  our  institutions,  and  the  distribution  of  powers  between  tho  General  and  State 
Governments"  (Holme*  v.  JeimtooH,  14  Pet,  R40.  ROft  (1840)).  Or,  as  stated  In  a  later 
ease  "if  not  Inconsistent  with  the  nature  of  our  Government  and  the  relation  botween  the 
States  and  the  United  States"  (J/oIrtcn  v,  Jog,  17  Wall,  211,  242-248  (1872)  ). 

»  Art.  Ss,  statute.  International  Court  of  Justice. 

»  Art  ha.  statute.  International  Court  of  Justice. 

'•Art  26,  statute.  International  Court  of  Justice.  ,  ,  „ 

"From  speech  of  Hen.  William  K.  Pornh,  Congressional  Record,  Jan.  18,  1026. 
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Statement  or  Dn,  Oiiam.ics  S.  Ootutm,  Pnortcssott  or  Law,  UNivxasm’  or 
Houston,  Houston,  Tier* 

1 

Tho  proposed  resolution,  Semite  ltcsolutlon  04,  now  before  this  honorable 
eommltteo  of  the  U,H,  Senate,  would,  If  adopted  by  the  constitutionally  requisite 
vote  of  tbo  Semite,  and  lit  necordaneo  with  tbo  recommendation  of  President 
Idlsonhower,  bavo  tbo  effect  of  witlidrowing  or  expunging  from  tbo  operative 
terms  of  tbo  “U.S,  declaration  recognizing  tbo  compulsory  jurisdiction  of  tlie 
Intormitlonnl  Court  of  Justice,"  tbo  brief,  out  blgbly  significant  clause,  now  an 
Integral  tmrt  of  that  declaration,  tbnt  is  very  commonly  referred  to  as  tbo  Com 
unity  amendment. 

My  lirst  point  Is  that  tbte  so-called  Connolly  amendment,  might  more  accurately 
be  designated  as  tbo  Connolly  reservation  clause,  in  tbo  U.S,  declaration  just 
referred  to.  Actually,  tbo  words  of  tills  Connolly  reservation  clause  are  an 
integral  and  essential  part  of  tbo  original  U.S.  declaration.  They  were  not  an 
amendment  added  later  to  tbnt  original  official  declaration  of  tbe  United  States 
In  regard  to  tbo  jurisdiction  of  the  International  Court.  Tlds  point,  bus,  1 
believe,  a  real  bearing,  and,  an  adverse  bearing,  on  tbe  merits  of  tbe  argument  In 
favor  of  canceling  out  tbe  words  of  tbe  Connolly  reservation  clause.  For  that 
reservation  is  in  no  fair  sense  an  arbitrary,  of  external,  sort  of  amendment  or 
alteration,  in  (lie  original  action  of  the  United  States,  but  is  a  vital,  organic  part 
of  tbo  basic  commitment  actually  made  in  tbe  first  Instance  by  tbe  united  States 
in  relation  to  tbe  accepted  jurisdiction  of  tbe  International  Court. 

Tbe  term  "amendment0  as  applied  to  the  Comially  reservation  clause,  was 
derived  from  tbo  fact  that  these  words  were  added  In  tbe  course  of  senatorial 
debate  and  modified  somewhat  tbe  meaning  of  tbe  language  at  first  employed 
by  tbe  Senator  who  Introduced  the  primary  resolution.  But  from  tbe  viewpoint 
of  public  opinion  in  tbe  United  States,  and  ns  well  as  from  tbe  viewpoint  of 
other  Independent  nations,  tbe  terms  of  the  Connolly  reservation  were  an  es¬ 
sential  and  highly  Important  element  or  constituent  part  In  the  final  action  of 
the  United  States  in  Its  national  decision  to  recognize  with  certain  reserva¬ 
tions,  tbo  compulsory  jurisdiction  of  the  International  Court  of  Justice  Just 
formed  (or  re-formed)  under  the  auspices  of  the  United  Nations. 

1  desire  fo  stress  as  a  second  point,  and  as  closely  as  possible  to  tbe  ontset  of 
my  discussion,  that  unite  apart  from  tbe  few  but  weighty  words  of  tbe  Connnlly 
reservation  clause,  tbe  U.S.  declaration  as  promulgated  by  President  Truman, 
In  accordance  with  tbe  final  resolution  of  the  Senate  of  the  United  States,  adopted 
by  tbo  Senate?  on  August  2,  1040,  sets  forth  other  distinct  and  highly  Important 
reservations  on  tbo  part  of  the  United  States  as  to  tbe  compulsory  Jurisdiction  of 
the  International  Court,  which  it  may  prove  wholly  impossible  to  maintain  In 
fact  and  in  practice,  if  and  when  the  qualified  veto  powei^on  the  part  of  the 
United  States  ns  to  the  exercise  of  any  Jurisdiction  by  the  International  Court 
over  matters  within  the  domestic  Jurisdiction  of  the  United  States,  were  to  be 
abrogated.  This  qualified  veto  power  that  may  now  he  exercised  by  the  United 
States  resides  in  the  language  of  the  Connnlly  reservation  clause.  But  this 
reserved  power,  so  valuable  and  Indeed  indispensable  to  the  protection  and 
maintenance  of  the  true  independence  and  genuine  national  sovereignty  of  the 
United  States  that,  has  existed  since  1770  will  perish  if  the  present  legal  opera¬ 
tion  of  the  Connnlly  reservation  Is  nullified  and  no  adequate  substitute  as  a  line 
of  defense  to  our  national  freedom  and  autonomy  Is  provided  forthwith. 

The  actual  terms  of  the  U.S.  declaration  of  1040,  even  when  examined  apart 
from  the  protective  language  of  the  Connally  reservation  clause,  reveal  and 
exhibit  truly  Important  conflicts  both  In  language  and  in  the  underlying  pur¬ 
poses,  when  set  side  by  side  with  the  language  of  article  ftfl  of  the  statute  of 
the  International  Court,  that  is,  the  basic  or  constitutional  instrument  which 
was  intended  by  those  who  drew  it  up  to  set  forth  the  organization,  powers, 
and  functions  of  the  International  Court,  and  to  define  Its  jurisdiction  in  the 
sense  of  definition  by  a  paramount  and  controlling  law.  These  underlying  con¬ 
flicts  sh oti’d  be  carefully  considered  before  any  change  is  advocated  with  respect 
to  the  Connally  reservation  clause  itself. 
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I  shall  return  to  thlH  phase  of  the  discussion  for  a  full  treatment  in  the  con* 
eluding  part  of  my  statement. 

The  Oommlly  reservation  clause  la  the  first  lino  of  defense  for  the  Independence 
amt  sovereignty  of  the  United  Htates,  an  against  tlu>  intornational  Oourt  an  a 
potential  Instrument  of  progressively  expanding  world  government  that  will 
frequently  la  the  long  ranges  of  the  future,  though  perhaps  not  invariably, 
he  controlled  by  persons  who  will  ho  detlnltoly  alien  to  the  United  Htates  by 
their  nationality,  by  their  genuine  patriotic  allegiance,  by  their  own  Inherited 
traditions,  and  by  their  most  cherished  personal  Ideals. 

Why  should  anyono  advocate  taking  such  rlsksV  Why  should  anyone  support 
the  repeal  of  the  Coiumlly  reservation  clause  Y 

The  chief  reason  of  a  legal  nature,  that  I  have  heard  advanced,  Is  that  tho 
United  States  by  virtue  of  tho  Oounally  amendment,  has  taken  away  with  tho 
left  hand  what  It  gave  with  tho  right  haad.  It  Is  urged  that  the  general  declara¬ 
tion  of  the  United  States,  promulgated  by  President  Truman  In  1010,  purported 
to  accept  the  Jurisdiction  of  the  International  Court  according  to  the  terms  of 
the  basic  statute  of  that  Court,  which  included  tho  grant  of  power  to  that  Oourt 
to  determine  Its  own  Judicial  Jurisdiction.  It  Is  urged  that  tho  Connelly  reserva¬ 
tion  clause  reserving  power  to  tho  United  States  to  determine  In  effect  the 
issues  of  Jurisdiction  In  a  certain  wide  range  of  Important  cases  In  which  the 
United  States  might  ho  Involved,  was  In  contradiction  to  tho  basic  statute  of  tho 
International  Court,  It  has  even  been  suggested  that  this  reservation  amounted 
to  making  one  party  before  the  Interimtlonal  Court  the  Judge  in  its  own 

^IVreplv  to  these  suggestions,  It  may  ho  said  that  tho  United  States  has  never 
taken  away  from  the  International  tkmrt  by  the  left  hand,  or  otherwise,  any 
Jurisdiction  which  It  bad  previously  con  for  ml  upon  the  Intornational  Court  or 
prevlouslv  assented  to  by  the  right  band,  or  otherwise.  Tho  Oommlly  reserva¬ 
tion  clause  was  part  ami  parcel  of  the  original  declaration  of  the  United  Ktates 
which  recognised  the  compulsory  Jurisdiction  of  tho  Intornational  Court.  One 
part  of  this  declaration  could  not  outrun  or  antedate  any  other  part  In  time 
or  In  legal  effect.  The  Cmnmlly  reservation  clause  was  not  an  amendment,  or 
untimely  ohango,  attempted  In  tho  original  declaration  of  tho  United  States. 
It  was  an  Integral  and  controlling  part  of  the  original  declaration,  Mqoh  more 
tltlv  could  this  charge  of  double  dealing,  or  Inconsistent  and  contradictory  atti¬ 
tudes,  and  legal  resolutions,  be  brought  against  the  United  States,  If  the  legal 
advice  of  some  of  the  proponents  of  the  repeal  of  tho  lnngungo  of  tho  Oommlly 
reservation  clauso  were  to  he  followed.  For  they  urge  that  no  great  harm 
could  result  from  such  ft  repeal,  because  If  after  such  repeal,  cases  and  contro¬ 
versies  which  the  United  States  was  litigating  before  the  International  Court 
should  result  too  unfavorably  or  too  adversely,  to  our  national  claims,  the  United 
States  could  thereupon  after  adequate  notice,  and  suitable  maneuvers,  withdraw 
altogether  its  submission  to  the  International  Court's  jurisdiction.  Such  action 
on  the  part  of  the  United  States  would  Indeed,  be  an  Instance  of  tnklng  away 
with  one  hand  wlmt  we  had  given  with  the  other,  and  would  subject  our  country 
to  worldwide  reproaches  to  the  effect  that  the  United  States  was  really  Willing 
to  litigate  serious  cases  In  the  International  Court,  and  submit  faithfully  to  the 
determination  of  that  Court,  only  If,  and  when,  the  determination  of  that  Court 
was  favorable  to  the  United  States,  and  constituted  ft  victory  for  the  United 
States  In  litigation.  ,  ,  ,  ... 

It  is  far  better  to  have  an  honest  reservation  from  the  very  beginning  with  re¬ 
spect  to  the  jurisdiction  of  the  International  Court,  ft  reservation  plainly  de¬ 
signed  to  operate  as  ft  conspicuous  controlling  factor  at  the  very  threshold  Or  the 
possible  assumption  of  power  or  jurisdiction  of  any  kind  by  the  International 
-  Court  Resistance  or  reprisals  after  experiencing  costly  or  questlOhahle  ad¬ 
verse  judgments  based  on  the  proposed  unqualified  submission  of  the  United 
States  to  the  jurisdiction  of  that  court  cannot  he  the  true  path  toward  the  goals 
of  international  pence  and  stability  and  good  will  throughout  the  world. 

Some  critics  attack  the  Connnlly  reservation  clause  in  a  purely  logical  sense. 
They  argue  that  the  i>osition  of  the  United  States  in  this  field,  is  one  sided  and 
will  produce  legal  inequalities  and  that  thus,  the  United  States  is  demanding 
the  benefits  of  unequal  and  unjust  laws.  But  no  unequal  treatment  Of  litigants 
before  the  International  Court  need  or  will  result  from  the  operation  of  the 
Connally  reservations  since  the  basic  statute  of  the  Court  Itself  provides  or  im¬ 
plies  that  in  no  case,  shall  conditions  under  which  the  Court  shall  be  open,  place 
the  parties  in  a  position  of  inequality  before  the  Court.  See  article  35  of  the 
statute  of  the  International  Court.  But,  the  really  controlling  and  patriotic 
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answer  to  ill Ih  objection  to  tl to  operation  of  tho  Connally  reservation,  1#  that 
liberty  Ik  better  than  logical  symmetry,  and  that  the  practical  Independence  and 
cshciiIIhI  sovereignty  of  the  United  HI  ale#  must  he1  faithfully  preserved  a#  fully 
an  tuny  ho  humanly  |m>hn1I»Io,  whether  all  other  nation#  strive  faithfully  to  pre¬ 
serve  their  essential  liberties  or  do  not  mo  strive.  it  was  open  to  other  nation# 
a  I  ho,  lu  the  first  Instance  to  ln#i#t  upon  self-protective  reservations  with  respect 
lo  l  ho  emnptilHory  JurlHdlellon  of  the  International  Court. 

Thorn  are  two  other  Important  arguments  employed  hy  advocate#  of  the  re¬ 
peal  of  the  Connelly  amendment  that  ought  to  he  dealt  with,  however  briefly, 
at  thlN  iHdut.  The  find  of  these  la,  that  this  propoaed  rojsuil  will  he  a  helpful 
atop  toward  world  pence.  The  other  la,  that  the  propoaed  repeal  will  he  a  help¬ 
ful  atop  toward  the  oatabllHhment  of  a  fully  dovcloiKNl  ayalem  of  world  govern¬ 
ment 

The  uucallon  aa  to  whetlior  the  cancellation  of  the  Connelly  reaervation  would 
he  a  helpful  atop  toward  world  jssice  oiama  up  a  number  of  aveuuea  of  HjKtcula- 
thm.  One  possible  anawer  to  thin  question  would  he  to  aak  whether  the  existence 
of  the  Connelly  rcaorvatton  hue  ever  In  any  concrete  Inatance  created  any  threat 
to  pence  among  the  imitonaV  It  would  hcoiii  perfectly  clear  Unit  a  negative  reply 
ought  to  he  forthcoming  on  that  particular  Impilry.  But  more  broadly,  it  can 
he  stated  that  the  whole  organization  of  the  United  Nation**  wag  planned  pri¬ 
marily  to  prevent  breaches  of  pence  among  the  nation#  and  to  forestall  ware. 
Thin  description  npplieg  to  Uie  Security  Council,  the  Secretariat  and  the  General 
Assembly,  iih  well  ag  the  International  Court.  The  United  State#  ha#  already 
Joined  the  Security  Council  nnd  the  General  Aggenibly  without  any  rower vatlong, 
Hut  where  lg  tho  “promised  lalld,,  of peuooV 

Tho  United  State#  ha#  at  all  time#,  worked  faithfully  and  per#l#tently  for  the 
Interests  of  world  peace,  whenever  and  wherever  It  could  properly  invoke  the 
action  of  any  of  tho  wJdoly  publicized  International  agencies  What  hu#  really 
been  wanting  ha#  been  tho  effective  will  for  ihsuco  on  tho  part  of  ainbitlou# 
government#  other  than  tho#eof  the  United  State#. 

If  any  critic  should  uH#ert  that  thl#  lust  Htutemont  would  bo  a  self-serving 
declaration  on  tho  part  of  tho  United  State#,  when  made  by  an  American  citizen, 
I  challenge  auch  critic  to  allege  and  prove  that  tho  statement  1#  untrue  or 
Incorrect. 

The  de#lro  for  territorial  acquisition#  which  extend#  from  Chinn  to  Panama, 
and  a  deHlre  which  extend#  from  Indonesia  to  Egypt  will  not  bo  altered  by  a 
vote  in  tho  U.S.  Senate  In  favor  of  casting  away  the  Connally  reservation.  The 
ambition  of  the  new  and  underdeveloped  nation#,  lacking  a#  they  are  In  capital 
fund#  and  in  resource#,  and  their  intense  desire  to  level  the  inequalities  of 
fortune  between  themselves  and  the  United  States,  might  oven  lead  to  a  new 
phuso  of  tho  cold  war  lu  tho  form  of  blackmail  claims,  and  wholly  unjustified, 
hut  troublesome  lawsuit#,  against  tho  United  States,  If  once  the  protection  of  the 
Connally  reservation  with  regard  to  the  maintenance  of  factions  of  all  sorts 
against  tho  United  States  in  the  InternaUonal  Court  were  to  be  withdrawn, 
if  the  United  States  and  any  other  country  have  a  dispute  by  which  they  hoUi 
desire  to  have  decided  by  the  International  Court  rather  than  left  to  diplomacy, 
this  can  always  he  accomplished  by  special  measures  invoking  the  jurisdiction  of 
the  International  Court  in  that  particular  case.  It  certainly  can  be  accomplished 
without  establishing  once  for  all  a  perfectly  compulsory  Jurisdiction  of  the  In¬ 
ternational  Court,  a  jurisdiction  which  would  apply  even  when  the  litigation  wa# 
most  provocative  and  vexatious,  and  when  the  Just  conclusion  that  only  the 
truly  domestic  interest  of  the  United  States  were  under  attack,  would  be  obvious 
to  well-informed  public  opinion  in  the  United  States  from  the  outset  But  how 
few  countries  in  the  world  beside  our  own,  possess  a  regime  where  a  well-in¬ 
formed  public  opinion  exists,  or  where  such  a  public  opinion  could  make  its 
influence  effectively  felt  to  restrain  a  rapacious  government  such  as  that  of 
Mussolini  in  Italy  or  that  of  Nasser  in  Egypt  or  that  of  Castro  in  Cuba  today? 
And  to  nations  under  strict  censorship  the  Justice  of  the  U.S.  position  In  any 
such  international  litigation  could  never  be  publicized  at  all,  much  less  proved 
fairly  and  effectively,  without  the  previous  consent  and  full  authorization  of 
the  censors. 

But  perhaps  the  main  point  in  tills  section  of  the  discussion  is  that  the  great 
actual  danger  to  world  peace  ever  since  1045  has  been,  and  still  remains,  the 
ideological  conflict  between  the  free  world  and  the  world  of  the  Communists, 
Can  the  Jurisdiction  of  the  International  Court  ever  be  effective  to  remove  this 
sonflict  or  pacify  the  emotions  that  lie  behind  it?  The  answer  seems  obvions. 

The  great  conflicts  of  history  from  the  years  of  the  ancient  empires  of  Baby- 
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lonln  ami  Egypt  down  to  tho  days  of  Hitler  and  Mussolini  have  never  boon  eon* 
llU  ts  tlmt  could  havo  boon  Bottled  or  forestalled  by  Judicial  rulings.  Hut  also, 
In  the  present  situation,  wo  have  to  weigh  and  consider  the  factor  that  one 
group  of  nations  led  by  Soviet  Russia  and  Communist  China  havo  nothing  to  do 
with  International  judicial  processes  In  any  form.  In  dealing  with  theso  wholly 
untamed  and  ruthless  nations,  the  United  states,  as  the  leader  of  the  free  world, 
must  needs  preserve  Its  full  freedom  of  action,  and  must  never  lose  sight,  through 
the  Illusions  of  paclllsm,  of  Its  supreme  duty  of  retaining  Its  resources  and  power 
Intact,  for  tho  worldwide  struggle  that  Is,  this  very  day,  as  It  has  been  con¬ 
tinuously  for  many  years,  In  intense  progression  between  the  two  great  ideolog¬ 
ical  groups.  Tho  hostile  propaganda  that  could  bo  let  looso  against  the  United 
States  by  actions  at  law  in  the  International  Court  based  on  all  sorts  of 
defamatory  allegations  against  the  United  States  that  would  be  repeatedly 
trumpeted  around  the  world,  certainly  could  and  probably  would  constitute 
a  new  and  more  dangerous  phase  of  the  cold  war.  The  newspaper  headlines 
all  around  tho  world  Including  our  own  country  from  Key  West,  Fla.,  to  Point 
Harrow,  Alaska,  would  blazon  forth  all  the  charges  and  arguments  against  the 
United  States,  however  palpably  unreasonable  they  might  he;  while  the  merits 
of  our  side  !u  the  litigation  would  never  Ik>  set  forth  effectively  and  perhaps  would 
not  even  he  mentioned  in  more  than  half  the  world  that  Is  in  the  controlled  press 
which  Is  such  a  consptclous  feature  not  only  In  the  national  life  of  Soviet  Russia 
and  that  of  Communist  China,  hut  also  in  that  of  many  other  nations  all  around 
the  globe.  In  other  words,  the  exercise  of  the  unrestricted  compulsory  jurisdic¬ 
tion  of  the  International  Court  might  well  prove  to  ho  a  new  and  most  powerful 
means  of  waging  the  cold  war  against  the  United  States.  Public  opinion  In  our 
own  country  might  he  painfully  divided  between  the  schools  of  llrm  resistance, 
and  the  schools  of  ever  expanding  and  ever  recurring  appeasement.  And  tho 
attention  of  our  Nation  might,  ho  diverted  with  the  most  evil  consequences  from 
that  great  task  of  maintaining  our  military  preparedness  and  our  internal  In¬ 
dustrial  and  financial  strength  which  is  for  the  present  and  for  all  of  the  fore¬ 
seeable  future  the  supreme  and  in  one  sense  tho  exclusive  duty  of  the  United 
States. 

For  example,  suppose  that  the  tiny  Republic  of  Pnnnmn,  which  could  never 
threaten  us  militarily,  should  bring  a  proceeding  to  International  Court,  de¬ 
manding  the  transfer  of  the  Panama  Canal  from  the  control  of  the  United  States 
States  to  that  of  Panama.  Under  the  protection  of  the  Connolly  reservation 
clause,  the  United  States  could  defeat  at  the  outset  any  claim  of  color  of  juris¬ 
diction  in  the  International  Court  In  such  a  case  merely  by  asserting  our  own 
governmental  decision  that  this  matter,  In  regard  to  which  the  legal  dispute  had 
been  started,  rested  essentially  within  the  domestic  jurisdiction  of  the  United 
States.  This  action  would  torpedo  such  a  fantastic  claim  of  Panama  before 
this  particular  ship  of  cold  war  aggression,  nominally  of  Panamanian  registry, 
but  actually  directed,  financed,  and  publicized  by  the  Communist  nations  could 
ever  emerge  from  the  harbors  of  Panama  and  reach  the  broad  oceans  of  tem¬ 
pestuous  and  long  continued  cold  war  publicity.  If  such  a  situation  developed, 
would  not  the  United  States  have  good  cause  for  bitter  regret  that  it  had  beeofne 
embroiled  In  such  a  highly  publicized  governmental  dispute,  in  which  public 
opinion  all  over  the  world  might  be  really  poisoned  against  us,  whatever  the  ulti¬ 
mate  official  decision  of  the  long  drawn  out  and  declamatory  litigation  might 
prove  to  be? 

It  is  even  possible  that  In  such  a  case,  the  International  Court,  having  un¬ 
limited  jurisdiction  both  for  final  decision  and  for  conservation  and  control  of 
disputed  assets  and  properties  during  litigation  might  establish  some  sort  of 
“international  receivership’*  of  the  Panama  Canal  during  such  a  portentous  law 
suit  and  thus  exclude  the  United  States  from  effective  control  of  that  great  inter- 
oceanic  highway  for  any  military  purpose  throughout  some  specially  critical 
period  that  might  coincide  with  the  duration  of  such  a  receivership.  The  United 
States  could  be  robbed  of  a  part,  perhaps  a  vital  part  of  its  naval  and  military 
power  daring  the  whole  of  the  unpredictable  length  of  such  international  occu¬ 
pancy  and  control  of  all  the  installations  and  facilities  now  used  and  operated 
by  the  United  States  in  the  Panama  Canal  Zone. 

Would  the  United  States  submit  to  any  such  interferences  with  Its  military 
safety  even  under  the  guise  of  international  authority?  Would  unrestricted 
submission  to  international  and  perhaps  wholly  alien  authority  in  such  a  situa¬ 
tion  be  the  road  to  real  world  peace?  Is  it  not  more  probable  that  any  such 
exposure  of  weakness  and  self  distrust  on  our  part  would  actually  invite  mili¬ 
tary  attack  against  the  United  States  by  one  of  the  great  hostile  powers,  Soviet 
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Russlu,  in  tho  Immediate  present  or  perhaps  Communist  China  in  the  not  too 
fur  distant  futuro? 

It  seems  to  mo  that  there  can  bo  but  one  answer  to  each  of  these  questions. 
Nor  is  tho  instance  of  a  "strike  law  suit"  of  this  sort  by  Panama  the  only  In¬ 
stance  that  could  be  fairly  suggested  of  such  alarming  possibilities  that  would 
be  ruinous  to  our  national  safety  and  welfare  if  they  became  actualities. 

Why  should  wo  risk  their  being  transformed  into  actualities  by  tho  malice  of 
our  avowed  enemies  or  by  tho  greed  of  envious  nations  not  yet  committed  to 
communism,  when  wo  havo  now  in  our  possession  a  completely  effective  weapon 
of  defenso  In  this  phase  of  tho  cold  war,  n  phase  that  we  might  describe  ns  "En¬ 
feebling  Controversies  Under  the  Hword  of  Suspended  Violence"?  It  is  hard  to 
understand  how  any  American  patriot  can  bring  himself  to  declare  that  such 
potentially  ruinous  risks  should  bo  assumed  by  the  United  States  when  these 
risks  can  bo  so  easily  nvolded  by  merely  preserving  the  protective  principle  of 
tho  Connully  reservation  clause  which  we  now  have  in  force,  and  which  we  do 
not  therefore  have  to  acquire  by  some  difficult  process  of  negotiation  or  fantastic 
high  exchange  prlco  in  the  bargain  market  of  international  favors. 

Tho  other  chief  argument  of  the  proponents  of  tho  repeal  of  the  Connolly  res¬ 
ervation  clause  is  that  we  should  accept  the  ideal  of  world  government  as  the 
great  goal  for  tho  future,  and  should  recognize  with  rejoicing  that  the  cancella¬ 
tion  of  tho  Connully  reservation  clause  will  bo  a  good  thing  indeed  because  it 
will  bo  a  long  stride,  a  substantial  advance  toward  establishing  world  govern¬ 
ment. 

I  disagree  with  tho  basic  popular  premise  or  logical  "major  premise"  of  this 
argument.  I  do  not  believe  that  we  can  safely  advance  toward  actual  world 
government  in  these  days  of  the  great  Ideological  conflict  between  the  free  world 
and  the  world  of  communism  without  incurring  the  risk  of  being  engulfed.  The 
two  chief  Communist  powers,  Soviet  Russia  and  Communist  China,  already  em¬ 
brace  much  more  than  one-third  of  the  world’s  total  population.  The  huge 
population  of  India  seems,  nt  present,  very  seriously  exposed  to  Communist 
seizure.  The  danger  in  this  vital  area  comes  from  both  Soviet  Russia  and  from 
Communist  China.  India  is  relatively  weak  In  a  military  sense,  and  would  need 
the  assistance  of  the  entire  free  world  in  order  to  make  her  resistance  against 
these  great  Communist  powers  successful.  Rut  the  more  realistic  danger  at 
present,  perhaps,  Is  that  which  exists  in  India  from  gradual  Communist  Infiltra¬ 
tion  In  a  vast,  poverty  stricken  population,  whose  strong  Insistence  on  Asiatic 
nationalism  to  some  extent  blinds  them  to  the  false  pretenses  of  Communist 
propaganda.  The  same  general  observations  are  applicable  to  Burma,  Indo¬ 
nesia,  and  Vietnam.  The  point  I  now  want  to  stress  is  simply  that  If  these 
neutralist  nations  in  southern  Asia  were  added  to  the  already  existing  Com¬ 
munist  bloc,  the  Communist  power  would  have  encompassed  more  than  half  of 
the  world’s  population,  even  if  we  deny  to  the  Communists^,  for  the  purposes 
of  any  argument  any  accessions  of  power  in  the  Africa  Continent,  or  in  the 
Arab  spheres  in  Asia. 

Could  we  tolerate  an  effectively  organized  world  government  under  such 
conditions?  Our  own  great  democratic  principle  of  majority  rule  could  be 
effectively  used  against  us,  we  would  ultimately  be  ruled  In  all  situations  by 
this  massive  Communist  majority.  No  attempted  reservations  of  national 
rights  would  be  secure. 

The  only  safety  for  the  United  States  in  the  present  world  situation  Is  first 
to  maintain  our  own  great  homeland  ns  a  citadel  of  freedom,  intact  from  alien 
control,  and  second  to  maintain  the  United  Nations  in  its  specialized  role  as 
an  instrument  for  maintaining  the  actual  condition  peace,  from  day  to  day,  and 
from  month  to  month  for  that  very  purpose  assuming  the  difficult  function  of 
forestalling  and  resisting  armed  aggression  by  any  nation  in  the  world,  large 
or  small. 

This  specialized  role  of  the  United  Nations  is  of  preeminent  importance. 
Rut  In  a  real  sense  this  justifiable  preoccupation  with  the  cause  of  peace  leaves 
the  United  Nations  organization  with  little  time  and  energy  for  improvised 
essays  In  world  government.  The  United  Nations,  as  the  only  actual  genuinely 
international  organization  with  worldwide  membership  and  worldwide  interests 
is  prima  facie  well  fitted  for  its  primary  task  of  war  prevention.  But  on  account 
of  the  looseness  of  its  organization  and  the  incredihle  complexity  of  this  absorb¬ 
ing  specialized  task,  the  United  Nations  is  not  fitted  for  the  still  broader  and 
still  more  complex  functions  of  world  government. 
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Hut  tut  oven  urea  tor  objection  to  world  government  In  any  generalized  hcuko, 
In  the  existence  of  Intense  nationalistic  sentiment  among  all  the  peoples  of 
the  earth  and  predominantly  nationalistic  governmental  policy  all  around  the 
globe.  If  a  comprehensive  plan  for  u  genuine  world  government  were  at  this 
time!  submitted  to  the  nations  of  the  world  there  cun  bo  little  doubt  that  It 
would  be  rejected  almost  unanimously. 

Hut  wlmt  could  not  1h>  established  by  popular  votes  or  tbo  conscious  approval 
of  nationally  minded  political  statesman  might  be  approached  In  a  less  obvious 
way  by  the  action  of  the  Judicial  power  of  the  International  Court,  as  an  organ 
of  the  United  Nations,  The  International  Court  Is  In  principle  or  in  "embryo," 
a  very  powerful  organ  of  world  government. 

The  potentialities  of  the  supremo  Judicial  power  lu  a  system  of  Federal 
government  have  been  fully  demonstrated  by  tbo  history  of  the  Federal  Judicial 
power  lu  the  United  States.  This  history  Is  well  known  to  all  members  of  this 
honorable  commit  tee  and  need  not  be  rohearsed  here. 

Hut  the  great  difference  between  the  two  historic  pictures  Is  that  In  the 
early  history  of  the  United  States  the  great  mass  of  the  iwople  as  well  as  the 
wisest  and  best  Instructed  leaders  ardently  desired  to  form  a  National  Govern¬ 
ment  with  very  wide  powers,  in  both  tbo  Articles  of  Confederation  and  the 
Constitution  of  1787 — now  by  far  the  oldest  national  constitution  in  force 
anywhere  In  the  world— a  long  list  of  legislative  powers  was  expressly  granted 
to  the  National  Government.  In  the  constitution  of  1787,  a  strong  national 
Executive  power  was  established  and  likewise,  a  national  Judiciary  with  a 
long  list  of  expressly  stated  Helds  of  Jurisdiction  and  authority  was  definitely 
planned  and  authorized. 

This  judicial  power  of  the  United  States  1ms  had  a  portentous  growth  and 
development.  Hut  this  growth  has  always  been  along  the  general  linos  that 
the  founders  of  the  Government  had  consciously  planned  for  It.  Therefore, 
It  may  be  said  that  tbo  growth  of  the  Federal  judicial  power  tn  tbo  United 
States,  in  a  practical  sense,  1ms  constituted  one  of  tbo  great  factors  In  'the 
development  of  true  national  unity  In  tbo  United  States,  which  was  from  the 
beginning  the  chief  Ideal  of  both  the  leaders  and  tho  great  majority  of  the 
plain  people  of  our  country.  It  was  a  very  helpful  means  toward  a  universally 
desired  end. 

Hut  this  analogy  from  the  early  history  of  the  United  States  falls  utterly 
when  applied  to  the  present  world  situation.  For  today  neither  the  leaders  In 
any  Important  country,  nor  the  mass  of  the  plain  people  desire  to  establish 
world  government  That  Imaginary  consummation  Is  not  desired  anywhere  at 
present,  as  a  practical  goal  or  objective  for  our  times.  Therefore,  factors  In 
public  life  or  Institutions  like  the  International  Court  can  derive  no  real,  logical 
or  moral  support  from  the  argument  that  they  will  militate  In  favor  of  world 
government  For  the  declared  end  or  objective  " World  Government"  Is  not 
now  desired,  and  Is  viewed  by  most  persons  both  as  wholly  Impracticable  and 
also  as  hearing  within  it  the  gravest  dangers  to  our  liberties,  civil,  religious, 
and  economic,  along  with  risks  Indeed  for  our  whole  civilization.  An  institu¬ 
tion  of  worldwide  potential  authority  can  therefore  claim  little  support  at  the 
present  time,  on  the  ground  that  it  is  a  helpful  step  toward  the  establishment 
of  world  government,  because  the  end  or  goal  toward  which  that  Institution  is 
said  to  be  functioning  is  not  a  goal  which  most  thinking  people  can  choose, 
or  even  tolerate  when  it  is  presented  to  them  by  extremist  writers. 

It  Is  often  remarked  that  the  somewhat  dubious  practical  ideal  of  "efficiency" 
may  lead  to  bad  and  harmful  results  when  efficiency  Is  displayed  In  the  pursuit 
of  an  evil  or  ill-chosen  end  or  objective.  The  word  "efficiency”  lias  an  alluring 
apiieal,  yet  efficiency  directed  toward  the  wrong  objectives  may  be  disastrous. 

Similarly  the  designation  of  the  important  agency  or  part  of  the  United 
Nations  organization  that  we  have  been  discussing  "The  International  Court" 
has  an  attractive  sound.  Both  the  word  "Court"  as  commonly  understood  by 
Americans,  and  the  word  “International"  have  many  comfortable  and  reassuring 
connotations.  But  if  it  be  argued  that  vhe  jurisdiction  of  the  International 
Court  is  a  good  thing  because  it  will  prove  a  helpful  means  toward  the  establish¬ 
ment  of  world  government,  the  attractiveness  of  the  designation  Is  shown  to  be 
spurious  and  misleading,  since  the  "efficiency”  of  such  an  institution  will  operate 
to  bring  us  ever  closer  to  a  politically  unacceptable  and  really  disastrous  end, 
that ;  fully  developed  world  government. 

The  merits  of  the  International  Court,  if  any  exist,  have  got  to  be  demon¬ 
strated  to  the  American  public  on  some  other  basis  than  the  argument  that  the 


INTERNATIONAL  COURT  OF  JUSTICE 


493 


activities  of  tlio  International  Court  will  loud  uh  with  siren  Hinging  toward  a 
world  concentration  of  political  and  governmental  power,  and  will  help  to  engulf 
the  United  Btntes  therein,  Since  the  end  of  goal  of  such  a  development  la  evil, 
and  seems  evil  to  moHt  thoughtful  poople,  the  liiHtruiuent  thut  will  bring  uh  speed- 
ily  and  eillciently  to  thut  sumo  end,  irniHt  ho  evil  uIko. 

Tho  Connully  reservation  cIuuhu  denis  with  the  method  to  he  employed  In 
determining  whether  any  dlHputo  brought  before  tho  International  Court  la  a 
dlNputo  with  regard  to  matters  which  are  essentially  within  the  domcHtlc  jurls- 
dletlon  of  the  C  ulted  Btntes  of  America,  or  whether  thut  dispute  In  a  legal 
hcijho,  doeH  not  full  within  thut  classification.  There  1h  In  nil  the  discussions 
about  the  Connully  rcHervatlon  cIuuho,  u  vuguely  conceived  and  lU-dcflned  major 
promise,  namely,  Mint  legal  disputes  that  are  in  truth  eHHcntiully  within  tho 
doniOHtle  Jurisdictions  of  tho  United  Btntes,  do  not  legally  full  within  the  com- 
pulHory  juriKdlctiou  of  the  International  Court.  Many  students  of  tho  Charter 
of  tho  Unltod  Nation**  are  satlsllod  that  thin  major  premlHo  ilndH  authoritative 
and  indeed,  couHtltutlonal  expreHHlon  in  generalized  toms  In  article  2,  chapter 
I,  paragraph  7  of  tho  ehurter  which  rendu  an  followH : 

“Nothing  contained  Jn  the  proHent  charter  Hhall  authorize  the  United  Nation** 
to  Intervene  In  matters  which  are  eHHcntiully  within  tho  domcHtlc  jurlndlctlon 
of  any  Mtutc  or  Hlmll  require  tho  member**  to  Hiihiult  Huch  mutton*  to  Kottleraent 
under  tlio  prow  out  charter ;  hut  thla  principle  Hhall  not  prejudice  tho  application 
of  enforcement  men  HU  rea  under  chapter  VII.” 

There  are  Homo  genuine  and  rather  Htuhhoru  legal  difficulties  that  render 
doubtful  the  application  of  this  generalized  language  In  article  2  of  chapter  I 
of  tho  United  Nations  Charter,  to  the  whole  range  of  the  decisions  of  the  Inter¬ 
national  Court  of  Justice.  For  one  thing,  the  potential  activities  and  decision** 
of  the  International  Court  with  regard  to  defining  these  matters  that  are  es¬ 
sentially  within  tho  domestic  jurisdiction  of  any  state,  are  nowhoro  expressly 
mentioned  in  this  clause.  Then  too,  the  key  projwHltlon — “Nothing  contained 
in  tho  present  charter  shall  authorize  the  United  Nations  to  Intervene  in  matters 
which  nro  essentially  within  tho  domestic  Jurisdiction  of  any  state,”  does  not 
appear  to  ho  very  apt  or  appropriate  language  for  limiting  the  Judicial  Jurisdic¬ 
tion  of  the  International  Court  of  Justice  in  legal  and  controversury  cases  where 
the  basic  Jurisdiction  of  that  Court  has  been  assented  to  by  the  {turtles.  The 
word  “Intervene”  has  long  had  a  special  connotation  in  international  law  that 
would  hardly  include  the  rendering  of  a  judicial  decision  by  a  legally  authorized 
international  court. 

Then  again  the  expression  In  tho  article  under  discussion  “Nothing  shall  re¬ 
quire  tho  members  to  submit  such  matters  to  settlement  under  the  present 
ehnrtor”  does  not  scotn  to  deal  with  the  legal  situation  and  obligations  of  states 
which  have  accepted  the  compulsory  jurisdiction  of  the  International  Court 
of  Justice  by  a  separate  binding  declaration  independent  of  and  subsequent  to 
their  becoming  members  of  the  United  Nations.  There  are  still  very  important 
members  of  the  United  Nations  which  have  never  accepted  the  compulsory  Juris¬ 
diction  of  the  International  Court  at  all. 

Whatever  may  be  the  ultimate  legal  merit  of  these  objections  to  constructing 
basic  or  constitutional  limitations  on  the  exercise  of  jurisdiction  by  the  Inter¬ 
national  Court  of  Justice,  by  the  means  of  drawing  controlling  inferences  from 
the  generalized  language  of  article  2  of  chapter  I  of  the  charter  itself  as  Just 
quoted,  it  seems  perfectly  plain  that  the  U.S.  Senate  was  not  willing  to  rely 
on  such  inferences  alone,  to  be  taken  from  the  generalized  provisions  of  the 
United  Nations  Charter.  But  when  confronted  with  the  problem  of  drawing  up 
a  Senate  resolution  to  express  the  “advice  and  consent”  of  the  Senate  to  the 
acceptance  by  the  United  States  of  the  compulsory  jurisdiction  of  the  Inter¬ 
national  Court,  the  Senate  committee  on  foreign  affairs  included  as  an  in¬ 
tegral  part  of  its  actions  in  this  field  a  basic  reservation  in  the  following  lan¬ 
guage  *  “ Provided ,  That  this  declaration  shall  not  apply  to — 

“(b)  Disputes  with  regard  to  matters  which  are  essentially  within  the 
domestic  Jurisdiction  of  the  United  States  of  America.” 

To  this  Initial  draft  at  the  end  thereof  was  added  by  appropriate  Senate 
action  the  language  of  the  Connally  reservation  clause  to  wit  “aa  determined 
by  the  United  States  of  America,”  the  whole  of  this  language  being  thus  welded 
together  as  a  single  clause  set  Off  by  semicolons  both  at  the  beginning  and  at 
the  end  thereof,  bnt  embedded  as  an  integral  and  inseparable  and  truly  essen¬ 
tial  part  of  the  single  lehgthy  sentence  which  constitutes  the  whole  of  the 
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“United  States  Declaration  Recognizing  Tho  Compulsory  Jurisdiction  Of  Tho  In- 
tenmtlmml  Court  Of  Justice.” 

Now  behind  tho  shelter  of  thin  carefully  drawn  reservation  tho  United  Htntos 
has,  since  ItMtl,  enjoyed  substantial  protection  from  tlio  Jurisdiction  ami  control 
of  tho  Intermit tonal  Court  over  matters  which  tho  Government  of  tho  United 
States  lms  believed  to  ho  matter*  of  domestic  JurlKdtctiou  within  tho  United 
State*  itself.  Tho  value  of  thin  protection  haw  been  In  It*  potential  roach  and 
ellVollveness  which  have  prestallod  any  serious  Intrusions  of  International 
authority,  or  the  authority  of  other  natlona  into  our  domestic  affair*,  rather 
than  In  tho  significance  of  tho  particular  instances  (extremely  few  In  num¬ 
ber)  In  which  the  United  State*  hart  actually  exorcised  Uh  power  under  thin 
reservation  to  determine  dually  that  a  dispute  staged  ns  an  International  de¬ 
pute  was  actually  a  dispute  with  regard  to  matters  within  tho  domestic  Jurisdic¬ 
tion  of  tho  United  States. 

Some  eulogists  of  the  United  Nations  and  of  tho  International  Court  have  main¬ 
tained  that  this  protection  Is  altogether  too  substantial. 

Hut.  ought  wo  to  abandon  thin  bulwark  of  tho  security  of  our  indy  domestic 
and  Internal  affairs  la  the  United  States  and  their  Immunity  from  International 
interference  without  tlrst  obtaining  an  explicit  and  authoritative  agreement.  as 
to  Just  what  ought  to  be  ami  shall  he  Included  within  this  dllllcull  concept  of 
domestic  Jurisdiction?  The  task  seems  essentially  a  legislative  task  and  calls 
for  an  amendment  to  tho  Statute  of  tho  International  Court,  or  a  broad  amend¬ 
ment  generally  applicable  to  all  the  activities  of  the  United  Nations.  If  such 
an  amendment  could  not  win  adoption,  this  would  demonstrate  that  the  United 
States  would  ho  playing  with  tire  and  further  demonstrate  that  wo  ought  not 
to  contemplate  the  withdrawal  or  cancellation  of  the  Contmlly  reservation  cl  a  use. 

I  now  want  to  bring  out.  and  stress  the  point  that  even  without  the  par¬ 
ticular  language  of  thoOonnally  reservation,  the  general  language  of  the  U.S.  dec¬ 
laration,  as  promulgated  by  President  Truman,  and  deposited  with  the  Sec¬ 
retary  General  of  the  United  Nations  on  August  2(1.  1010  contained  very  slg- 
nttlcant  variations  from  the  relevant  language  of  the  Statute  of  the  International 
Court  of  Justice  as  set  forth  In  article  Jill  thereof.  How  are  these  variations  to 
he  reconciled?  Will  the  Intended  meaning  of  the  U.S.  declaration  ho  preserved 
at  all  If  any  part  of  the  protective  mechanism  established  by  the  Connally 
reservation,  were  to  he  abolished?  Jt  Is  all  Important  that  tho  United  States 
preserve  the  authority  to  decide  the  true  lnterpretalon  of  Its  own  reservations 
ns  expressed  In  the  U.S.  declaration.  Otherwise,  the  Intent,  of  that  declaration 
ns  a  whole,  may  ho  nullified,  because  of  contrasting  and  contradictory  language 
In  the  Statute  of  the  International  Court. 

Let  me  attempt  to  explain  this  matter  In  more  detail.  I  ask  your  patient 
attention  ns  this  part  of  the  argument  la  wholly  legalistic. 

This  crucial  article  HU  recites  In  paragraph  2  thereof:  "The  states  parties 
to  the  present  statute  may  at  any  time  declare  that  they  recognize  as  com¬ 
pulsory  ipso  facto  and  without  special  agreement  In  relation  to  any  other  state 
accepting  the  same  obligation,  the  jurisdiction  of  the  Court  in  all  legal  disputes 
concerning : 

'•  (a )  The  interpretation  of  a  treaty. 

“  ( b)  Any  question  of  international  law. 

“(c)  The  extstence  of  any  fact  which,  if  established,  would  constitute  a  breach 
of  an  international  obligation. 

u(d)  The  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of 
an  international  obligation." 

Now,  we  all  know  that  great  legal  disputes  that  are  brought  before  the  highest 
tribunals  and  earnestly  litigated,  are  very  likely  to  present  not  merely  one  but 
several  legal  issues,  each  of  which  is  potentially  decisive  of  the  cause.  Some 
of  these  issues  are  such  that  the  decision  of  any  one  of  them,  one  way  or  the 
other,  will  swing  the  decision  of  the  whole  case,  one  way  or  the  other.  And 
likewise,  there  may  be,  In  a  complicated  case,  two  or  three,  or  more,  great  issues 
of  fact,  each  of  which  is  potentially  decisive  of  the  whole  legal  controversy  In 
this  same  sense.  That  is,  the  decision  of  any  one  of  these  great  issues  of  fact 
may  throw  the  ultimate  decision  of  the  whole  controversy  in  favor  of  one  litigat¬ 
ing  party  A  or  in  favor  of  the  other  litigating  party  B. 

Now  the  actual  language  of  article  36  of  the  basic  statute  of  the  International 
Court,  just  quoted,  appears  to  grant  jurisdiction  to  the  World  Court  in  any 
legal  dispute  in  which  any  one  of  these  potentially  decisive  issues  is  within  the 
designations  expressly  set  forth  for  the  jurisdiction  of  that  Court,  such  as  (a) 
the  interpretation  of  a  treaty  or  (&)  the  presence  of  any  question  of  interna- 
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tioiml  law  an  an  element  of  tlio  dlaputo.  Tho  presence  in  tlio  coho  or  “legal  Ma¬ 
puto,"  viewed  as  a  whole  of  any  one  of  those  specified  elemonta  of  International 
concern,  will  lift  the  entire  diapute  into  the  jurisdiction  of  tho  International 
Court,  unloHB  JumUco  1m  to  be  administered  hero  in  u  piecemeal  and  fragmentary 
manner. 

The  exact  lntiguugo  of  tho  atatute  of  the  International  Court  above  (Rioted 
that  HconiB  to  be  controlling  la ; 

“in  all  legal  diaputea  concerning : 

“  ( a )  The  interpretation  of  a  treaty. 

“(t>)  Any  question  of  International  law  ♦  *  *° 
and  ho  forth. 

Now  it  hooiiih  clear  that  a  legal  diapute  may  bo  one  “concerning0 ;  that  la,  it 
may  concern  tho  Interpretation  of  a  treaty  or  aome  question  of  international  law 
while  at.  tho  name  time  tho  caao  or  legal  diapute,  aa  a  whole,  may  alao  “concern0 
other  dlatlnct  legal  iaauea  that  are  potentially  decialvo  of  tho  wholo  diapute. 
Home  of  theae  other  legal  Inhuoh  may  well  happen  to  he  legal  Iaauea  that  would, 
if  taken  alone,  appear  to  bo  domeatic  Iaauea,  not  falling  within  any  of  the 
cIiihboh  oxprcanly  aaalgned  to  the  juriadlction  of  tho  International  Court  by  the 
torniH  of  the  Imalc  atatute.  How  can  the  International  Court  avoid  deciding  theae 
domeatic  legal  iaauea,  If  It  la  to  take  Juriadlction  In  all  legal  diaputea  “concerning0 
the  interpretation  of  a  treaty  or  any  (location  of  international  law  when  theae 
latter  iaauea  are  interwoven  In  the  tapeatry  of  the  caao  with  the  legal  iaauea 
that  wo  would  characterize  aa  domeatic,  if  wo  were  able  to  conalder  and  evaluate 
them  Hcpnrntcly  and  in  isolation? 

One  net  of  iaauea  or  tho  other  inuat  bo  taken  to  give  tho  dominant  coloring  to 
tho  legal  controveray  na  a  whole,  unteaa  tho  International  Court  la  to  admlniater 
only  piecemeal  and  fragmentary  juatice  In  auch  caaea.  The  reault  would  prob¬ 
ably  bo  that  tho  World  Court  under  the  terms  of  ita  baalc  atatute  would  annum© 
Juriadlction  over  nil  tho  domeatic  Iaauea  in  any  legal  diapute  where  there  waa  a 
ainglo  potentially  decialvo  iaauo  of  international  law  or  tho  Interpretation  of 
treatiea  or  aa  to  tho  existence  of  any  fact  which  If  established  would  constitute 
a  breach  of  an  international  obligation. 

This  result  that  1  have  ventured  to  describe  aa  “probable,0  would  be  strongly 
supported  by  tho  analogy  of  our  own  constitution al  doctrine  In  the  United  States, 
na  to  the  juriadlction  of  tho  courts  of  the  United  States  in  any  case  where  a  single 
Federal  question  Is  present.  That  is,  any  one  legal  question  or  issue  arising 
under  the  Constitution,  treaties,  or  the  statutes  of  the  United  States  is  sufficient; 
to  establish  complete  Federal  judicial  Jurisdiction  even  though  there  are  present 
in  tho  controversy  and  legally  involved  In  tho  decision  thereof  other  legal  issues 
that  aro  non-Federal ;  that  is,  issues  whose  decision  depends  on  local  domestic 
law  in  the  several  States  of  the  Union  that  may  bear  an  appropriate  relation 
to  tho  controversy  under  discussion.  These  issues  of  local  or  domestic  law  must 
and  will  he  decided  by  tho  Federal  court  that  has  the  appropriate  jurisdiction 
over  the  cose  as  a  whole,  because  of  the  distinctive  Federal  issue  that  algo  is 
present  in  the  controversy  viewed  as  a  whole,  and  which  is  essential  or  a  po¬ 
tentially  decisive  question  in  such  cases. 

This  doctrine  wag  stated  in  admirable  language  by  Chief  Justice  Marshall 
when  rendering  the  opinion  and  Judgment  of  the  U.S.  Supreme  Court  in  the 
case  of  Osborn  v.  United  States  Bank ,  0  Wheaton  738,  decided  in  February  1924. 
Chief  Justice  Marshall  says:  “A  cause  may  depend  on  several  questions  of  fact 
and  law.  Some  of  these  may  depend  on  the  construction  of  a  law  of  the  United 
States;  others  on  principles  unconnected  with  that  law.  Jf  ft  be  a  sufficient 
foundation  for  jurisdiction  that  the  title  or  right  set  up  by  the  party  may  be 
defeated  by  one  construction  of  the  Constitution  or  law  of  the  United  States,  and 
sustained  by  the  opposite  construction,  provided  the  facts  necessary  to  support 
the  action  be  made  out,  then  ail  the  other  questions  must  be  decided  as  Inci¬ 
dental  to  this,  which  gives  that  jurisdiction.  Those  other  questions  cannot  ar¬ 
rest  the  proceedings.  Under  this  construction  the  judicial  power  of  the  Union 
extends  effectively  and  beneficially  to  that  most  important  class  of  cases,  which 
depend  on  the  character  of  the  cause.  On  the  opposite  construction  the  judicial 
power  never  can  be  extended  to  a  whole  case,  as  expressed  by  the  Constitution, 
but  to  those  parts  of  cases  only  which  present  the  particular  question  Involving 
the  construction  of  the  Constitution  or  the  law.° 

“We  think  then  that  when  a  question  to  which  the  judicial  power  of  the  Union 
is  extended  by  the  Constitution  forms  an  ingredient  of  the  original  cause.  It  is 
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in  the  power  of  Congress  to  give  the  circuit  courts  jurisdiction  of  that  cause, 
although  other  questions  of  fact  or  of  law  may  be  involved  in  it”  (Osborn  v.  Bank ; 
quotation  is  at  p.  822  of  0  Wheaton). 

So  the  most  natural  construction,  and  as  I  believe,  the  legally  correct  construc¬ 
tion,  of  the  grant  of  jurisdiction  to  the  International  Court  of  Justice,  as  sot 
forth  in  article  30  of  the  basic  statute  creating  that  Court,  is  that  this  jurisdic¬ 
tion  is  legally  available  and  compulsory  upon  all  States  recognizing  the  basic 
jurisdiction  whenever  a  legal  dispute  between  two  nations  is  presented  that 
concerns — that  is,  involves — as  potentially  decisive  issues  in  any  such  dispute 
any  one  or  more  of  the  great  issues  specifically  enumerated  in  article  30,  to  wit : 
First,  the  interpretation  of  a  treaty;  second,  any  question  of  international 
law;  third,  the  existence  of  any  fact,  which,  if  established,  would  constitute  n 
breach  of  any  international  obligation ;  and  fourth,  the  nature  or  extent  of  the 
reparation  to  be  made  for  the  breach  of  any  international  obligation. 

These  are  the  great  Federal  questions  that  will  be  presented  under  the  new 
regime  of  the  International  Court.  More  precisely,  these  are  the  designations 
of  the  great  classes  of  legal  issues  or  legal  questions  which  will  suffice  to  estab¬ 
lish  the  basic  jurisdiction  of  the  Court  of  International  Justice  in  any  legal 
dlsputo  in  which  such  legal  issues  or  legal  questions  are  involved  as  potentially 
decisive  factors.  But  when  once  the  basic  jurisdiction  of  the  International 
Court  is  then  established  in  any  particular  legal  dispute,  the  jurisdiction  will 
extend  to,  and  fully  embrace,  all  the  other  issues  of  law  and  questions  of  fact 
that  may  he  logically  or  practically  involved  in  that  general  dispute,  whether 
in  any  sense  they  are  domestic  issues  or  questions,  or  are  not  domestic  issues  or 
questions. 

But  in  sharp  and  conspicuous  contrast  to  this  interpretation  of  the  basic 
statute  of  tlie  International  Court  of  Justice,  the  declaration  of  the  United 
States  in  acceding  to  the  jurisdiction  of  that  Court,  as  promulgated  by  President 
Truman,  provides  expressly  that  this  declaration  shall  not  apply  “to  disputes 
with  regard  to  matters  which  are  essentially  within  the  jurisdiction  of  the 
United  States  of  America,  as  determined  by  the  United  States  of  America.” 

If  the  last  eight  words  of  this  important  proviso,  namely,  the  Connolly 
amendment,  were  to  be  eliminated,  it  would  still  be  true  that  the  proviso  as  was 
formulated  before  the  Connally  amendment  speaks  of  “disputes,”  that  is  appar¬ 
ently  the  whole  of  each  dispute,  ns  contrasted  with  particular  issues  of  fact 
or  law  arising  wherein,  however  important.  Then  the  U.S.  declaration  speaks 
in  a  somewhat  broad  and  comprehensive  phrase  of  “disputes  with  regard  to 
matters  that  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  of  America.” 

The  central  concept  here  is  that  “certain  matters,”  not  particular  legal  Issues, 
or  questions,  but  certain  matters  are  outside  the  declaration  of  acceptance  and 
recognition  by  the  United  States  of  the  International  Court’s  basic  jurisdiction. 
The  term  “matter”  in  this  connection  seems  plainly  broader  than  the  term 
“question”  used  in  article  36  of  the  basic  statute  of  the  International  Court 
ns  in  the  phrase  “any  question  of  international  law”  in  the  clause  wherein: 
which  defines  the  International  Court’s  jurisdiction. 

The  legal  question  grows  out  of  the  legal  matter,  but  is  not  coextensive  with 
it.  The  legal  matter  may,  and  generally  does,  embrace  more  than  one  legal 
question.  Further,  the  legal  matter  embraces  issues  and  questions  which  would 
not  be  seen  potentially  decisive  of  the  whole  legal  dispute.  But  it  is  this  entire 
legal  matter,  this  broadly  conceived  subject  matter,  that  our  U.S.  declaration 
purports  to  reserve  outside  of  the  definition  of  the  jurisdiction  of  the  Inter¬ 
national  Court  that  the  United  States  agrees  to. 

Then  the  word  “essentially”  in  the  vital  phrase  “essentially  within  the  do¬ 
mestic  jurisdiction”  seems  to  widen  the  scope  of  the  reservation.  For  this 
means  that  even  though  the  matters  in  dispute  are  not  completely  within  the 
domestic  jurisdiction,  or  not  within  the  domestic  jurisdiction  from  every  stand¬ 
point,  it  still  is  sufficient  to  exclude  the  jurisdiction  of  the  International  Court 
thn  t  these  matters  are  essentially  within  the  domestic  jurisdiction. 

The  core  or  center  or  soul  of  the  matter  may  be  domestic  even  though  some, 
or  many,  nonessential  aspects  or  accessory  parts  of  the  “matters”  in  legal  dis¬ 
pute  were  admitted  to  be  nondomestic,  so  that  altogether  the  reservation  in 
the  U.S.  declaration  with  regard  to  the  jurisdiction  of  the  International  Court 
is  much  broader  than  might  appear  at  first.  And  this,  the  intended  and  true 
meaning  of  the  reservation,  is  inconsistent,  really,  with  the  primary  and  natufal 
meaning  of  article  36  of  the  basic  statute  of  the  International  Court 
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The  statute  of  the  International  Court  makes  the  jurisdiction  of  the  Interna¬ 
tional  Court  over  any  legal  contest  depend  exclusively  upon  the  presence  of  cer¬ 
tain  defined  issues  or  questions  that  may  be  found  to  be  involved  as  potentially 
decisive  elements  in  those  contents.  The  U.S.  declaration  limits  the  jurisdiction 
of  the  International  Court  so  far  as  the  United  States  is  concerned  by  excluding 
entirely  from  the  permissible  jurisdiction  whole  disputes  that  may  exist  in  regard 
to  certain  extensive  “matters”  or  subject  matters. 

The  whole  range  of  the  dispute  and  the  whole  extent  of  the  subject  matter 
of  the  dispute  is  excluded  from  the  International  Court's  Jurisdiction  so  far  as 
the  United  States  is  concerned,  provided  only  that  these  “matters”  or  subject 
matters  of  dispute  are  "essentially”  within  the  domestic  jurisdiction.  “These 
matters”  do  not  have  to  be  within  the  domestic  jurisdiction  altogether,  nor  do 
they  have  to  be  within  the  domestic  jurisdiction  from  every  standpoint.  It  is 
enough  to  exclude  the  jurisdiction  of  the  International  Court  entirely,  so  far  as 
the  United  States  is  concerned,  if  the  "matters”  or  subject  matters  with  regard 
to  which  a  broad  level  dispute  has  arisen  between  two  or  more  nations  are  in 
truth  “essentially  within  the  domestic  jurisdiction”;  however  that  conception 
of  domestic  jurisdiction  is  thereafter  to  be  defined. 

Now,  the  final  conclusion  that  I  wish  to  enforce  on  this  last  branch  of  the 
discussion  is  that  without  its  protection  of  the  Connally  reservation  clause,  the 
whole  effect  of  this  U.S.  reservation  which  is  designed  to  cover  the  entirety  of  an 
essentially  domestic  dispute  will  be  lost.  For  the  jurisdiction  of  the  Interna¬ 
tional  Court  will  not  be  displaced  with  regard  to  the  whole  or  any  part  of  any 
dispute,  including  the  admittedly  "domestic”  issues,  so  long  as  there  is  a  single 
issue  of  law  or  fact  that  comes  within  the  terms  of  article  30. 

The  Connally  reservation  clause  certainly  ought  not  to  be  withdrawn  or  modi¬ 
fied  unless  the  basic  statute  of  the  Court  is  so  amended  as  to  announce  and 
require  explicitly  and  unequivocally  the  exclusion  of  the  entire  legal  dispute 
with  regard  to  any  "matters”  within  the  domestic  jurisdiction  of  any  State  or 
nation  from  out  the  scope  of  the  compulsory  Jurisdiction  of  the  International 
Court  of  Justice,  even  though  there  may  be  particular  legal  “questions”  such  as 
questions  of  international  law  or  questions  of  treaty  interpretation  that  are  in¬ 
volved  as  "ingredience”  in  such  broad  disputes. 

I  do  not  believe  that  the  generalized  and  indefinite  statement  in  chapter  I, 
article  2,  paragraph  7  of  the  Charter  of  the  United  Nations  is  sufficient  to  ex¬ 
clude  the  jurisdiction  of  the  International  Court  with  regard  to  such  “matters.” 
The  controlling  phrase  in  that  provision  of  the  charter  just  referred  to  is : 

“Nothing  contained  in  the  present  charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction  of 
any  state.”  [Italics  added.] . 

But  this  provision  is  not  made  expressly  or  effectively  to  judgments  or  orders 
of  the  International  Court  in  relation  to  any  matters  within  th^.  compulsory  Juris¬ 
diction  of  that  Court.  The  general  intendment  of  the  quoted  provision  plainly 
shows  that  it  was  intended  to  apply  to  check  discretionary  action  of  the  Security 
Council  of  the  United  Nations  in  relation  to  any  member  state  whatsoever  of 
the  United  Nations  irrespective  of  whether  or  not  that  member  state  had  ac¬ 
cepted  the  compulsory  jurisdiction  of  the  International  Court, 

This  provision  placed  in  a  wholly  different  context  in  the  charter  from  the 
sections  devoted  to  the  International  Court  cannot  be  relied  upon  as  a  legal 
or  "constitutional”  limitation  on  the  powers  of  the  International  Court  of  Justice 
in  cases  before  it  in  which  that  Court  has  complete  compulsory  jurisdiction. 

The  language  of  the  U.S.  declaration,  quite  apart  from  the  terms  of  the  Con¬ 
nally  reservation  clause,  is  definitely  in  conflict  with  the  language  of  the  basic 
statute  of  the  Court.  In  all  probability  if  it  were  not  for  the  Connally  reserva¬ 
tion  clause  the  language  of  the  basic  statute  of  the  Court  would  be  held  by  the 
Court  to  be  controlling  legally  and  “constitutionally”  as  against  the  repugnant 
language  of  a  particular  nation's  passive  reservation  stipulations,  in  any  legal 
situation  where  the  International  Court  itself  had  full  and  final  power  to  decide 
and  determine  finally  all  legal  issues  with  regard  to  its  own  jurisdiction. 

The  Connally  reservation  clause  at  present  deprives  the  International  Court 
of  any  such  final  and  conclusive  power  to  decide  all  the  legal  issues  as  to  the 
scope  and  reach  of  its  own  jurisdiction  when  the  conflict  with  "domestic  juris¬ 
diction”  is  argumentatively  and  colorably  involved.  But  without  the  Connally 
reservation  clause  the  Court  itself  will  have  the  final  jurisdiction  and  final  power' 
to  construe  out  of 'existence  any  other  reservations  which  the  United  States  has 
attempted  to  make.  This  is  the  crucial  point  of  the  whole  argument 
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Statement  op  Douib  B.  Parker,  Glen  Rook,  N.J. 

Honorublo  Senators  Humphrey,  Green,  nml  nil  Sorinto  Mombers,  ns  nn  indi- 
vlclual  citizen  nml  American  housowifo,  Doris  B.  Parkor,  I  should  like  to  entor 
Into  tho  record,  In  this  10-day  oxtonslon  porlod  gonorously  granted  by  tho  For¬ 
eign  Relations  Commltteo  of  tho  U.S.  Senate,  following  tho  public  hearing  on 
February  17,  1960,  In  reference  to  Senate  Resolution  No.  94,  known  as  tho  Con¬ 
nolly  reservation,  a  humble  api>eal  to  tako  no  action  on  tho  controversial  resolu¬ 
tion,  or  ono  similar  in  contoilt  which  may  crop  up  In  tho  Ilouso. 

An  apparont  war  of  ideas  must  bo  settled  right  on  tho  homo  front.  Tho  mis- 
uso  of  tho  word  “justice’1  in  certain  press,  tho  sourco  of  information  for  many 
who  volco  opinions  at  hearings,  is  a  striking  example  of  a  need  to  oixm  all  con¬ 
gressional  hearings  with  a  pledgo  of  loyalty  to  tho  United  States  of  America, 
whom  you  Senators  represent,  and  a  prayor  in  recognition  pf  power  that  comes 
from  tho  supremo  lawgiver,  God,  whoso  united  servants  wo  all  strive  to  bo. 

There  Is  no  such  thing  as  “International  Justice,”  a  term  which  npiamrs 
again  and  again  in  certain  newspapers  supporting  world  government  and  an  all- 
powerful  world  tribunal.  Tho  very  lifeblood  of  our  Government  Is  undermined 
when  tho  labol  “International”  is  nillxed  to  “Justice.”  Justice  Is  tho  principle 
of  Just  dealing  of  men  with  each  other ;  and  principle  is  a  fundamental  truth. 
America  has  always  been  dedicated  to  the  principle  of  “liberty  and  justice  for 
all.”  That  principle  of  “one  nation,  under  God,  indivisible”  might  become  more 
firmly  llxed  in  the  minds  and  hearts  of  aliens  if  you  patriotic  Senators  would 
consider  ilrst  our  national  security,  and  order  public  hearings  oi>cncd  with  a 
loyalty  pledge  to  our  constitutional  form  of  government,  which  has  Its  deep  roots 
in  tho  principle  of  justice  and  a  just  God  over  all. 

I  was  shocked  by  the  claims  of  an  assistant  professor  of  law  from  a  onco  tradi¬ 
tionally  American  university,  who  had  been  invited  to  spook  before  your  com¬ 
mittee  on  February  17,  in  support  of  Senate  Resolution  94.  The  opimnents  of 
the  bill,  claimed  Stephen  M.  Schwebel,  are  characterized' by  a  common  bond: 
“tho  habitual  confusion  of  nationalism  and  patriotism.”  Tho  confusion,  however, 
is  not  ns  easily  treated  as  a  mere  rejection  of  opimslng  writers,  who  practice  a 
sound  philosophy  that  the  “pen  is  mightier  than  tho  sword.”  The  treatment  is 
not  as  automatic  as  wrapping  up  for  the  freezer  the  wholesale  collectivism  of 
the  agreeing  professors  and  the  practitioners.  Just  who  are  “the  practitioners”? 

Freedom  loving  and  practicing  people,  including  our  President  in  these  United 
States,  trust  in  God,  whose  servants  we  are.  Communists,  on  the  other  hand, 
subscribe  to  an  atheistic  philosophy  and  tyrannical  rule.  A  deep-seated  conflict 
between  freedom  and  communism  exists,  as  between  principle  and  lack  of  princi¬ 
ple,  For  a  God-loving  and  God-fearing  nation  to  want  to  be  judged  in  a  fathomed 
world  tribunal  by  agents  of  communism  can  only  lead  to  the  fall  of  civilization. 

As  a  means  of  putting  better  safeguards  on  our  national  security  I  ask  for 
a  reexamination  of  deep-seated  threats  to  our  Nation  “under  God,”  such  ns  the 
danger  of  deleting  the  Connnlly  amendment  in  Senate  Resolution  94.  These 
dangers  seemed  to  me  best  brought  out  in  the  hearing  on  February  17,  by  Dean 
Clarence  Manlon  and  Myra  C.  Hacker.  Retiring  Senator  Green,  of  my  native 
State,  who  alone  questioned  Mrs.  Hacker  late  in  the  day,  brought  home  a  religious 
note,  in  concluding  that  perhaps  we  will  meet  in  heaven. 

I  ask  that  all  congressional  hearings  in  the  future  be  opened  with  a  pledge 
of  allegiance  to  the  flag  of  the  United  States  of  America,  and  a  prayer. 


Statement  or  the  American  Civit.  Liberties  Union,  New  York,  N.Y.,  February 

24,  1960 

The  purpose  of  this  statement  is  to  Inform  the  Committee  on  Foreign  Rela¬ 
tions  of  the  support  of  the  American  Civil  Liberties  Union  for  Senate  Resolution 
114  which  would  withdraw  the  reservation  of  tho  United  States  on  its  declaration 
of  adherence  to  the  statute  of  the  International  Court  of  Justice.  In  addition 
to  the  generally  objectionable  features  of  this  reservation,  its  continuance  in 
effect  may  well  limit  the  protection  that  tho  United  States  may  afford  to  its  na¬ 
tionals  and  their  interests  in  other  nations. 

While  it  may  be  doubtful  that  the  United  States  would  ever  apply  the  reser¬ 
vation  to  the  extent  that  its  words  permit  nevertheless,  the  possibility  exists 
that  by  making  a  unilateral  determination  that  the  subject  matter  of  a  dispute  is 


INTERNATIONAL  COURT  OP  JUSTICE  499 


“essentially  within  the  domestic  jurisdiction,”  tho  United  States  nmy  exert  a 
virtual  veto  with  respect  to  the  jurisdiction  of  tho  International  Court  of  Jus¬ 
tice  over  it.  Whether  or  not  it  Is  ho  applied,  the  apjMmrnneo  of  the  opportunity 
places  tho  United  States  In  an  ambiguous  position  in  the  world  community  when 
itn  governmental  leaders  advocate  tho  resolution  of  international  disputes  by 
adherence  to  the  rule  of  law. 

Of  more  signltleanco  is  the  fact  that  the  reservation  has  had  a  contagious 
effect  on  other  nations.  At  least  live  other  nations  have  expressly  conditioned 
their  adherence  to  the  Court's  Jurisdiction  by  declarations  similar  to  that  of  tho 
United  Suites.  Furthermore,  under  international  law,  the  reservation  is  inter¬ 
preted  so  as  to  have  a  reciprocal  effect  with  the  result  that  it  may  bo  invoked 
against  the  United  States  by  any  nation  against  which  it  might  bring  proceed¬ 
ings  in  the  International  Court  of  Justice. 

It  is  this  reciprocal  effect  that  raises  problems  of  particular  concern  to  the 
American  Civil  Liberties  Union.  The  post  World  War  II  period  has  witnessed 
a  great  acceleration  both  in  the  presence  of  American  citizens  in  foreign  coun¬ 
tries  and  In  tho  volume  of  their  foreign  economic  Interests.  These  are  highly 
desirable  trends  and  should  he  encouraged  In  the  national  interests  of  tho  United 
States.  However,  such  trends  do  ralso  the  problem  of  tho  United  States  afford¬ 
ing  adequate  protection,  under  international  law,  for  its  nationals  and  their 
property  located  abroad.  Proceedings  brought  by  (he  United  States  in  the  Inter¬ 
national  Court  of  Justice  cm  behalf  of  its  nationals  would  provide  an  appropriate 
forum  for  such  protection.  If,  however,  the  United  States  retains  the  reserva¬ 
tion,  a  nation  against  which  it  may  bring  a  proceeding  for  violation  of  a  treaty 
obligation  or  for  a  denial  of  Justice  would  he  In  a  position  to  declare,  by  uni¬ 
lateral  decision,  that  the  subject  matter  was  essentially  within  its  domestic 
jurisdiction  and,  therefore,  not  for  consideration  by  the  International  Court  of 
Justice.  Hence,  the  reservation,  through  Its  reciprocal  application  against  the 
United  States,  Introduces  an  unnecessary  element  of  uncertainty  of  remedy  for 
violations  of  International  law. 

Both  the  cases  of  treaty  violation  and  denial  of  Justice  are  easily  illustrated 
by  example.  First,  ns  to  violation  of  treaty  provisions  relating  to  the  rights 
of  Americans  in  foreign  countries.  In  a  recent  series  of  cases,  the  Supreme 
Court  of  tho  United  States  has  held  that  civilian  dependents  accompanying 
American  servicemen  abroad  and  civilian  employees  of  the  Armed  Forces  abroad 
are  not  subject  to  trial  by  military  courts  of  the  United  States.  Consequently, 
under  the  North  Atlantic  Treaty  Organization  Status  of  Forces  Agreement,  the 
local  courts  of  the  foreign  nations  will  have  jurisdiction  to  try  such  personnel. 
The  status  of  forces  agreements  provide  that  trials  of  personnel  of  the  United 
States  present  in  the  receiving  nations  shall  he  conducted  according  to  certain 
procedural  safeguards.  In  the  event  that  the  United  States  claimed  such  safe¬ 
guards  were  not  provided  In  a  particular  trial,  it  might  wish  to  have  the  Inter¬ 
national  Court  of  Justice  consider  the  matter.  The  presenoe"of  the  reservation 
would  permit  the  nation  against  which  proceedings  were  brought  to  have  the 
matter  dismissed  upon  its  own  decision  as  being  within  its  domestic  jurisdiction. 

In  the  absence  of  a  treaty,  the  United  States  may  wish  the  Internotlonal  Court 
to  consider  a  case  of  a  denial  of  justice,  under  international  law,  to  an  American 
national.  Any  nation  against  which  such  charges  might  be  filed,  in  the  face  of 
the  reservation,  could  have  the  proceeding  dismissed  as  being  within  its  domestic 
jurisdiction,  Irrespective  of  its  clear  violation  of  international  law  and  minimum 
standards  of  justice  and  fairness. 

What  has  been  said  in  regard  to  the  protection  of  American  nationals  abroad 
applies  equally  to  the  protection  of  their  property  rights  and  interests. 

While  withdrawal  of  the  reservation  is  more  than  Justified  ns  a  means  of 
stimulating  the  general  development  of  international  law  by  increasing  the 
questions  that  can  effectively  be  brought  before  the  Internotlonal  Court  of  Justice 
for  decision,  the  United  States  has  a  special  interest  in  its  withdrawal,  so  that 
it  can  afford  Americans  Increased  protection  in  foreign  countries  by  having  the 
opportunity  of  invoking  the  jurisdiction  of  that  Court  in  their  behalf. 

Ernest  Anoeix, 

Chairman,  Board  of  Directors,  American  Civil  Liberties  Union . 

Prof.  Cecil  J.  Olmstead, 
y e\o  York  University  Law  School , 
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Washington,  D.O.,  February  £},  1960 . 
*Re  testimony  for  record  of  hearings  on  Senate  Resolution  94. 

The  Honorable  J.  William  Fulbrioiit, 

Ohairmant  Committee  on  Foreign  Relations, 
t/.S.  Senate,  Washington,  1).C. 


Dear  Mr.  Chairman  :  I  hml  the  opportunity  to  be  present  at  the  hearings  of 
your  committee  on  January  27  and  on  February  17,  1900,  pertaining  to  Senate 
Resolution  94  and  the  repeal  of  the  self-judging  reservation  on  U.S.  adherence  to 
the  International  Court  of  Justice. 

On  several  occasions  witnesses  opposing  repeal  Indicated  that  the  position 
of  Vice  President  Richard  M.  Nixon  was  not  clear  and  that  he  had  never  actu¬ 
ally  said  that  he  supported  the  repeal  of  the  self-judging  reservation.  Believing 
it  of  importance  to  clarify  this  matter,  I  have  obtained  from  the  Vice  President’s 
office  the  enclosed  statement  which  he  made  at  the  University  of  Florida  on 
January  15,  1900.  I  respectfully  request  that  this  statement  be  Included  in  the 
printed  record  of  your  committee’s  hearings,  if  it  has  not  already  been. 

As  a  veteran  of  our  Navy’s  amphibious  forces  in  the  Pacific  during  World 
War  II,  one  who  saw  Hiroshima  about  4  months  after  the  atomic  bomb,  and 
one  who  firmly  believes  that  legal  procedures  must  be  developed  to  settle  dis¬ 
putes  between  nations  in  order  to  afford  an  international  shield  to  protect  na¬ 
tional  security,  I  add  my  voice  to  those  who  firmly  favor  repeal  of  this  harmful 
reservation. 

Respectfully, 

Sandford  Z.  Persons. 


[Excerpted  from  responses  by  Vico  President  Richard  Nixon  to  questions  by  a  student- 
faculty  panel,  University  of  Florida,  Gainesville,  Jan.  15,  19G0J 

The  Connally  Amendment  and  the  Court  of  International  Justice 

Question.  The  President  in  his  state  of  the  Union  message  to  the  Congress 
very  recently  indicated  that  the  administration  will  specifically  support  a  Senate 
resolution  to  rei>eal  the  so-called  Connally  amendment  of  1946.  Do  you  concur 
with  President  Eisenhower’s  position? 

Vice  President  Nixon.  In  my  opinion,  we  have  to  realize  that  in  the  long-run, 
we  must  find  a  better  answer  to  whether  we’re  going  to  have  peace  or  the  balance 
of  terror  we  have  today. 

What  keeps  the  Russians  or  any  other  potential  aggressor  from  attacking  us 
or,  for  example,  keeps  any  other  nation  from  using  war  as  an  Instrument  of  na¬ 
tional  policy,  is  the  fact  that  anyone  in  his  right  mind  knows  that  war  does  not 
pay  any  more.  No  one  can  win  a  world  war.  Despite  what  Mr.  Khrushchev 
says  about  ids  awesome  weapons,  he  knows  as  we  know  that  he  does  not  have, 
and  I  will  say  further  he  will  not  acquire  in  the  foreseeable  future,  the  power, 
regardless  of  what  kind  of  an  attack  is  launched,  to  knock  out  the  deterrent 
power  that  we  have.  In  other  words,  the  situation  Is  such  now  that  botli  sides 
are  deterred  from  engaging  in  war  because  of  the  fear  of  what  might  happen 
to  their  own  homeland. 

What  are  we  going  to  do  as  we  look  ahead  to  weapons  which  are  going  to  get 
infinitely  worse  and  more  terrible  in  their  consequences  than  even  those  we 
presently  have?  What  are  we  going  to  do  to  meet  the  situation  not  only  in  the 
1990’s,  but  in  the  1970’s  or  the  1980’s?  Are  we  going  to  leave  this  terrible  fear 
banging  over  tlie  world? 

Some  say  the  answer  is  disarmament.  We  should  not  be  naive  about  that. 
We  will  of  course,  make  efforts  to  engage  in  disarmament  with  proper  inspec¬ 
tion.  But  anybody  Who  analyzes  the  situation  and  all  of  the  forces  that  are 
involved  knows  that  it  is  going  to  take  a  considerable  length  of  time.  There  isn’t 
going  to  be  any  great  “summit  conference”  that  magically  will  abolish  war 
and  the  terrible  destructive  weapons  of  war. 

We  must  have  something  other  than  the  balance  of  terror  or  the  rule  of  terror. 
The  only  alternative  to  force  that  I  can  think  of — and  I  believe  this  is  the  case 
with  others  who  are  observers  of  the  international  field — Is  the  rule  of  law. 

The  rule  of  law  means  that  there  must  be  some  body  to  which  both  sides  will 
submit  their  differences.  I  do  not  go  along  with  those  who  suggest  that  what 
we  must  do  fs  to  set  up  some  snperworld  body,  other  than  those  that  we  pres¬ 
ently  have,  to  which  nil  parties  concerned  will  submit  their  interests  ns  well  ns 
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.  the  differences  or  other  items  which  might  be  in  dispute.  This  is  not  an  attain¬ 
able  objective  considering  the  present  state  of  affairs  in  the  world. 

But  I  do  suggest  that  we  cannot  expect  some  magic  agreement  to  be  developed 
overnight  in  which  we  will  substitute  the  rule  of  law  for  the  rule  of  force. 
Men  who  are  thinking  intelligently  and  constructively  in  this  held,  have  to  offer 
some  means  to  make  progress  toward  this  end,  the  repeal  of  the  Connally 
amendment  is  a  small  step,  but  an  important  step  in  that  direction.  People  ask, 
“Are  you  going  to  suggest  that  the  United  States  should  submit  questions  to 
the  World  Court  which  might  be  purely  domestic  in  character ?”  I  know  many 
of  the  critics  say,  “What  about  immigration,  for  example,  and  what  about  purely 
domestic  matters  that  should  be  decided  by  the  Congress  of  the  United  States 
and  not  by  some  World  Court?”  My  answer  is,  “There  is  no  danger  insofar  as 
items  of  this  nature  are  concerned.”  The  Court’s  jurisdiction  is  limited  to  inter¬ 
national  mutters  only.  I  believe  that  so  long  as  the  United  States  insists  on  a 
reservation  in  which  we  say,  in  effect,  “We  will  not  submit  anything  to  that 
Court  unless  we,  ourselves,  determine  in  each  individual  case  whether  we  want 
to,”  the  International  Court  is  never  going  to  amount  to  anything. 

I  say  that  if  the  United  States,  which  believes  in  the  rule  of  law  between  in¬ 
dividuals,  does  not  take  the  lead  with  our  Arm  beliefs  and  with  our  strength, 
in  submitting  our  differences  with  other  countries,  to  the  World  Court,  we  can’t 
expect  other  countries  to  do  so.  So  I  think  that  this  would  be  a  helpful  step. 
In  view  of  the  terrible  alternative  with  which  we  are  faced,  I  think  it  is  the 
only  constructive  action  that  the  Senate  of  the  United  States  should  take  under 
the  circumstances. 


U.S.  Senate, 

Committee  on  Labor  and  Public  Welfare, 

February  25, 1960 . 

Hon.  J.  W.  Fulbright, 

Chairman,  Committee  on  Foreign  Relatione, 

U.S .  Senate,  Washington ,  B.C. 


Dear  Mr.  Chairman  :  I  would  appreciate  it  if  you  would  permit  the  attached 
editorials  from  Pennsylvania  newspapers  supporting  the  Humphrey  resolution 
(S.  Res.  94),  to  repeal  the  Connally  amendment,  to  be  inserted  in  the  com¬ 
mittee  record  of  proceedings  on  the  resolution. 

Thank  you. 

Sincerely, 


Joseph  S.  Clark. 


I  From  tbe  Harrisburg  Evening  News,  Feb.  4,  1900] 


Unshackle  the  World  Court 


A  THOUGHT 

Now  he  that  planteth  and  he  that  watereth  are  one :  and  every 
man  shall  receive  his  own  reward  according  to  his  own  labor. 
Corinthians  3 :  8. 

The  United  States  soon  will  have  a  dramatic  chance  to  prove  before  the 
world  that  It  means  what  it  says. 

The  chance  will  come  about  when  the  Senate  considers  repeal  of  the 
so-called  Connally  amendment. 

This  amendment  has  reduced  America’s  oft-repeated  support  of  the  principle 
of  international  law  to  a  farce. 

It  is  time  to  scrap  it. 

The  United  States,  time  and  again,  has  espoused  the  importance  of  the  In¬ 
ternational  Court  of  Justice  in  Geneva.  The  Court  was  established,  along  with 
the  United  Nations,  in  1945.  It  was  the  successor  of  the  Permanent  Court  of 
International  Justice  created  by  the  League  of  Nations. 

A  majority  of  U.N.  members  favored  giving  the  Court  compulsory  Jurisdiction 
in  international  disputes,  but  the  United  States  and  the  Soviet  Union  opposed 
this.  Hence,  the  acceptance  of  the  Court’s  right  to  adjudicate  anything  was 
made  “optional,”  . 

The  Court  canttot  arbitrate  between  International  contestants  unless  all  parties 
'voluntarily  accept  such  arbitration.  Of  the  85  countries  party  to  the  Court’s 
Statute  39,  including  the  United  States,  accept  the  Court’s  compulsory  jurisdic¬ 
tion  in  foreignT^-not  domestic — disputes. 
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But,  in  1046,  the  U.S,  Senate  adopted  the  Connnlly  amendment— which, 
simply,  would  lonve  the  United  States,  not  the  Court,  to  decide  whether  an 
issue  was  “domestic”  or  “international.” 

This  amendment  clearly  negates  American  professions  of  dedication  to  interna¬ 
tional  legal  procedures.  Jt  has  caused  several  other  nations  in  turn  to  water 
down  the  Court’s  authority  in  deciding  whether  a  dispute  could  be  handled  by  it. 

President  Klsenhowor,  in  his  state  of  the  Union  message  last  year,  called  for 
a  reexamination  of  the  whole  question,  urging  that  “the  rule  of  law  may  replace 
the  rule  of  force  in  the  affairs  of  nations.” 

In  his  most  recent  state  of  the  Union  message,  the  President  stressed : 

“There  is  pending  before  the  Senato  a  resolution  which  would  repeal  our 
self-judging  reservation.  I  support  that  resolution  and  urge  its  prompt  passage. 
If  this  is  done,  I  intend  to  urge  similar  acceptance  of  the  Court’s  Jurisdiction 
by  every  member  of  the  United  Nations.  *  *  ♦” 

The  President  might  have  been  thinking  of  the  four  lawsuits  the  United 
States  has  tiled  against  the  Soviet  Union  to  recover  damages  for  the  shooting 
down  of  American  planes.  Or  he  may  have  reflected  on  similar  suits  we  brought 
against  Hungary  and  Czechoslovakia. 

The  International  Court  had  no  choice  except  to  dismiss  all  of  these  cases  be¬ 
cause  the  accused  blandly  refused  to  accept  the  Court’s  jurisdiction. 

The  point  is  that  the  United  States  cannot  honestly  condemn  the  Com¬ 
munists  for  treating  the  World  Court  with  contempt  so  long  as  it  insists  on  its 
own  prerogative  of  telling  the  Court  what  it  can  or  can’t  adjudicate. 

As  Secretary  Herter  pointed  out  the  other  day,  the  Connnlly  amendment 
hamstringing  U.S.  participation  in  the  World  Court  is  “inconsistent”  with  this 
Nation’s  basic  philosophy.  There  need  be  no  misapprehension,  he  said,  that 
repeal  of  the  amendment  would  threaten  U.S.  control  over  its  own  domestic 
matters  since  “domestic  issues  are  clearly  beyond  the  Court’s  jurisdiction.” 

Vice  President  Nixon  and  Attorney  General  Rogers  have  spoken  in  similar 
vein.  The  Vice  President  recently  urged  that  all  of  this  country’s  future  treaties 
contain  a  clause  submitting  disputes  of  interpretation  to  the  World  Court 
And  the  Attorney  General  declared  that  “when  this  Nation  advocates  the  rule 
of  law,  we’ve  got  to  make  a  start  on  that  road.” 

By  repealing  the  Connelly  amendment,  the  U.S.  Senate  can  affirm  America’s 
devotion  to  the  rules  of  civilized  conduct— and  challenge  the  Communist  world  to 
do  likewise. 

The  Senate  should  seize  the  opportunity. 

[From  the  Philadelphia  Evening  Bulletin,  Feb.  0,  1000] 

Calls  Connally  Amendment  Vital 

For  the  first  time,  I  disagree  with  the  thinking  of  your  great  cartoonist, 
Alexander,  on  the  Connally  amendment  cartoon,  “Operating  Under  Difficulties,” 
February  1. 

Few  people  understand  the  Connally  amendment  To  do  so,  one  must  know 
that  it  is  a  reservation  added  to  our  treaty  of  adherence  to  the  U.N.,  and  as 
such,  a  party  to  the  statute  of  the  International  Court  of  Justice,  consisting  of 
16  judges  from  16  nations,  which  sits  at  The  Hague.  Its  purpose,  according  to  its 
friends,  is  to  promote  world  peace  through  world  law — a  laudable  purpose  if 
it  were  possible. 

Article  93,  clause  1,  U.N.  Charter  provides:  “All  members  of  the  United 
Nations  ore  ipso  facto  parties  to  the  statute  of  the  International  Court  of 
Justice.” 

Article  94,  clause  1,  provides :  “Each  member  of  the  United  Nations  under¬ 
takes  to  comply  with  the  decision  of  the  International  Court  of  Justice  in  any 
case  to  which  it  is  a  party.”  Clause  2  provides :  “If  any  party  to  a  case  fails 
to  perform  the  obligations  incumbent  upon  it  under  a  judgment  rendered  by  the 
Court  the  other  party  may  have  recourse  to  the  Security  Council,  which  may, 
if  it  deems  necessary,  make  recommendations  or  decide  upon  measures  to  be 
taken  to  give  effect  to  the  judgment”  This  is  clearly  a  punitive  provision. 

The  Connally  amendment  simply  asserts  that  the  United  States  will  now 
accept  the  Court’s  decision  “*  ♦  *  in  matters  which  are  essentially  within  the 
domestic  jurisdiction  of  the  United  States,  as  determined  by  the  United  States.” 
The  last  six  words  are  the  controversial  ones.  Tills  simply  means  that  the 
United  States  is  a  sovereign  nation  and  that  we  will  not  permit  any  other 
nation  or  foreign  court  to  meddle  in  our  domestic  affairs.  It  is  difficult  to 
see  how  any  American  can  oppose  the  amendment,  if  he  understands  it. 
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The  U.N.  has  10  Communist  member  nations,  who  ar©  therefor©  parties 
to  the  ICOJ  statute.  Two  of  these— the  U.S.S.R.  and  Poland— have  Judges 
on  the  Court.  Under  the  Court's  rules  of  procedure,  a  three-judge  panel 
may  decide  any  case,  and  such  decision  is  binding  on  the  entire  Court,  and 
therefore  all  U.N.  member  nations.  This  means  that  two  Judges — a  major¬ 
ity  of  the  three  required— may  make  any  decision  in  any  case. 

Hkrman  A.  Dyke. 

(Prom  tho  Philadelphia  Evening  Bulletin,  Jan.  20,  1000] 

The  President’s  Appeal 

Settlement  of  international  disputes  under  the  rule  of  law  instead  of  by 
force  has  an  appeal  today  that  Is  not  purely  sentimental.  It  could  Involve 
our  very  existence.  Yet  when  the  International  Court  of  Justice  was  es¬ 
tablished,  15  years  ago,  tho  United  States  approved  it  with  a  crippling  amend¬ 
ment. 

The  Connally  reservation  provides  that  when  this  country  decides  a  dis¬ 
puted  question  hi  essentially  within  its  domestic  Jurisdiction  the  Interna¬ 
tional  Court  shall  not  pass  on  it.  Other  nations  followed  our  example  and 
made  a  similar  reservation.  The  Court,  therefore,  has  almost  become  useless. 

President  Elsenhower  in  his  annual  message  urged  Congress  to  repeal  the 
Connally  amendment.  Tomorrow  tho  Senate  Foreign  Affairs  Committee  will 
hold  hearings  on  Ids  appeal. 

The  reservation  was  one  of  the  dying  gasps  of  isolationism.  Some  Americans 
became  unduly  excited  about  our  independence  being  threatened  when  it  was 
not  in  the  least  in  danger.  The  Court  has  no  authority  back  of  It  except 
the  Judgment  of  mankind. 

The  President  has  said  that  be  would  prefer  to  have  this  country  lose  some 
cases  rather  than  have  it  turn  its  back  on  Judicial  processes. 

Strengthening  the  International  Court  will  not  usher  in  an  era  of  peace,  but 
it  will  help.  This  country  cannot  afford  to  brand  itself  as  a  laggard  in  sub¬ 
stituting  law  for  force. 

[From  the-  Philadelphia  Evening  Bulletin,  Sept.  4,  1958] 

The  Rule  of  Law 

In  the  light  of  events  in  Little  Rock,  a  curious  shadow  falls  upon  the  hopes 
that  Attorney  General  Rogers  expressed  in  his  speech  to  the  International  Law 
Association  on  Tuesday. 

Discussing  the  causes  for  the  "tragically  limited"  role  the  World  Court  has 
been  able  to  play  in  settling  international  disputes,  he  quite  correctly  ascribed 
its  disappointing  record  to  the  insistence  of  many  nations,  including  the  United 
States,  on  deciding  for  themselves  when  a  dispute  falls  within  their  own  "do¬ 
mestic"  Jurisdiction. 

He  went  on  to  voice  the  opinion  that  "the  time  has  come"  to  reexamine  reser¬ 
vations  of  thin  sort. 

Here  it  may  be  suspected,  in  the  light  of  Little  Rock,  that  wishful  thinking 
began  entering  Into  his  remarks.  Arkansas  and  Virginia  are  actively  challenging 
the  right  of  the  U.S.  Supreme  Court  to  pass  upon  matters  which  they  deem  to 
fall  within  their  own  "domestic  Jurisdiction"  as  sovereign  States.  Other  States 
are  preparing;  similar  challenges. 

The  jealousy  with  which  some  of  the  States  guard  their  own  "sovereign 
rights"  against  the  Supreme  Court  is  exactly  matched  by  the  determination  of 
nations  to  decide  when  they  will  submit  to  the  decisions  of  the  World  Court 

If,  as  he  says,  "the  time  has  come"  for  a  more  general  acceptance  of  the  rule 
of  law,  it  has  not  yet  shown  itself  clearly  in  the  South. 

[From  the  Philadelphia  Evening  Bulletin,  Dec.  21, 1959] 

Crippled  World  Court 

One  body  of  the  United  Nations  fails  to  function.  It  is  the  World  Court  es¬ 
tablished  by  the  U.N.  Charter,  In  nearly  15  years  of  its  existence  it  has  acted 
in  less  than  a  dozen  cases. 

This  is  partly  the  fault  of  the  United  States.  When  our  Senate  in  1940  rati¬ 
fied  the  Charter  of  the  United  Nations  it  tacked  on  a  reservation  declaring  that 
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no  intoriinttonnl  en* io  involving  tho  United  States  could  bo  taken  boforo  tlio 
World  Court  without  our  consent.  That  mud©  uh,  instead  of  tlio  Court,  the 
Judge  of  wliut  eases  It  could  hour.  Other  nations  followed  u«  in  milking  a  like 
reservation. 

President  Elsenhower,  before  bo  loft  on  his  trip  in  the  ciiuho  of  ihmioo,  an¬ 
nounced  ho  would  appeal  to  the  Senate  to  strike  out  the  reaorvntlon.  This  ho 
had  done  In  Ida  annual  meaaage  In  January;  but  It  wiih  appropriate  at.  the  out- 
act  of  Ida  voyage  for  peace  thut.  bo  aliould  again  express  Ida  deterndiiaUon. 

The  World  Court  would  hot  have  any  more  lanver  to  enforce  Its  decisions  than 
1ms  the  United  Nattoim  as  a  whole.  Hut  as  a  court  It  could  s|H*ak  with  Judicial 
Impartiality  on  the  Issue  before  It.  That  fact  would  give  a  standing  to  Its  ver¬ 
dict  not  now  possessed  by  a  political  body  such  as  the  U.N.  General  Assembly. 

Small  as  the  step  might  las  tlio  repeal  of  the  reservation  would  be  a  move  In¬ 
ward  the  rule  of  law  Instead  of  force. 

I  From  the  PlttNlnirgh  Post-Uiiftcttc,  Fell.  t.  lOrtOI 
Stkknutiikn  Woiu.n  Comer 

Eight  words  prevent  tlds  country  from  doing  the  kind  of  Job  It  should  In 
encouraging  a  rule  of  law  In  world  affairs. 

The  words  apiieav  In  the  reservation  that  the  Senate  made  when  It  agreed 
In  Ibid  on  having  the  United  States  take  part  tn  the  World  Court.  Tin*  Stum  to 
stipulated  then  that  the  Court  could  have  no  say  on  "disputes  with  regard  to 
matters  which  are  essentially  within  the  domestic  jurisdiction  of  the  United 
States  of  America  as  dvtiTininetl  by  the  United  States  of  Amctiva.” 

Those  tn  Italics  are  the  eight  words.  They  are  llie  heart  of  what  Is  called  our 
self- judging  reservation. 

The  administration  and  a  lot  of  sensible  lawmakers  and  citizens  want  to  get 
rid  of  those  words.  The  compulsory  Jurisdiction  of  the  Court  is  limited,  by  its 
own  statute*  to  Intermit  Iona!  legal  disputes.  The  Court  itself  Is  supposed  to 
have  Until  say  on  whether  it  has  Jurisdiction  In  a  jNirticulnr  case.  The  Court  Is 
an  organ  of  the  U.N. ;  and  the  U.N.*  by  Its  charter,  Is  not  authorized  "to  Inter¬ 
vene  In  matters  which  are  essentially  within  the  domestic  Jurisdiction  of  any 
State."  The  worst  that  could  happen  If  the  United  States  want  ml  to  defy  a 
Court  division  would  he  for  the  matter  logo  to  the  U.N,  Security  Council,  when' 
the  United  States  has  a  veto . 

As  a  practical  mutter,  the  self- judging  reservation  that  Qualities  our  member¬ 
ship  in  the  World  Court  has  done  and  can  do  u  lot  of  mischief.  It  has  encour¬ 
aged  some  nations  to  make  a  similar  reservation.  It  could  boomornng  on  us  If 
we  were  to  take  a  legit  turn  to  dispute  to  the  Court,  because,  under  n  reciprocal 
gimmick,  any  other  nation  involved  in  litigation  with  us  could  claim  the  sumo 
vight  of  whether  to  allow  jurisdiction  to  tho  Court. 

The  self-judging  reservation  weakens  U.S.  pleas  for  a  world  order  based  on 
law.  llow  can  we  lead  others  in  such  a  matter  when  we  ourselves  lag?  More¬ 
over,  if  there  is  any  nation  that  should  he  striving  to  strengthen  the  World 
Court  and  thus,  for  example,  the  worth  of  international  contracts,  It  is  the 
United  States,  which  lias  such  fur  thing  investments  and  treaty  arrangements. 

In  Ids  state  of  the  Union  message  to  Congress  this  year,  President  Klsenhower 
renewed  a  plea  for  replacing  force  with  a  rule  of  law  among  nations.  "There  is 
pending  before  the  Senate,"  he  said  with  regard  to  l he  World  Court,  "a  resolu¬ 
tion  which  would  repeal  our  present  self-judging  reservation.  I  support  that 
resolution  and  urge  its  prompt  passage." 

So  should  we  all. 


[From  the  Philadelphia  Inquirer,  Feb.  1,  I960! 

The  World  Court  Reservation 

To  remove  a  misconception  that  the  Eisenhower  administration  wasn’t  en¬ 
thusiastic  about  it,  two  members  of  the  President’s  Cabinet  urged  favorable 
Senate  action  recently  on  repeal  of  a  limiting  provision  attached  to  U.S.  mem¬ 
bership  in  the  International  Court  of  Justice. 

They  were  Secretary  of  State  Christian  Herter  and  Attorney  General  William 
P.  Rogers.  They  told  the  Senate  Foreign  Relations  Committee  that  the  admin¬ 
istration  fully  supports  the  repeal  measure.  It  would  remove  a  reservation  to 
court  membership  passed  in  1946  under  the  sponsorship  of  the  late  Senator  Tom 
Connally.  The  reservation  prescribes  that  the  United  States  may  determine* 
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whether  it  ill H|>u to  coming  before  llto  court  !h  cjwontlnlly  within  Its  domestic 
Jurisdiction  mid  lionet*  not  subject  to  adjudication  by  tho  World  Court. 

In  his  Htnto  of  tho  Union  message  President  Elsenhower  spiraled  for  elimi¬ 
nation  of  (IiIh  r<*Htrlcllon.  Hecrolnry  Her  lor  and  Mr.  Rogers  discounted  any 
likelihood  tho  World  Court  would  uHNert  jurisdiction  over  tho  domestic  affairs 
<»f  thin  country. 

Mr.  llertor  put  tho  main  argument  very  well  with  the  Htatement  to  tho  Senate 
group  that  tho  reservation  was  “Inconsistent  with  the  deeply  rooted  conviction 
that  no  one  should  he  a  Judge  of  his  own  case.” 

The  repeal  will  he  fought  by  extreme  right  wing  elements,  Is  already  under 
attack  from  them.  It  is  up  to  the  Senate,  where  a  two-thirds  vote  would  he  re¬ 
quired  to  settle  the  Issue  and  It  Is  necessary  to  determine  If  the  prestige  and 
usefulness  of  the  World  Court  Is  to  bo  Increased  by  us,  or  its  value  to  tlio  cause  of 
world  peace  and  order  is  to  continue  to  be  Impaired. 

[From  tho  York  Gazette  and  Dally,  Feb.  6,  I960] 

Would  Daw 

One  of  the  ilttUwiotlced  features  of  President  Elsenhower's  state  of  tho  Union 
message  lust  month  was  Ids  reference  to  the  so-called  Connalty  amendment. 

Tills  was  the  condition  the  U.H.  Honato  in  11)40  tacked  onto  Its  approval  of 
U.H.  participation  in  a  World  Court.  The  Hen  ate  thereby  ail  but  nullilled  Its 
approval.  For  the  Connally  amendment  said  In  effect  that  the  United  States 
would  abide  by  all  referrals  to  and  decisions  by  tho  World  Court  except  In  such 
cases  where  we  did  not  think  it  was  tho  World  Court's  business. 

The  intent  of  tho  Connally  amendment — so  named  for  tho  late  Senator  who 
was  postwar  chairiuun  of  tho  ForeJgn  Relations  Committee— was  to  set  up  a 
U.H.  veto  power  over  the  World  Court.  And  that  Is  what  it  did.  The  Senate 
committed  tho  United  States  to  the  Court  in  one  breath  and  took  back  the  com¬ 
mitment  In  the  next. 

A  good  many  iiersons  said  at  tho  time  thero  was  no  sense  to  this.  Tho  record 
hears  them  out.  The  World  Court  has  been  mostly  Inoperative  and  entirely 
Ineffective.  It  has  decided  about  a  dozen  cases,  all  minor,  in  almost  14  years. 
The  contribution  it  might  have  made  to  the  development  of  a  code  of  enforceable 
International  law  has  been  negligible. 

Last  Novoml>er,  Senator  Hubert  Humphrey  addressed  a  note  to  President 
Elsenhower,  pointing  out  that  tho  Connally  amendment  was  a  major  harrier  to 
world  understanding  and  to  world  pence  supported  by  law.  He  advocated  its 
removal.  The  President  in  carefully  chosen  words  agreed.  He  followed  up 
his  comments  to  Senator  Humphrey  with  a  suggestion  in  the  state  of  the  Union 
message  that  it  would  be  advisable  to  reconsider  the  Connally  amendment. 

A  resolution  to  this  effect  has  been  introduced  in  the  Sepatc  and  hearings 
have  been  held  by  the  Foreign  Relations  Committee.  We  sincerely  hoj>e  the 
resolution  succeeds.  The  world  has  long  since  passed  the  stage  when  one  nation 
can  sot  itself  upas  a  law  unto  itself. 

National  sovereignty  Is  still  very  much  a  meaningful  phrase  In  some  important 
matters.  Rut  ns  regards  others — as  one  can  easily  see  In  the  present  negotia¬ 
tions  on  permanent  cessation  of  nuclear  weapons  testing — it  does  not  apply. 
Tho  discoveries  of  science  have  overridden  national  boundaries;  nations  must 
solve  together  the  problems  science  has  raised.  Let  us  trust  that  repeal  of  the 
Connally  amendment  will  result  from  the  resolution  that  is  now  before  the 
committee  Mr.  Connally  used  to  head. 

[From  the  Philadelphia  Inquirer,  Feb.  25,  1960 J 
World  Court  Reservation 

A  series  of  heated  arguments  for  and  against  broader  participation  by  the 
United  States  in  the  International  Court  at  The  Hague  erupted  the  other  day 
in  the  house  of  delegates  of  the  American  Bar  Association,  meeting  at  Chicago. 

The  outcome  was  that  an  attempt  to  repeal  a  long-standing  ABA  position 
against  the  Connally  amendment,  restricting  submission  of  questions  affecting 
this  country  to  The  Hague  tribunal,  was  blocked,  but  by  a  narrow  margin — 100 
to  03. 

During  the  discussion  John  D.  Randall,  president  of  the  ABA,  announced  he 
had  been  “officially  assured”  that  the  Connally  reservation  will  not  come  up  for 
action  in  the  Senate  this  year.  If  that  is  the  case  the  prospect  of  a  long  delay 
in  dealing  with  the  Issue  Is  regrettable: 
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It  has  been  pointed  out  repeatedly  that  the  Connolly  reservation,  giving  to  the 
United  States  the  right  to  decide  what  disputes  with  other  countries  are  “domes¬ 
tic”  and  therefore  out  of  The  Hague  court’s  jurisdiction,  not  only  limits  the  Court 
but  largely  nullifies  Us  activities. 

The  American  attitude  had  the  damaging  result  that  other  nations  adhering 
to  the  Court  adopted  restrictions  similar  to  our  own.  The  Eisenhower  adminis¬ 
tration  has  urged  elimination  of  the  Connally  restriction.  To  make  the  Court 
the  valuable  instrument  it  could  be,  action  to  remove  the  Connally  reservation 
should  not  be  delayed. 


Washington,  D.O.,  February  26,  1960 . 

Hon.  J.W.  Fulbright, 

Chairman ,  Committee  on  Foreign  Relations , 

ZJ.S'  Senate,  Washington,  D.C. 

Dear  Senator  Fulbriqht:  I  am  a  junior  majoring  in  government  at  Beloit 
College,  Beloit,  Wis.  I  am  in  Washington  for  the  semester  on  a  special  program 
my  school  has  with  some  80  other  colleges  and  universities  called  the  Wash¬ 
ington  semester  program.  It  is  coordinated  with  the  American  University  here. 
In  connection  with  the  program  I  am  preparing  a  project  paper  on  “United 
States  Reservations  to  Acceptance  of  the  Compulsory  Jurisdiction  of  the  Inter¬ 
national  Court  of  Justice.”  It  was  for  that  reason  that  I  attended  the  February 
17  hearing  on  Senate  Resolution  94.  I  am  writing  as  a  result  of  that  hearing. 

It  seemed  to  me  there  was  an  unfair  and  unrealistic  impression  created  by  the 
testimony  of  certain  witnesses  regarding  the  composition  and  legal  background 
of  the  judges  of  the  Court,  upon  which  background  cases  were  decided.  With  the 
aim  of  clearing  up  any  misconceptions  regarding  the  impartiality  and  similarity 
of  background  of  the  judges  of  the  Court,  I  hereby  request  the  following  informa¬ 
tion  compiled  by  myself  with  the  help  of  the  international  organizations  division 
and  European  law  section  of  the  Library  of  Congress  be  inserted  in  the  printed 
record  of  the  hearing.  1  hope  this  factual  information  will  allay  any  fears 
regarding  the  caliber  and  competence  of  the  judges  and  the  legal  background 
which  forms  the  basis  for  their  decisions. 

Respectfully  yours, 

Robert  Copaken. 

The  International  Court  of  Justice 


Judge 


Country  of  nationality 


Legal  background 


Helge  Klaestad,  president *  * . . 

Sir  Muhammad  Zafrulla  Khan, 
vice-president.  * 

JosO  Gustavo  Guerrero*  (died 
Oct.  25, 1953). 

Jules  Basdevant  * . - . . 

Green  Hack  worth » . . 


Norway . . 

Pakistan . . 

El  Salvador... 

France . . 

United  States. 


Bohdan  Winiarskl  • . 

Enrique  C.  Armand-Ugon  *. 

Abdel  Hamid  Badawi  * . 


Poland . 

Uruguay . 

United  Arab  Republic.. 


Feodor  Ivanovich  Kojevnlkov 

Sir  Hersch  Lauterpacnt  * . 

Lucio  M.  Moreno  Quintana  • . 

Roberto  Cordova  * . 


U.S.S.R . . 

United  Kingdom.. 
Argentina . . 

Mexico . . 


V.K.  Wellington  Koo». 


China. 


Jean  Splronoulos  • .  Greece. .. 

Sir  Percy  Spender  * .  Australia. 


University  of  Oslo,  doctorjuris. 

Government  College,  Lahore;  King's 
College,  London,  and  Lincoln's  Inn. 

University  of  Salvador  and  Guatemala. 

College  d'Autun  and  University  of  Paris. 

Valparaiso,  Georgetown,  and  George 
Washington  University. 
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University  of  Montevideo. 

University  of  Grenoble,  doctor  honoris 
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University  of  Moscow,  doctor  juris. 
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University  of  Buenos  Aires,  doctor  of  Juris¬ 
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National  Preparatory  School,  National 
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•  " Yearbook**,  International  Court  of  Justice,  1948-47.  The  Hague,  p.  49. 

*"The  International  Year  Book  and  Statesman's  Who’s  Who,"  7th  ed.,  1959,  London:  Burke's  Peerage 
Ltd.,  1959. 

•  "The  International  Who's  Who,"  23d  ed.,  1959,  London:  Europe  Press.  1959. 

•"Annuaire"  1953-1954,  Court  Internationale  de  Justice,  Levden:  A.  W.  8iJthofl,  1954,  p.  12. 

•  Quien  es  Quten  en  la  Argentina,"  7th  ed.,  Buenos  Aires.  1959. 

•"Recueil  aes  Cours,  Academic  de  Droit  Internationale,”  1929  vol.  V  (30),  Paris:  Hachette,  1931,  p.  193. 


INTERNATIONAL  COURT  OF  JUSTICE  507 

Febbuaby  20,  I960*  , 

Hon.  J.  W.  Fulbbight, 

Chairman,  Committee  on  Foreign  Relations, 

Washington,  D.G. 

My  Deab  Senator  Fulbriqht:  The  only  hope  for  peace  in  the  world  l& 
through  the  medium  of  an  International  court  where  all  international  disputes 
will  be  settled  according  to  rules  of  law  and  principles  of  justice. 

The  charter  of  the  United  Nations  has  provided  for  an  International  Court 
of  Justice,  but  the  United  States,  to  a  great  extent,  has  crippled  its  effective* 
ness.  In  1940  the  Senate  adopted  what  has  become  known  as  the  Connally 
amendment  which  permits  the  United  States  to  determine  for  itself  whether  it 
will  permit  the  Court  to  sit  in  cases  involving  “domestic  jurisdiction.” 

Under  this  proviso,  the  United  States  may  refuse  to  answer  in  Court  in  any 
International  dispute  by  simply  asserting  that  it  involves  “domestic  jurisdiction.0 
Of  course,  when  we  do  this,  the  other  nations  have  the  right  to  do  the  same. 
As  a  consequence,  the  International  Court  of  Justice  is  a  big,  beautiful  hall 
peopled  by  16  robed  justices  who  have  practically  nothing  to  do.  They  stare 
at  the  ceiling  while  the  building  itself  reverberates  not  only  from  the  cannon 
shot  of  bloody  war  but  from  nuclear  detonations  preparing  the  world  for  an. 
all-annihilating  explosion. 

Is  this  not  the  most  absurd  situation  that  can  be  imagined? 

If  the  International  Court  of  Justice  had  had  the  jurisdiction  it  should  have; 
the  Korean  war,  which  resulted  in  the  death  of  30,000  American  boys,  would 
have  been  averted.  If  the  International  Court  of  Justice  could  have  functioned 
as  a  true  court,  other  sanguinary  conflicts  which  followed  World  War  IF 
and  brought  mourning  to  countless  homes  throughout  the  world  could  have* 
been  prevented. 

If  the  United  States  declares  that  we  will  be  subject  to  law  as  we  demand 
that  other  states  shall,  no  other  nation  can  take  refuge  behind  a  camouflaged' 
stand  of  “domestic  jurisdiction”  and  perpetrate  international  brigandage. 

Your  committee  is  now  considering  Senate  Resolution  No.  94  which  would' 
repeal  the  Connally  amendment.  I  respectfully  submit  that  Senate  Resolution* 
94  should  pass  and  the  Connally  amendment  should  be  repealed. 

Those  who  oppose  Senate  Resolution  94  fear  that  since  we  have  only  1  judge* 
among  the  15  who  comprise  the  International  Court,  the  other  judges  might 
conspire  against  us.  This  Is  a  child's  argument.  On  that  basis,  all  nations  in 
the  United  Nations  could  conspire  against  us,  if,  jettisoning  every  principle  of 
decency,  they  wished. 

If  the  fear  thus  expressed  had  shaken  the  founders  of  our  Nation,  there 
would  never  have  been  a  Constitution  of  the  United  States  because  there  were 
those  who  argued  that  if  the  individual  States  consented  to  give  up  some  of 
their  sovereignty  to  a  Federal  Government,  a  number  of  States  could  combine 
to  demolish  a  single  State.  x 

The  Connally  amendment  has  placed  the  United  States  in  a  very  inconsistent 
position.  Article  36  of  the  Statute  of  the  International  Court  of  Justice  declares : 

“In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction,  the  matter 
shall  be  settled  by  the  decision  of  the  Court.” 

Yet,  after  making  this  commitment,  we  say  that  we  will  let  the  Court 
determine  jurisdiction  if  it  pleases  us  that  it  have  jurisdiction,  but  if  we  are  not 
satisfied  with  Its  decision  about  jurisdiction  we  will  not  be  bound  by  it.  This 
is  not  law,  this  is  resistance  to  law ;  this  is  not  order,  It  is  disorder ;  this  is  not 
equity,  it  is  inequity. 

Despite  many  signs  to  the  contrary,  the  human  race  is  basically  sound  and* 
just.  I  sat  on  the  International  Court  in  Nuremberg.  In  that  tribunal  we  were 
called  upon  to  interpret  the  law  of  many  nations  and  I  found  that  the  under¬ 
lying  principles  of  justice  were  more  or  less  the  same  In  all  systems  of  juris¬ 
prudence. 

What  the  world  needs  is  a  tribunal  which  commands  respect  and  whose  deci-r 
sions  will  he  enforced.  Once  we  have  that  tribunal,  there  will  be  no  more  wars: 
and  mankind  will  come  into  the  true  millenium  of  happiness.  Rut  the  Inter¬ 
national  Court  of  Justice  cannot  be  that  tribunal  if  the  United  States  refuses  to 
make  itself  subject  to  its  jurisdiction. 

The  United  States  has  undertaken  the  moral  leadership  of  the  world.  We< 
fought  World  War  II  for  no  territorial  gain  and  received  none.  This  Nation 
laid  on  the  altar  of  freedom  and  justice  the  lives  of  thousands  of  American 
lads.  That  sacred  sacrifice  was  made  for  but  one  object  and  that  Is  peace 
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and  truo  understanding  between  man  and  man  and  between  nation  and  nation. 
That  sacrifice,  however,  will  go  for  naught,  if  we.  do  not,  with  every  moral 
persuasion  at  our  command,  bring  about  the  substitution  of  the  courthouse  for 
the  battlefield. 

It  is  my  sincere  belief  that  there  is  nothing  before  the  Senate  today  more 
important  than  the  passage  of  Senate  Resolution  04. 

I  have  been  a  judge  for  28  years.  leaving  aside  devotion  to  one’s  chosen 
work,  I  believe  the  time  has  come  to  turn  over  to  the  judiciary  the  safeguard¬ 
ing  of  tho  destiny  of  mankind.  Without  intending  any  disrespect  to  the  noble 
endeavors  made  by  the  diplomats  and  military  leaders  in  history  to  achieve 
the  supreme  desideratum  of  the  peoples  of  the  world,  I  would  say :  Give  the 
judges  a  chance  to  bring  peace  and  human  understanding  to  a  war-weary  world. 


Respectfully, 


Michael  A.  Musmanno, 
Justice ,  Supreme  Court  of  Pennsylvania . 


Statement  op  William  Leighton,  New  York  City,  N.Y. 

Mr.  Chairman  and  members  of  the  Committee  on  Foreign  Relations,  my  name 
is  William  Leighton  and  I  live  in  New  York  City.  As  an  applicant  for  Inter¬ 
vention  in  the  Interhandcl  case  now  pending  before  the  Federal  courts  in  the 
District  of  Columbia,  I  am  particularly  interested  in  the  effect  which  the  repeal 
of  the  Conually  reservation  would  have  on  the  outcome  of  that  case.  That 
is  the  domestic  aspect  of  a  case  involving  upwards  of  $150  million  and  now 
almost  12  years  old. 

The  international  aspect  of  the  case  has  been  before  the  International  Court 
of  Justice  and  its  judgment  of  March  21,  1059  (hereinafter  referred  to  as  the 
“judgment”)  is  hereby  offered  ns  an  appendix  to  this  statement  and  made  part 
hereof.1  It  Is  fair  to  state  that  the  true  reason  for  the  administration’s  support 
of  Senate  Resolution  04  is  its  desire  to  remove  the  mandatory  statutory  defense 
in  the  International  Court  litigation,  the  defense  required  by  the  Connally 
reservation.  It  Is  also  fair  to  point  out  that  repeal  would  be  of  immediate  and 
primary  benefit  to  those  speculators  seeking  to  buy  Interhandel’s  alleged  assets 
In  the  United  States  at  a  fraction  of  their  true  value.  With  the  Connally 
reservation  on  the  statute  books,  this  end  cannot  be  achieved. 

Long  before  Senate  Resolution  94  was  referred  to  this  committee,  I  have 
raised  the  questions  pertaining  to  the  Connally  reservation  in  my  copyrighted 
petition  for  certiorari  to  the  U.S.  Supreme  Court.  The  Justice  Department, 
through  its  Office  of  Alien  Property,  has  opposed  me  at  each  step  and  turn 
because  it  is  aware  that  if  such  questions  are  judicially  decided,  it  would  face 
exposure  for  its  deliberate  mishandling  of  the  Intcrliandel  case.  One  glaring 
instance  of  such  capriciousness  can  be  gaged  from  the  fact  that  the  judgment 
was  not  even  transmitted  by  the  administration  to  this  committee.  Nor  was  or 
is  this  judgment  filed  in  the  Federal  courts  even  though  in  explicit  terms  it 
requires  that  its  directives  be  followed  by  such  courts.  The  Justice  Depart¬ 
ment  has  opposed  as  “wholly  irrelevant”  my  motion  for  leave  to  file  this  judg¬ 
ment  in  the  Federal  court  of  appeals  where  two  cases  pertaining  to  the  Inter- 
handel  complex  of  matters  are  now  pending. 

The  pertinency  of  the  judgment  to  Senate  Resolution  94  can  be  seen  from  the 
preamble  thereto  which  in  terms  states:  *  *  ♦  Domestic  Jurisdiction  of  United 
States  and  scope  of  reservation  (b)  of  its  declaration  of  acceptance  of  compulsory 
jurisdiction  of  Court  *  ♦  *. 

1.  The  domestio  jurisdiction  of  the  United  States  clearly  encompasses  all  mat¬ 
ters  covered  by  the  Constitution  and  the  exercise  of  that  jurisdiction  is  expressly 
stated  by  article  III  section  1  to  be  the  function  of  the  Supreme  Court  and  of 
courts  ordained  or  established  by  the  Congress;  l.e.,  the  Federal  courts.  The 
International  Court  of  Justice  is  not  a  “court  ordained  or  established  by  the 
Congress.”  The  Court  was  established  pursuant  to  a  treaty,  the  United  Nations 
Charter,  duly  assented  to  by  the  Senate  but  not  by  the  Congress  as  a  whole. 

Thus,  the  narrow  question  is  whether  the  International  Court  has  the  same 
status  as  other  courts  ordained  and  established  by  the  Congress  pursuant  to 
article  III  section  1.  Had  the  Constitution  contemplated  that  courts  can  be 


*The  125-page  Judgment  referred  to  is  on  file  with  the  committee. 
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“ordained  or  established”  by  treaty,  it  would  not  have  limited  the  judicial  power 
of  the  United  States  to  courts  created  by  tho  Congress. 

By  this  token,  the  Congress  cannot  transfer  the  judicial  power  of  the  United 
States  to  a  court  not  created  or  ordained  by  it.  Therefore,  the  Connally  reserva¬ 
tion  merely  affirms  in  explicit  terms  the  constitutional  requirement. 

2.  The  principle  of  article  III  is  that  the  Constitution  is  to  be  exclusively  ex* 
pounded  by  the  Federal  courts . — Much  has  been  said  about  the  effect  of  the 
reservation  on  claims  that  the  United  States  may  file  in  the  International  Court 
and  the  possibility  that  such  claims  may  be  barred  by  the  reciprocal  operation 
of  the  reservation.  This  view  has  been  urged  by  the  proponents  of  repeal  who 
seem  to  assume  that  each  and  every  claim,  if  brought  by  the  United  States,  Is 
automatically  within  the  jurisdiction  of  the  International  Court. 

The  short  answer  to  such  arguments  is  that  the  United  States  as  a  party  plain¬ 
tiff  would  have  standing  to  sue  in  the  International  Court  only  if  denied  justice 
by  the  courts  of  the  defendant  state. 

This  is  the  rule  of  the  “exhaustion  of  local  remedies,”  the  one  rule  that  saved 
the  day  for  the  United  States  in  the  Interhandel  case.  As  the  judgment  ex¬ 
pressly  states :  “the  rule  that  local  remedies  must  be  exhausted  before  interna¬ 
tional  proceedings  may  be  instituted  is  a  well-established  rule  of  customary  in¬ 
ternational  law ;  the  rule  has  been  generally  observed  in  cases  in  which  a  state 
has  adopted  the  cause  of  its  national  whose  rights  are  claimed  to  have  been  dis¬ 
regarded  in  another  state  in  violation  of  international  law”  (p.  27). 

Since  the  Connally  reservation  expressly  confers  upon  the  United  States  ex¬ 
clusive  jurisdiction  to  determine  what  constitutes  a  matter  coming  within  its 
domestic  jurisdiction,  the  question  next  to  be  reached  is  how  such  determina¬ 
tion  should  be  made  in  a  justiciable  case  or  controversy.  Article  III  section  2 
would  seem  to  supply  the  answer.  That  section  clearly  vests  the  Federal  courts 
with  jurisdiction  to  decide  cases  or  controversies  arising  under  treaties  and  laws 
of  the  United  States.  Pursuant  to  this  prerogative  and  as  part  of  the  judicial 
code,  Congress  has  enacted  section  1350  of  title  28,  United  States  Code,  which 
confers  upon  the  Federal  courts  original  jurisdiction  of  any  action  brought  by  any 
alien  alleging  violation  of  a  treaty  to  which  the  United  States  is  a  party  or  of  the 
law  of  nations. 

Thus,  since  the  United  States  or  its  citizens  would  enter  an  appearance  as 
aliens  in  the  courts  of  any  foreign  state,  a  denial  of  justice  by  such  courts  would 
automatically  entitle  the  United  States  to  bring  suit  in  the  International  Court 
on  its  own  or  on  behalf  of  its  citizens.  This  is  so  because  the  Federal  courts  are 
open  to  the  citizens  of  such  state  if  they  have  a  cause  of  action  similar  to  that 
alleged  by  the  United  States  or  its  citizens.  Thus  if  the  Connally  reservation 
were  reciprocally  invoked  by  some  defendant  foreign  state  in  the  International 
Court  the  United  States  could  require  such  state  to  show  that  access  to  its 
courts  was  not  denied  to  it  or  its  citizens  and  that  justice  was  dispensed  by  its 
local  courts  on  a  par  with  28  U.S.C.  1350. 

3.  The  validity  of  any  treaty  to  which  the  United  States  is  said  to  be  a  party 
is  a  matter  within  the  domestic  jurisdiction  of  the  United  States. — The  Federal 
courts  never  decide  a  question  of  constitutional  law  unless  the  pleadings  require 
it.  This  is  especially  true  of  cases  involving  treaties  and  executive  agreements 
which  may  or  may  not  be  binding  upon  the  United  States.  Before  any  claim  Is 
entertained  by  the  Federal  courts  under  any  such  treaty  or  executive  agreement, 
an  inquiry  is  made  into  its  validity.  If  found  “present,  valid,  and  effective,” 
Iwancevio  v.  Artukovic ,  211  F.  2d  565,  575,  cert,  denied,  348  U.S.  889,  the  courts 
will  proceed  to  consider  granting  the  relief  sought.  The  question  of  the  validity 
of  the  treaty  is  one  of  considerable  moment  because  the  courts  will  not  as¬ 
sume  the  lack  of  validity  unless  alleged  and  then  will  cautiously  proceed  by 
way  of  ascertaining  the  need  for  making  a  pronouncement  either  way.  Thus, 
in  Wilson  v.  Girard,  354  U.S.  524,  the  Supreme  Court  exhaustively  searched  a 
treaty  between  the  United  States  and  Japan  for  constitutional  defects  that  may 
invalidate  it.  The  court  found  none  and  the  treaty  was  determined  to  be  valid. 

If  the  Connally  reservation  were  repealed  the  task  of  deciding  on  the  validity 
of  a  treaty  or  executive  agreement  pursuant  to  which  the  United  States  is  being 
sued  in  the  International  Court  would  devolve  upon  that  Court  rather  than 
upon  the  Federal  courts.  In  the  Interhandel  case,  through  the  improvident  ad¬ 
mission  of  the  then  legal  adviser  to  the  State  Department,  the  United  States 
was  declared  by  the  International  Court  to  be  bound  by  a  “treaty”  known  as 
the  Washington  accord  of  May  25,  1946.  This  so-called  treaty  was  never  con¬ 
sented  to  by  the  Senate,  was  never  proclaimed  by  the  President,  was  never  pub- 
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lished  in  the  Statutes  at  Large  or  the  current  U.S.T.  series  and  was  never 
passed  upon  by  the  ITederal  courts  in  the  context  of  jthe  case.  This  is  a  treaty 
which  purports  to  modify  to  a  considerable  extent  the  Trading  With  the  Enemy 
Act  which  the  Congress  had  enacted  pursuant  to  its  war  power. 

4.  Without  the  Oonnally  reservation ,  the  United  States  would  he  liable  for  un¬ 
limited  damages  caused  by  the  inept  handling  of  the  Interhandel  case . — Willful 
denial  of  justice  may  be  actionable  for  damages  in  the  International  Court. 
Since  that  Court  has  found  and  declared  the  United  States  to  be  bound  by  a 
treaty,  the  question  arises  whether  Interhandel,  the  alleged  Swiss  national,  is 
being  denied  the  benefits  of  that  treaty  by  the  Federal  courts.  It  is  certainly 
amazing  that  almost  1  year  after  the  judgment  had  issued,  Interhandel  styi  fails 
to  seek  any  relief  under  its  terms  in  the  Federal  courts.  It  is  even  more  amaz¬ 
ing  that  the  Justice  Department  should  consider  the  treaty  and  the  judgment 
as  "wholly  irrelevant"  to  the  Federal  court  litigation. 

There  is  only  one  possible  answer.  The  Justice  Department  appears  to  be 
wary  of  facing  the  Federal  courts  in  the  matter  of  the  treaty  and  by  way  of 
escape,  it  seeks  to  have  the  Senate  repeal  the  Connally  reservation.  When  and 
if  done,  this  would  give  the  Swiss  Government  the  opportunity  to  renew  its 
litigation  before  the  International  Court  and,  without  the  Connally  reservation, 
the  International  Court  would  acquire  unchallenged  jurisdiction  to  decide  that 
the  treaty  has  modified  the  Trading  With  the  Enemy  Act. 

Achieving  this  result  is  worth  $150  million  to  Interhandel.  Therefore  when 
the  Senate  is  urged  to  repeal  the  Connally  reservation,  it  is  well  to  remind  it 
that  repeal  is  urged  upon  it  because  all  other  means  of  forcing  the  Government 
to  lose  the  case  are  failing  and  that  the  Investors  in  Interhandel  stock  are  get¬ 
ting  impatient  at  the  lack  of  immediate  tangible  results. 

5.  Conclusion . — The  Committee  on  Foreign  Relations  should  appoint  a  sub¬ 
committee  to  investigate  and  report  to  the  Senate  the  effect  which  the  repeal 
of  the  Connally  reservation  would  have  on  the  International  Court  litigation 
of  the  Interhandel  case. 


West  Englewood,  N.J. 

Senator  J.  W.  Fulbright, 

Chairman,  Senate  Foreign  Relations  Committee ,  Senate  Office  Building ,  Wash¬ 
ington, ,  D.O . 

Dear  Senator  Fulbright:  The  New  Jersey  Coalition,  Inc.,  respectfully  re¬ 
quests  that  the  following  resolution  and  statement  be  made  a  part  of  the  record 
re  hearings  on  S.  Res.  94,  introduced  by  Senator  Hubert  Humphrey,  March  24, 
1959. 

"Resolution  Supporting  Retention  op  Connally  Amendment  (Reservation) 

"Whereas  it  has  been  suggested  in  high  places  that  the  United  States  may  spon¬ 
sor  widened  authority  for  the  International  Court  of  Justice,  known  as  the  World 
Court ;  and 

"Whereas  the  World  Court  is  an  agency  of  the  United  Nations  and  the  United 
States  has  accepted  the  jurisdiction  of  the  World  Court  in  international  affairs, 
but  has  refused  to  permit  it  to  say  what  could  or  could  not  be  done  here  in  the 
United  States ;  and 

"Whereas  when  the  U.S.  Senate  ratified  the  United  Nation’s  Charter  and  the 
World  Court,  it  was  very  specific  about  this  matter,  saying  that  its  approval 
would  not  apply  to  "disputes  with  regard  to  matters  which  are  essentially 
within  the  domestic  jurisdiction  of  the  United  States  of  America  as  determined 
by  the  United  States  of  America" ;  and 

"Whereas  the  jurisdiction  of  the  World  Court  without  the  Connally  amend¬ 
ment  (reservation)  would  subject  the  United  States  to  foreign  control  and  the 
beginning  of  world  government:  Therefore  be  it 

^Resolved,  That  the  New  Jersey  Coalition,  Inc.,  opposes  any  and  all  attempts 
to  repeal  the  Connally  amendment  (reservation)  which  limits  the  jurisdiction 
of  the  World  Court  to  purely  international  affairs  and  guarantees  self-determina¬ 
tion  to  the  citizens  of  the  United  States  and  the  maintenance  of  our  sovereignty.” 

"Statement  op  the  New  Jersey  Coalition,  Ino. 

"Let  us  not  be  deceived  by  the  Humphrey  resolution,  Senate  Resolution  94.  It 
makes  but  one  significant  change  in  existing  legislation  regarding  the  World 
Court.  The  Morse  World  Court  resolution  of  1940  has  already  provided  for 
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United  States  participation  in  activities  of  this  supranational  judicial  body. 
But  they  made  one  important  reservation — we  would  not  accept  the  compulsory 
jurisdiction  of  the  International  Court  in  matters  essentially  within  our  domestic 
jurisdiction  ‘as  determined  by  the  United  States.* 

“These  last  six  words  known  as  the  Conually  amendment  (reservation),  Sena¬ 
tor  Humphrey  now  wishes  to  delete.  This  is  the  crux  of  his  resolution  Senate 
Resolution  94. 

“Endorsement  of  the  World  Court  for  what  it  is  worth  we  already  have,. 
Through  the  years  the  United  States  has  allowed  many  disputes  that  concerned 
us,  on  an  international  basis,  to  be  heard  in  the  World  Court  thereby  proving 
that  we  have  not  abused  the  Connally  amendment  (reservation)  ‘as  determined 
by  the  United  States.* 

“Senator  Humphrey  now  wants  us  to  go  a  giant  step  further  and  invite  this 
so-called  judicial  body  to  seize  upon  matters  for  adjudication  which  we  con¬ 
sider  our  own  private  national  concern. 

“What  is  this  International  Court  to  which  Senator  Humphrey  wants  us  com-, 
pletely  to  bare  our  necks?  It  is  a  body  of  15  judges,  14  non-Americans,  sitting 
in  foreign  lands.  Its  concepts  of  law  and  rights  and  duties  of  nations  and  in¬ 
dividuals  under  that  law  is  not  and  cannot  be  ours — because  many  of  the  coun¬ 
tries  whose  nationals  sit  in  its  Councils  believe  that  law  is  manmade  expedient 
and  that  the  state  and  needs  of  the  hour  are  superior  to  objective  law.  Since 
its  inception  some  13  years  ago  the  court  has  settled  less  than  one  case  a  year. 
The  most  important  international  issues  have,  by  common  consent  or  mutual 
agreement,  bypassed  it;  the  Berlin  crisis  and  Suez  Canal  crisis  are  such  ex¬ 
amples.  Its  most  ardent  advocates  have,  with  great  insight,  dubbed  it  the 
Empty  Court.  ^ — — 1 — 

“Therefore,  we  /espectfuly  request  your  rejection  of  Senate  Resolution  94 
because  of  the  Jpllowing  considerations :  \ 

“Since  a  prominent  representative  of  our  own  State  Department,  in  1950,  said 
there  is  ncjrf  no  difference  between  domestic  and  foreign  Issues  we  could  expect 
that  the  members  of  the  International  Court,  composed\uf,  with  one  exception, 
foreigp.nationals,  woul$  consider  many  subjects  suitable  for  International  Court 
consideration.  These  could  range  from  immigration  to  education,  civil  rights, 
foreign  aid,  and  eyeii  contrc  1  of  thq  Panama  Canal.  \ 

“Many  cases,^truly  international  in  Character,  which  might  properly  have 
been  brought  before  the  Wprjd  Oourf^-feerlin  crisis  and  Suez  Canal  crisis — were 
never  submitted  t<T  that  <wiyt  for  settlement,  thereby  exploding  the  theory  that 
oufr  Connally  reservation^ tyiTsvffesponsible  for  other  countries  not  submitting 
cises  to  the  World  Court:  /  i  /  \  /  \  \ 

{“Since  some.of  the  judges  qn  the  World  (Court  ar$  from  Communist  or  Com¬ 
munist  controlled  ^couqtrle$  it)  if  a.  conjectures  as  to  whose  la^jv  would  be  the 
liw.  Law  tf>  Communists s  means  something  very  different  than  it  does  to  us. 

them  laws  are  essentially  theiipe^np  whereby  those  in  power/ suppress  or  de¬ 
stroy  their  enemies.  )  \  !  ,  j  ^  'I 

V Since  law 'cannot  be  formulated  on  a  p'atltmal^or  international  basis  without  . 
a  tommon  bails  of' morality  and  comthon  standards  of  justice/  there  can  be  no 
general  agreement  on  law  in  the  Cnitep  Nations  qr  World  Law  in  the  fore* 
seeable  future.  The  conflicts  arq  political  not  judicial.  Juqt  how  much  Hun¬ 
garian  law  was  permitted  by  Russian  forces  in  Hungary, /or  Tibetan  law  in 
Tibet  oy  Red  China  ?  K  \  \  J 

“If  itNis  not  the  intent  of  the  World  Court  to  meddle  intd  our  domestic  affairs, 
why  is  there  this  drive  to  do  away  with  the  protection^  the  Connally  amend¬ 
ment  (reservation)  ?  / 

“We  ask  your  rejection  of  Senate  Resolution  94.**  / 

^  Myba  0.  Hacker, 

„  Mrs.  Ralph  E.  Hacker, 

"  - - Vic&lPresldent,  New  Jersey  Coalition,  Inc . 

Statement  by  Mbs.  Ruth  Anderson  Fredde,  President,  Dallas  Federation  of 
Women’s  Clubs,  February  17,  1960 

Mr.  Chairman  and  gentlemen  of  the  committee,  when  I  wrote  to  each  of  you  a 
few  days  ago,  I  had  no  idea  of  calling  on  you  in  person.  You  are  most  kind  to 
allow  me  to  come  and  present  the  views  of  the  Dallas  Federation  of  Women’s 
Clubs,  which  I  represent.  We  have  130  organizations  with  approximately  25,000 
members.  The  Dallas  federation  was  founded  and  has  persisted  in  its  inimitable 
position  since  1898.  It  is  highly  representative  of  opinion  in  that  area. 
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What  I  have  to  say  to  you  today  has  to  do  with  this  Bill  of  Rights— this  Bill 
of  Rights — the  rock  foundation  on  which  rests  the  beginning,  the  building 
through  hardship  and  resolute  struggle  and  the  sustaining  of  these  United  States 
of  America— your  and  my  Bill  of  Rights— the  guarantee  of  freedom  for  every 
man,  woman,  and  child  living  under  our  flag. 

The  Connally  reservation  must  be  retained  because  in  six  words,  “as  deter¬ 
mined  by  the  United  States,”  it  reserves  the  right  to  determine  which  of  our 
cases  shall  be  taken  out  of  our  own  courts  and  referred  to  the  World  Court,  from 
which  there  is  no  appeal.  To  us  it  is  really  important  and  significant  that  the 
World  Court  is  an  agent  of  United  Nations  with  all  of  U.N.’s  implications,  com¬ 
plexities,  and  hazards. 

Back  to  our  Bill  of  Rights,  let  us  think  what  we  have  now  and  what  we  would 
have  if  we  made  a  swap  of  our  Bill  of  Rights  for  the  United  Nations*  Charter  and 
covenants.  It’s  certain  we  can’t  have  both — for,  one  setup  cancels  out  the  other. 

It  says  here  in  large  print,  “Religious  Freedom” — Would  we  have  that?  Not 
a  chance,  gentlemen;  United  Nations  acknowledges  no  deity.  And  freedom  to 
manifest  one’s  religion  is  subject  to  stated  limitations. 

As  to  “Freedom  of  Speech,”  under  our  Constitution  we  have  the  right  of  free 
speech  and  free  assembly.  No  court  in  America  may  deny  us  these  rights.  But 
the  World  Court  most  certainly  can  because  it  operates  under  the  United  Na¬ 
tions’  "Covenant  of  Human  Rights.” 

Next,  the  right  of  private  property  ownership  is  clearly  spelled  out  in  our  Bill 
of  Rights  but  flagrantly  and  conspicuously  absent  from  documents  of  U.N.  The 
General  Assembly  and  Security  Council  of  United  Nations  select  15  judges  to 
represent  its  82  member  nations.  Prescribed  rotation  of  representation  would 
give  us  1  judge  out  of  15  about  18  percent  of  the  time;  the  remaining  82  percent 
of  the  time  could  find  us  without  representation. 

At  the  rapid  rate  of  taking  nations  in,  our  representation  could  be  reduced  to 
10  percent  or  less.  And  it  is  a  matter  of  record  that  the  10  nations  in  the  Com¬ 
munist  bloc,  although  they  may  have  2  judges  on  the  World  Court,  do  not  and 
will  not  accept  its  jurisdiction. 

My  question,  gentlemen,  is,  Why  has  anyone  been  permitted  to  attack  our  funda¬ 
mental  concept  of  freedom?  Why  should  recommendation  ever  have  been  enter¬ 
tained  whereby  our  citizens  are  robbed  of  their  Americansim  and  placed  at  the 
mercy  of  uncurbed  internationalism?  Why  was  this  ever  done,  when  it  is  basic, 
reasoning  that  it  is  disastrous  to  submit  our  own  problems  to  judges  of  countries 
whose  ideas  of  justice  and  political  philosophy  are  contrary  to  those  of  the 
United  States? 

Gentlemen,  please  listen  to  me,  such  a  plan  violates,  desecrates,  and  contradicts 
the  whole  heart  of  family  life  on  which  America  has  been  built  and  upon  which 
it  thrives.  One  loves  one’s  neighbors  but  you  don’t  throw  the  key  to  your  home 
to  people  next  door,  down  the  block  or  across  town.  Our  forefathers  endured 
tortuous  and  untold  dangers  getting  away  from,  and  leaving  behind  them,  the 
distraughtness  of  other  lands  in  the  establishment  of  these  precious  United  States. 
Surely  we  are  not  bent  on  completing  the  cycle  from  chaos  to  chaos. 

This  theory  that  the  World  Court  should  decide  what  issues  are  domestic  and 
what  are  international  is  not  new.  It  was  debated  in  the  old  League  of  Na¬ 
tions.  Its  inclusion  was  the  reason  our  Senate  rejected  the  League.  We’re 
dealing  with  theory  versus  practical  experience  and  reason  and  of  course  we  are 
dealing  with  the  age-old  conflict  of  class. 

Further,  without  the  protection  of  the  Connally  amendment,  the  U.N.  World 
Court  might  decide  that  any  issue  is  international  as  far  as  the  United  States 
is  concerned.  For  example :  That  our  immigration  laws  are  international,  and 
that  countless  immigrants  from  all  over  the  world  should  be  accepted  without 
question  in  the  United  States.  Another  example:  That  our  import  and  export 
laws  are  international.  This  would  subject  our  labor  to  Soviet  rule  and  leave 
them  no  protection  against  foreign  products  at  slave-labor  pay.  The  combina¬ 
tion  of  labor  and  industry  and  a  strong  middle  class  is  the  cause  and  the  effect  of 
this  country  enjoying  the  highest  living  standards  of  any  nation  on  earth. 

The  Statute  of  the  International  Court  designates  labor  cases  as  a  category 
that  may  be  tried  by  chambers  of  as  few  as  three  judges.  These  may  be  from 
countries  who  know  nothing  of  the  achievements  and  standards  of  labor  in  our 
Nation.  To  remove  the  Connally  reservation  would  leave  labor,  industry,  and 
our  strong  middle  class  wide  open  to  every  possible  termite  of  destruction. 
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As  to  its  being  within  our  discretion  to  terminate  acceptance  of  the  Court’s 
jurisdiction  on  6  months’  notice — after  the  horse  is  out,  it’s  useless  to  close  the 
gate. 

We  Americans  love  our  country  and  our  Constitution  and  we  want  our  Gov¬ 
ernment  kept  just  as  it  is. 

I  do  not  envy  you  the  responsibility  which  Is  placed  on  each  of  your  shoulders 
but  as  my  last  word,  I  call  to  mind,  our  constant  reminder  which  we  hold  in 
our  hands  every  day  of  our  life — a  silver  piece  of  United  States  of  America 
currency — with  its  inscription  “In  God  We  Trust”  Go,  sit  in  world  courts, 
in  world  conferences,  in  world  committees — and  exercise  your  best  and  clearest 
thinking  with  which  you  are  so  endowed  and  gifted  for  administration  of  great 
affairs — you  American  men  who  tower  above  all  men  of  all  nations,  but,  keep 
our  key  of  home  decision  in  your  own  pocket— In  God  We  Trust — and  we  place 
our  trust  in  you,  knowing  that  you  will  keep  our  American  sovereignty,  as  it  was 
in  the  beginning,  is  now  and  ever  shall  be,  God  willing. 

Thank  you  so  much. 


Memorandum  by  K.  U.  Baxter,  Professor  of  Law,  Harvard  Law  School 

Actions  concerning  the  Panama  Canal  and  the  Panama  Canal  Zone  in  the 
International  Court  of  Justice  could  arise  out  of  either  the  relationships  of  the 
United  States  with  the  Republic  of  Panama  or  disputes  concerning  passage 
through  the  canal  by  foreign  ships.  These  two  categories  of  possible  litigation 
will  be  discussed  in  turn. 

The  source  of  the  rights  of  the  United  States  in  the  Panama  Canal  Zone  is  the 
Hay  and  Bunau-Varllla  Treaty  of  1903  (33  Stat.  2234,  T.S.  No.  431),  by  article 
II  of  which  the  Republic  of  Panama  granted  to  the  United  States  in  perpetuity 
“the  use,  occupation,  and  control  of  a  zone  of  land  and  land  under  water  for 
the  construction,  maintenance,  operation,  sanitation  and  protection”  of  the 
Panama  Canal.  Article  III  of  the  treaty  grants  to  the  United  States  “all  the 
rights,  power  and  authority  within  the  zone  mentioned  and  described  in  article 
II  of  this  agreement  and  within  the  limits  of  all  auxiliary  lands  and  waters 
mentioned  and  described  in  said  article  II  which  the  United  States  would  pos¬ 
sess  and  exercise  if  it  were  the  sovereign  of  the  territory  within  which  said 
lands  and  waters  are  located  to  the  entire  exclusion  of  the  exercise  by  the  Re¬ 
public  of  Panama  of  any  such  sovereign  rights,  power,  or  authority.” 

A  number  of  other  agreements  have  subsequently  been  concluded  for  the 
purpose  of  regulating  the  relationships  of  the  United  Stales  and  Panama  with 
respect  to  the  Canal  Zone.  The  most  important  of  these  are  the  General  Treaty 
of  Friendship  and  Cooperation  of  1930  (53  Stat.  1807,  T.S.  No.  945)  and  the 
Treaty  of  Mutual  Understanding  and  Cooperation  of  1955  (6  U.S.T.  2273, 
T.I.A.S.  No.  3297),  which  have  modified  in  some  particulars  the  Hay  and 
Bunau-Varilla  Treaty.  These  agreements  regulate  such  matters  as  the  opera¬ 
tion  of  commissaries,  the  employment  of  Panamanian  labor,  customs  exemp¬ 
tions,  sales  to  ships  in  transit,  boundaries,  claims,  and  the  annual  payments 
to  Panama.  The  basic  terms  of  the  grant  by  the  Republic  of  Panama,  as  quoted 
above,  have,  however,  remained  unchanged. 

To  the  extent  that  the  reciprocal  rights  and  duties  of  the  United  States  and 
Panama  stem  from  treaties,  disputes  which  might  be  taken  before  the  Interna¬ 
tional  Court  of  Justice  would  be  ones  of  treaty  interpretation.  Other  matters, 
not  currently  dealt  with  by  treaty  or  any  other  form  of  international  agree¬ 
ment,  rest  within  the  sole  discretion  of  the  United  States.  With  insubstantial 
exceptions,  the  government  and  defense  of  the  Panama  Caual  Zone  are  not 
regulated  by  agreements  with  the  Republic  of  Panama.  In  light  of  this  fact 
and  of  the  sweeping  grant  of  power  made  by  the  Hay  and  Bunau-Varilla  Treaty, 
it  is  improbable  that  the  Republic  of  Panama  could  present  to  the  Court  a  per¬ 
suasive  case  for  limiting  the  authority  of  the  United  States  over  the  canal  and 
the  zone.  This  is  not  to  say  that  Panama,  which  has  accepted  the  jurisdiction 
of  the  International  Court  without  qualification,  might  not  attempt  to  do  so. 
That  country  has  frequently  maintained  that  the  language  of  the  treaty  of  1903 
granting  a  zone  to  the  United  States  for  the  “construction,  maintenance,  opera¬ 
tion,  sanitation  and  protection”  of  the  canal  constitutes  a  limitation  on  the 
rights  of  the  United  States  and  that  certain  activities  within  the  zone,  not  being 
necessary  to  the  operation  of  the  canal,  were  therefore  unlawful. 
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,  The  other  broad  cntegory  of  disputes  which  might  he  presented  to  the  Inter¬ 
national  Court  would  he  ones  relating  to  the  right  of  free  passage  through  the 
canal.  Basically,  the  canal  Is  required  by  the  Ilay-Pauncefoto  Treaty  of  1001 
with  Great  Britain  (32  Stat.  1003,  T.S.  No.  401)  and  by  the  Hay  and  Bunau- 
Varllla  Treaty  to  be  “free  and  open  to  the  vessels  of  commerce  and  of  war  of 
alt  nations  *  *  *,  on  terms  of  entire  equality.”  It  Is  quite  clear  that  under 
these  two  treaties,  Great  Britain  and  Panama  can  complain  if  vessels  dying  their 
flag  or  ships  flying  foreign  flags  are  denied  transit  under  the  conditions  specified 
In  the  treaty  of  1001  with  Great  Britain,  ns  incorporated  by  reference  in  the 
treaty  of  1003  with  Panama.  Whether  third  nations,  i.e.,  states  other  than 
'Great  Britain  and  Panama,  may  claim  directly,  in  tlielr  own  right,  the  privilege 
of  free  passage  granted  by  the  treaties  has  never  been  authoritatively  decided. 
It  is  not  without  interest  that  the  United  States  Is  not  a  party  to  the  Convention 
of  Constantinople  of  1888,  regulating  freedom  of  passage  through  the  Suez 
Canal,  and  would  therefore  be  hard  put  to  claim  an  enforclble  right  to  free 
passage  through  that  canal  if  It  were  to  deny  that  third  parties  to  the  conventions 
governing  the  Panama  Canal  had  such  a  right. 

Practice  makes  it  clear  that  the  United  States  may  deny  or  restrict  passage 
through  the  canal  to  the  extent  necessary  to  protect  either  its  defense  or  its 
neutrality  in  time  of  war  or  of  armed  conflict.  These  controls  have  been 
sufficiently  widely  accepted  and  find  enough  support  in  the  regime  of  the  other 
major  interoceanic  canals  of  Suez  and  Kiel  that  they  may  be  considered  to 
have  passed  into  customary  international  law.  As  is  frequently  true  of  matters 
governed  by  a  treaty  cast  in  general  terms,  an  accretion  of  customary  law  grows 
up  about  the  words  of  the  agreement.  A  nation  asserting  a  denial  of  freedom 
of  passage  by  the  United  States  would  thus  be  compelled  to  invoke  the  treaties 
of  1901  and  of  1903,  as  further  spelled  out  by  state  practice.  It  would  rest 
with  the  International  Court  to  determine  whether  the  complaining  state  had 
standing  under  the  treaties  and,  if  so,  whether  the  United  States  had  infringed 
upon  its  rights.  This  question  would  not  be  one  “essentially  within  the  domestic 
jurisdiction  of  the  United  States  of  America.” 

.  If  it  were  desired  to  exclude  disputes  relating  to  the  Panama  Canal  Zone 
or  to  the  Panama  Canal  from  the  compulsory  jurisdiction  of  the  International 
Court  of  Justice,  this  exclusion  could  be  accomplished  by  excepting  from  the 
jurisdiction  of  the  Court  cases  of  this  nature,  so  identified,  or  by  an  exception 
cast  in  such  general  language  as  the  following: 

“Disputes  relating  to  territorial  title  or  to  any  land  or  maritime  area  over 
which  the  United  States  of  America  by  custom,  grant,  or  lease  exercises  rights 
of  use,  occupation,  and  control.” 

.  However,  in  my  view  it  would  be  neither  necessary  nor  desirable  to  include 
a  reservation  of  this  sort  in  an  instrument  accepting  the  compulsory  jurisdiction 
of  the  International  Court.  Disputes  about  the  rights  of  the  United  States  in 
the  canal  and  in  the  zone,  with  Panama  or  with  third  states,  can  hardly  be 
described  as  being  essentially  within  the  domestic  jurisdiction  of  the  United 
States,  whether  or  not  the  “self-judging”  reservation  is  preserved.  The  rights 
of  the  United  States  are  so  firmly  grounded  in  treaty  and  in  customary  interna¬ 
tional  law  that  there  should  be  no  apprehension  about  submitting  challenges 
to  them  to  impartial  determination  by  the  International  Court  of  Justice. 


Washington,  D.C.,  February  25 , 1960. 

Re  U.S.  acceptance  of  the  obligatory  jurisdiction  of  the  International  Court  of 
Justice  (S.  Res.  94). 

Senator  J.  W.  Fulbrigiit, 

Foreign  Relations  Committee , 

U.S.  Senate,  Washington ,  D.C. 

Dear  Senator  Fulbrioht:  Possibly  the  greatest  forward  step  out  of  the 
jungle  of  unbridled  force  toward  civilized  survival  is  for  parties  to  disputes  to 
go  to  court  when  they  are  unable  to  settle  by  peaceful  negotiation. 

The  United  States  in  1946  purported  to  submit  to  the  obligatory  jurisdiction 
of  the  International  Court  of  Justice.  This  it  failed  to  do,  because  at  the  last 
moment  on  the  floor  of  the  Senate  a  reservation  was  inserted  in  the  Senate 
resolution  which  provided  in  effect  that  the  United  States  itself  would  deter¬ 
mine  when  the  Court  had  jurisdiction.  This  reservation  did  not  have  the  benefit 
of  the  mature  consideration  of  the  Senate  or  its  Committee  on  Foreign  Relations. 
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While  this  improvised  Senate  reservation  was  limited  to  disputes  with  regard 
to  matters  which  are  essentially  within  the  domestic  jurisdiction)  when  this 
question  is  left  to  the  sole  discretion  of  one  of  the  parties  to  a  dispute  to  decide, 
the  substance  of  compulsory  jurisdiction  is  destroyed.  The  Court,  not  the 
parties,  should  decide  if  a  dispute  is  within  a  nation’s  domestic  jurisdiction  or 
is  a  question  of  international  law  in  which  the  Court  has  Jurisdiction. 

In  the  light  of  the  foregoing  the  United  States  of  America  at  this  dangerous 
interval  In  a  jet-atomic  age  requires  the  leadership  of  its  Government — at  this 
moment  particularly  of  the  Senate.  Critical  Intelligence  demands  that  the 
Senate  reservation  providing  In  effect  that  the  United  States  Is  to  determine  the 
Courts  jurisdiction  be  withdrawn.  It  is  contrary  to  established  principles  of 
justice  that  a  party  to  a  case  in  court  should  Itself  decide  if  the  court  has  juris¬ 
diction.  A  party  to  a  suit  cannot  be  judge  in  his  own  cause.  Or,  as  the  Spanish 
maxim  goes,  he  cannot  be  judge  and  party. 

If  a  good  example  is  the  best  teacher,  In  this  instance  the  United  States  has 
shown  a  failure  of  leadership.  Some  of  the  countries  that  the  U.S.  Government 
has  for  many  years  sought  to  have  live  up  to  the  international  standard  of  state 
responsibility  for  the  protection  of  the  life  and  property  of  foreigners,  have 
now  copied  the  U.S.  reservation  referred  to  above  in  their  adherence  to  the 
obligatory  jurisdiction  of  the  International  Court  of  Justice.  The  United  State# 
cannot  expect  other  governments  to  support  international  law,  if  its  own  policy 
is  based  on  the  evasion  of  Judicial  settlement. 

The  obligatory  jurisdiction  of  the  International  Court  of  Justice  only  operate# 
where  there  is  reciprocity.  The  fact  that  the  Soviet  Government  has  not  accepted 
the  obligatory  jurisdiction  of  the  Court  leaves  it  in  the  category  of  uncivilized 
nations.  Since  it  has  not  accepted  such  jurisdiction,  of  course  It  could  not  bring 
the  United  States  before  the  International  Court  of  Justice  In  a  dispute  with 
this  country. 

This  is  an  unsolicited  letter  for  the  hearing  record  from  a  private  citizen  who 
served  as  a  captain  of  field  artillery  in  the  U.S.  Army  in  France  during  World 
War  I,  and  for  the  past  three  decades  has  been  an  international  lawyer  and  a 
professor  in  this  field  seeking  to  extend  the  rule  of  law  to  the  international 
community  as  a  substitute  for  mutual  destruction. 

Sincerely, 

James  O.  Mubdook. 


DEFECTOR 
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